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L  X] 


Dawes  verfus  Ferrers.  Cafc  i. 

OLord  Chaii« 
NE  feifed  in  fee  devifcs  bis  lands  to  his  grandaughter         cellor 

(being  his  heir  at  law)  for  her  life,  remainder  to  his  Macclbs- 
own  right  heirs  male  for  ever,  and  dies  leaving  his  gran*        field. 

daughter  his  heir  at  law,  and  alfo  leaving  a  deceafed  brother's  ^^, 

fon  ;  being  the  next  in  the  male  line  j  which  nephew  brought  ^  J^*'*  Ca.  Ab, 

this  bill  againft  the  grandaughter,  to  perpetuate  the  tefiimony  ^  Vin.  317.  p). 

of  the  will,  and  for  the  writings,  and  to  ftay  wafte.  oiie  fcifed  in 

fee  dcvifrj  Und 
to  hj«  grandaughter  for  life,  remainder  to  his  right  heirs  male  for  ever,  and  dies  *caving  his  gran^ 
laughter  his  heir  at  law,  and  his  deceafed  biother*s  fon  his  next  heir  male;  the  devife  oi  the 
refflaiadcr  is  void* 

The  defendant  demurred,  for  that  by  the  defendant's  own 
ihewing,  he  had  no  title  to  the  reverfion  or  inheritance  of 
the  premifles. 

Againft  the  demurrer  it  was  objeded,  that  it  being  the  de- 
clared intention  of  the  teftator,  that  his  grandaughter  his  heir 
fhould  have  an  eftate  for  life,  it  was  the  fame,  as  if  it  had 
been  faid  by  the  will,  that  the  faid  heir  at  law  (hould  have  tut        [  2  j 
an  eftate  for  life ;  and  the  remainder  being  limited  to  the 
right  heirs  male  of  the  teftator,  this  was  a  defcription  of  the 
next  heir  male,  or  of  fuch  pcrfon,  as  at  the  teftator's  death,» 
(hould  be  next  heir  male  of  his  name ;  that  agreeable  thereto, 
the  cafe  of  Brown  and  Barkbam  [a)  had  been  determined  by    (^jiVrrn.  7-q, 
lord  Cowper  ( i ),  where  the  notion  of  lord  {b)  Coke,  "  That    Trcccdenrs  in 
"  he,  who  takes  as  heir  male  by  purchafe,  muft  be  completely    (aji  ini\,2^,  b! 

(1)  On  a  bill  of  review  brought  be-  this  cafe  in  Harg.  Co.  Litt.  33.  b.  note 

fore  lord  Hard wickc  in  M<c;f;»^^r  1.741,  (3)1024.   b.)  his  lordftiip  confidcrcd 

the  decree  in  Bro-wnv^  Barkham  was  the  cale  as  an  exception   to    a  general' 

afirmed,  but  (according  to  the  note  of  rule. 

Vol.  II.  B  "  heir 
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Dawis  v.  ^  beif-,  as  well  as  beir  male'%  was  denied  ;  and  the  care  in 
Fftatias.  I  fTgjff^  2^2.  of  Pybus  and  Milforimi&  cited,  as  alfo  the  cafe 
there  cited  by  lord  Hale ;  where  a  man  hairing  three  daugh- 
ters, and  a  deceafed  brother's  fon,  by  his  will  gave  2000  /. 
to  bis  daughters,  and  devifed  bis  land  to  his  heir  male,  with 
a  condition,  that  the  daughters,  who  were  bis  immediate 
heirs,  (bould  forfeit  their  legacies,  in  cafe  they  Ihould  give 
the  heir  male  any  difturbance  as  to  the  land  \  upon  which  it 
was  refolved,  that  the  devifor  uking  notice  that  the  others 
were  his  heirs,  the  limitation  to  his  brother's  fon,  by  the 
name  of  heir  male,  was  a  good  name  of  purchafe. 

But  Lord  Chancellor  interrupted  the  plaintiff*s  counfel,  lay- 
ing, that  he  would  not  fuffer  the  bar  to  difpute  what  was  the 
foundation  and  land  mark  of  the  law ;  and  tho'  what  was  con* 
tended  for,  might  be  reafonable,  if  it  were  to  be  then  firft  ad- 
judged, yet,  whatever  the  law  was,  provided  it  were  certain 
and  known,  it  would  be  well  for  the  fubjeiEl,  tho'  in  fome 
particular  inftances  it  might  feem  unreafonable ;  that  in  the 
cafe  of  Ford  (i)  and  Lord  OJfuiJlon^  the  remainder  was  limited 
by  the  will  to  the  heirs  male  of  Sir  Edward  Ford^  and  this 
was  determined  to  be  void,  at  trials  at  bar,  in  every  court  in 
C  3  ]  IVefiminfttr^haU^  and  appeared  to  be  fo  very  plain  a  cafe,  that 

in  the  king's  bench,  the  plaintifPs  own  counfel  would  not 
a(k  a  fpecial  verdid. 

That  the  words  [heirs  male]  mufl  be  intended  heirs  male  of 
the  body,  and  would  never  extend  to  an  beir  male  of  any  col- 
lateral line ;  and  it  not  being  (aid  in  the  will,  heir  male  of  his 
hodj^  or  9f  his  namey  the  grandaughter,  who  was  his  heir  at 
law,  might  have  an  heir  male,  tho'  not  of  bis  name- 
As  to  the  cgfe  of  Brown  and  Barihamy  that  was  merely  of 
a  truft  'y  b\x%  the  principal  cafe  is  that  of  a  legal  eftate,  where 
the  rule  of  law,  that  has  fo  long  prevailed,  and  been  taken 
^  for  granted,  muft  be  obfcrved,  (viz.)  that  he,  who  claims  as 

V  .     beir  male  by  purchafe,  muft  be  heir,  as  well  as  heir  male. 

Be(ide5,  this  differed  from  the  cafe  of  Brown  and  Barihanty 
the  remainder  being  there  limited  to  the  heirs  m;ile  of  the  body 

(1)  3  Salk.  336.     II  Mod.  189. 

of 
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of  Sir  li§lirt  Barkbam  the  grandfather ;  whereas  here  the  Da  wis  v. 

devife  was  to  the  heirs  male,  without  faying,  of  any  body  j  Ffiaa^as, 
wherefore  allow  the  demurrer  (i). 


(1)  This  cafe  was  again  brought  be- 
fore the  court  in  Gwjnn  v.  HoQle,  I  ^th 
No<vtMher  1740^  when  lord  Hardwicke 
direded  a  cafe  for  the  opinion  of  the 
court  of  K.  6.  (Reg.  Lib.  A.  1740. 
fol.  310.)  who  certified  in  confirmation 
of  lord  Macclesfield's  order,  8  Vin.5i7» 
pi.  13.  note«  and  that  certificate  was 
afterwards  confirmed,  and  the  bill  dif- 
miffed  with  cofts,  Reg.  Lib.  A.  /74i. 
fol.  646.  But  in  H^iils  v.  Pabmr,  5  Burr. 
26 1 5 ,  on  a  cafe  fent  to  the  court  of  K  B* 
by  the  court  of  chancery «  the  queilion 


arofc  on  both  a  will  and  a  deed,  whether 
A.  took  by  purchafe  under  the  defcrip- 
tion  of  heir  male  of  the  Mj  of  B.  not 
being  heir  generaL— ^.  being  in  the 
firft  cafe  the  ^ramtor,  the  court  certified 
that  J.  took  an  eflate  tail  by  defcent^  but 
they  added  in  the  certificate  that  if  m 
third  f  erf  on  had  been  the  grantor,  they 
ihould  have  thought  that  A.  would  hare 
taken  by  fmrcbaft  as  heir  male  of  the 
body  of  ^.— And  they  alfo  certified  that 
he  did  fo  take  under  the  will. 


Conftrudtions 


and   Refolutions 
Papifts. 


relating   to     Cafei. 


BY  the  flatute  of  the  11  tf  12  JV.  3.  cap.  4.  feff.  4.  for 
preventing  the  growth  of  popery,  it  is  enaded,  **  that 
^  after  the  29th  of  Septtmbir  1700.  every  perfon  educated  in 
'^  or  profeffing  the  popifh  religion,  who  ihall  not,  within  fix 
*'  months  after  their  attaining  their  age  of  eighteen  years, 
"  conform,  as  therein  is  mentioned,  (ball  in  refpcd  of  him- 
**  felf  and  herfclf  only,  and  not  in  refpcft  of  his  or  her  heirs,  or 
**  pofterity,  be  difabled  and  made  incapable  to  inherit  or  take 
^^  by  defcent,  devife,  or  limitation,  in  podeflion,  reverfion,  or 
^^  remainder,  any  lands,  tenements  or  hereditaments,  and  that 
<*  during  the  life  of  fuch  perfon,  or  until  he  or  (he  (hall  con- 
*^  form,  the  next  of  fuch  perfon's  kindred,  which  (hall  be  a 
**  proteftant,  (hall  have  and  enjoy  the  faid  lands,  tenements, 
^  and  hereditaments,  without  accounting  for  the  profits  there- 
^^  of;  but  in  cafe  of  any  wilful  wafte  committed  upon  the 
**  premiffes  by  the  next  proteftant  heir,  or  by  any  other  by  his 
^  licence  or  authority,  the  faid  proteftant  heir  (hall  be  liable 
*^  to  anfwer  treble  damages  to  the  perfon  difabled,  to  be  re^ 


Byft4t.  it&ts 

W.  3.  A  papift 
it  not  only  dif- 
mblc4  from  pur- 
chafing  lands 
himfelf,  but  tl- 
To  froin  uking 
either  by  drviCe 
orfettlefiienc(x) 


C4] 


(i)  But  the  (lat.  of  11  (^  12  Will. 
18  Geo,  3,  c.  60. 

B 


is  repeaicd  in  thefe  refpc^s,  by  ftat. 
••  covered 
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Conftruc-         **  covered  by  the  perfon  difabled,  againft  the  next  proteftant 

tions,  &c.  re-    u  jj^j^^  ^[5  executors  or  adminiftrators. 

lating  to  pa- 

pifts.  «<  Alfo,  after  the  loth  ^i  April  1700.  every  papift,  or  per- 

"  fon  making  profeflion  of  the  popifli  religion,  fhall  be  dif- 
"  abled,  and  incapable  to  purchafe  in  his  name,  or  in  the 
"  name  of  any  perfon  in  truft  for  bim,  any  manors,  lands  or 
<<  tenements,  or  profits  out  of  the  fame,  but  all  fuch  eftates, 
"  terms  or  interefts  (hall  be  void."  f 

Upon  the  conftru£tion  of  thefe  two  claufes,  in  the  great 
cafe  of  Roper  and  Ratcliffe^  it  was  decreed  for  the  papift  by 
Aina.''*"*  "       '^^^  Harcourt  (tf),  aflifted   by  the   two  chief  juftices,  the 
mafter  of  the  rolls,  and  Mr.  jufticc  P&w€l\  [C.].  Parker 
Jirenue  opponente;)  but  that  decree  was  afterwards  reverfed  in 
the  houfe  of  lords  (i),  and  it  was  determined  againft  the  papift, 
(viz,)  That  a  papift  above  the   age  of  eighteen  and  a  half  is 
not  capable  of  taking  lands  by  a  devife  ;  and  that  the  word 
[purchafe]  in  the  latter  claufe,  is  ufed  in  contradiftindtion  to 
[  5  ]  the  word   [defcent;]  notwithftanding  it  was  urged,  that  the 

exprcffion  of  [purchafed  by  a  papift,]  efpccialiy  when  the 
words  following,  v/z.  [in  his  own  name,  or  in  the  name  of 
another  in  truft  for  him,]  muft  be  intended,  where  fuch  papift 
is  adivc,  and  does  fomething  for  himfelf ;  whereas  in  cafe  of 
a  devife  to  him,  or  fettlement  upon  him,  there  the  perfon 
taking  is  merely  palTive,  and  may  know  nothing  of  the  mat- 
ter tefore  it  is  done  :  however,  it  is  now  fettled  by  the  houfe 
of  peers,  that  either  a  devife  or  fettlement  to  a  perfon  pro- 
.  fcffing  the  popi(h  religion,  of  above  eighteen  years  and  a  half, 
is  void,  and  the  perfon  not  capable  of  taking ;  the  sl&  in- 
tending utterly  to  difable  the  papift  of  that  age  to  take  any  new 
acquifitions,  or  what  was  not  his  ancient  inheritance. 

In  the  fame  cafe  of  Roper  and  Ratcliffe  it  was  determined,  that 

if  lands  are  devifcd  to  be  fold  in  trult,  in  the  firft  place  to  pay 

debts  and  legacies,   and   to  pay  the  furplus  to  J.  S.  a  papift, 

y.  S.  is  rendered  incapable  by  the  latter  claufe  of  this  ftatute 

to  take  the  furplusj  forafmuch  as  it  is  a  profit  arifing  out  of 

(i)   I  Bro.  P.  C.  450.     9  Mod.  167,  181.     10  Mod.  230. 

t  Thefc  claufes  are  not  rcciicd  'verbatim  as  they  (land  in  the  aft,  but  arc  to  the 

£ime  eft'e^u 

land 
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land,  and  fuch  devifec,  by  laying  down  the  money,  may  pre-    Conftruc- 
vcnt  the  falc;  and  if  fuch  contrivances  were  to  prevail,  the   |^^?5»  ^<^- Tf • 
ftatute  would  fignify  little  or  nothing ;  fo  tho'  this  furplus  be   pifU. 
made  payable  to  a  perfon  at  a  future  day,  {viz.)  at  twenty-one 
or  marriage,  with  a  devife  over,  if  the  firft  devifee  (aould  die 
before  twenty-one,  or  nuirriage.  (i). 

So  if  land  dcfcend  to  a  Roman  catholick  above  the  age  of 
eighteen  and  a  half;  this  being  a  defcent,  is  not  within  the 
latter,  but  is  within  the  firft  daufe,  and  fuch  papift  (hall  not  be 
capable  of  taking,  until  he  doth  conform ;  but  he,  by  the 
words  of  the  ad,  is  difabled  to  take  in  refpe£)  of  himfelf  only, 
and  not  in  refpedt  of  his  heir. 

For  further  particulars  on  this  ^atute,  fee  the  following         [  6  } 
cafe. 


(1)  Vide  I  Atk.  622,  as  to  the  grounds  of  this  determination. 


Hill  v^/  Filkin.  Cafes. 

jKNE  Stephenton  a  papift,  having  a  grandaughter  Fratices^  9  Mod.  154. 

about  fourteen  years,  and  a  grandfon  John^  about  twelve  536.  °  '  ^    * 

years  of  age,  dcvifed  her  lands,  (being  about  70  /.  per  ann.  in  ^f^'  ^^'  ^^* 

I^incobijhire)  and  all  her  perfonal  eftate,  to  three  truftees  and  See  the  cafe  of 

their  heirs,  (two  of  which  were  papifts)  in  truft  to  fell,  to  pay  cmcrct.^poft. 

hti  debts  and  legacies,   and  to  pay  the  furplus  to' her  grand-  ^3*-  .^  ^    ^ 

daughter  Frances^  at  her  age  of  twenty-one  or  marriage,  if  formiog  at  i8» 

fuch  marriage  ihould  be  with  the  confent  of  the  two  popiib  i"k!og  Unds  de. 

iruftces;  and  if  the  faid  grandaughter  fhould  die  before  fuch  v'»f«J  «<>  ^im  uq. 

'  *  ^  der  that  age. 

age  of  twenty-one,  or  marry  without  confent,  that  then  fuch    Q^. 
reiidue  ihould  go,  and  be  paid  to  the  faid  teftatrix's  grandfon. 

There  was  a  petition  to  the  late  lord  Cowper  for  the  educa- 
ting of  this  grandaughter  under  proteftant  guardians,  or  at  a 
proteftaot  fchool ;  and  upon  an  order  made  by  the  court,  for 
her  being  fent  to  a  proteftant  fchool,  and  the  perfon  who  had 
the  care  of  her  going  with  her  out  of  court,  and  telling  her, 
be  kop'djhe  would  be  in  a  little  tirm  fenfihle  of  the  errors  andfuper'^ 
Jlitions  of  the  popijh  religion 'y  (he  thereupon  faid,  I  turn  heretick? 
Iwouldfooner  ke  torn  to  pieces  by  wildhorfes. 

B  3  And 
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Hitrt  tr.  And  now  the  plaintiff  Hill^  as  grandfon  and  heir  at  law, 

FitKiif,  jud  dcvifec  over  of  this  truft-eftate,  brought  his  bill,  in  order 
to  compel  the  truftees  to  execute  a  conveyance  unto  him, 
[  7  ]  proving,  that  he,  tho*  educated  a  papift,  was  turned  prote- 
ftant,  aAd  had  conformed.  Whereupon  the  only  queflion 
was,  whether,  in  regard  the  grandaughter  Frances^  who  was 
admitted  to  be  a  papift  at  the  time  of  making  the  devife,  and 
at  the  death  of  the  teftatrix,  and  alfo  at  the  time  of  her  mar- 
riage ;  (for  (he  had  been  married  twice,  v/z.  once  at  the  Romijb 
chapel,  being  the  chapel  of  the  £mperor's  relident,  and  after 
the  manner  of  the  papifts,  and  this  was  with  the  confent  of 
the  truftees ;  afterwards  (he  was  married  in  a  proteftant 
church,  according  to  the  manner  of  the  church  of  England -^ 
upon  which  laft  marriage,  and  before  her  age  of  eighteen,  (he 
conform'd,  and  turn'd  proteAant^)  whether  (he  was  intitled 
to  take  the  trufts  of  the  real  eftate  ?  for  it  was  admitted  (he  bad 
a  good  right  to  the  perfonal  eftate. 

And  for  her  taking,  it  was  infifted,  that  the  z&,  againft  the 
growth  of  popery,  (vi%.)  thcftatute  of  ii  tf  12  ^.  3.  cap.  4. 
upon  which  the  prefent  queftion  was  grounded,  had  thefe 
views,  iftj  To  (hew  a  tendernefs  to  infants,  whofe  judgments 
being  immature,  and  more  eafily  deluded,  the  prejudice  of 
education,  or  any  weak  arguments,  might  induce  them,  in 
their  tender  years,  to  embrace  the  popi(h  religion. 

But,  rdljy  It  was  faid  the  ad  did  not  defign  that  this  (hould 
be  fo  fatal  upon  fuch  infants,  as  for  ever  to  make  a  forfeiture 
of  their  inheritance:  but  that  if  fuch  infant  papifts  (hould, 
within  fix  months  after  their  refpeflive  ages  of  eighteen,  con- 
form, -they  (hould  be  reftored  to  their  inheritance  j  nay,  tho* 
they  had  forfeited  it,  for  want  of  a  conformity  within  fix 
months  after  eighteen,  yet  ftill,  upon  conformity,  they  (hould 
be  reftored  to  it. 

[81  y^^y^  ''^'^^^  **  ^'"'^  ftatute  puni(hed  the  papifts,  fo,  on  the 

other  hand,  it  intended  to  encourage  thofe  who  (hould  con- 
form, by  inviting  them  in,  upon  the  prevailing  motives  of 
intereft,  even  the  reftitution  of  their  inheritance  j  otherwife  it 
tnuft  be  thought  a  hard  thing  in  the  legiflature,  that  ihofe, 
who,  under  the  age  of  eighteen,  or  eighteen  and  a  half,  for 
ever  fo  good  a  confideration,  could  not  difpofe  of  one  foot  of 

their 
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their  eftate,  (hould  yet,  if  through  the  immaturity  of  their       Hill  v^ 
jttdgmeat,  they  were  feduced  to  the  Romljb  religion,  forfeit  all       ^^^^^^* 
their  inheritance,  without  being  able  to  retrieve  it  afterwards 
by  their  conformity. 

And  indeed  the  firft  claufe,  ena£ling  that  every  papift,  oc 
perfon  profefling  the  popifh  religion,  unlefs   they  conformed 
within  fix  months  after  attaining  their  age  of  eighteen,  (hould 
not  be  capable  of  taking  by  defcent,  devife  or  limitation,  im- 
plied, that  if  they  did  fo  conform,  they  ibould  be  capable  of 
taking  by  defcent,  devife  or  limitation  ;  and  therefore  to  make 
thefe    two  daufcs,  which  feemingly  confound   each  other, 
agree,  diey  muft  be  conftrued  to  mean,  that  all  papifts,  or 
perfons  profeifing  the  popifli  religion,  ibould  not  be  capable  of 
taking  by  defcent,  devife  or  limitation,  except  fuch  papifts  as 
ihould  be  under  eighteen  and  a  half  at  the  time  their  title 
accrued  to  them,  and  that  thefe  (hould  have  an  opportunity  of 
retrieving  their  inheritance  by  conforming. 

That  an  a£l  of  parliament  was  ufually  conftrued  like  a  will, 
according  to  the  intent ;  and  therefore,  if  one  by  his  will 
devifes  all  his  lands  whatfoever,  to  J.  S.  in  fee,  and  after* 
wards  by  the  fame  will  devifes  Blackacre  to  J.  N.  in  fee ;  this 
will  may  feem  to  be  con  trad  idlory,  by  dcviiing  all  to  one,  and 
yet  a  part  to  another  :  however,  fuch  feeming  contradidion'is  [  O  1 
thus  reconciled,  [viz.)  the  teftator  gives  all  but  Blackacre  to 
'  J.  S.  and  difpofes  of  Blackacre  to  J.  N'. 

Or  in  the  principal  cafe,  the  two  claufes  might  be  thus 
conftrued,  (viz.)  all  papifts,  under  eighteen  and  a  half  at  the 
^ime  of,  ^c.  and  who  fhall  conform,  (hall  by  that  means  be 
X'e-intitled  to  their  eftates ;  but  fuch  papifts  as  are  above  that 
^ge,  and  whofe  convcrfion  it  may  be  to  no  purpofe  to  expedt, 
'^efc  are  to  be  under  a  total  difability:  which  conftrudion 
"^*ould  free  the  legiflature  from  that  imputation  of  hardfhip  it 
^[night  otherwife  feem  to  have  incurred ;  and  would,  at  the 
tfame  time,  both  punifh  the  papift,  and  incourage  the  con* 
^ert. 

Lord  Chancellor :  By  the  words  and  intent  of  the  latter  claufe, 
the  defendant,  the  grandaughtcr  Frances,  is  difabled  to  take  by 
purchafe  ;  becaufe  at  the  time,  viz,  at  the  death  of  the  tefta- 
trix,  (he  was  a  perfon  profeffing  the  popiih  religion. 

B  4  And 


r  10] 


Dc  Term.  Pafcha?,  1722. 

Hill  V.  And  as  to  taking  by  dcvifc,  that  is  a  taking  by  purchafe,  as 

tiLKiN.        ^25  adjudged  by  the  lords  in  the  cafe  ofRoperind  (i)  RatcUffi^ 
which  muft  not  new  be  difputed. 

With  refpeft  to  the  objedlion,  that  the  words,  **  every  pa» 
**  pift,  who  (hall  not  conform  within  fix  months  after  eighteen^ 
"  fliall  be  difabled  to  take  by  defcent,  devifc,  or  limitation,"  • 
imply,  that  if  the  papift  does  conform  within  that  age,  fuch 
perlon  (hall  be  capable  to  take  by  defcent,  devife,or  limitation, 
that  feems  to  he  z  mn  fequitur :  an  affirmative  claufe  may  im- 
ply a  negative;  but  the  faying  that  a  papift,  unlefs  he  docs 
conform,  fliall  not  take  by  devife,  does  not  necejfarily  imply, 
that  if  be  does  conform,  he  fliall  take  by  devife,  i^Jc. 

[j^w,  auUm,  If  afts  of  parliament  arc  not  to  he  conf^rued 
like  wills?  and  if  I  devifc  that  J.  S.  fliali  not  have  my  lands, 
unlefs  he  pays  to  fuch  a  perfon  ico/.  furely,  upon  the  paying  of 
the  100  A  he  fliall  have  my  lands.  J 

Now  thefe  two  claufes  are  agreeable  and  reconcilable  ;  the 
fir  ft  regards  old  fubfifting  cftates,  in  rcfpcct  to  which,  it  lays  a 
temporary  difability  on  fuch  as  would  have  taken  them,  rc- 
movcable  by  conformity.  The  latter  claufe  difaMes  any  per- 
fon profeffing  the  popifti  religion  from  taking  any  new  ac- 
quifitions  by  purchafe,  and  (as  has  been  obfcrv.  i  i^efore) 
taking  by  devife,  is  taking  by  purchafe  ;  fo  all  pern  i:s  t.  v  ing 
by  devife  are  thereby  utterly  difabled,  if  they  arc  perfons  pro- 
feffing the  popifli  religion,  tho*  under  eighteen  and  a  half,  and 
being  within  the  latter  claufe,  where  there  are  no  words  that 
give  them  a  power  of  retrieving  themfelvcs  by  conformity, 
they  are  for  ever  barred  ;  they  are  difabled  by  the  latter  claufe, 
and  not  within  the  former. 
(#^ Seethe  cafe         fiut  if  the  infants  are  (a)  fo  younff,  as  that  at  the  time  of 

©•  Cirtcrct  V.  .  r    t^     •       •   1         #1         .     1         1       ./-  i. 

Cjitcrct.poft.      the  accruing  of  their  title    (be  it  by  devife  or  limitation)   by 
'35*  reafon  of  the  tcnderncfs  of  their  years,   they  are  incapable  of 

embracing  any  religion,  then  they  arc  aided  by  thefirft  claufe, 
and  not  other  wife. 

As  if  a  devifc  be  to  the  child  of  a  Roman  catholick   of  the 

.  age  of  one  or  two  years,  fuch  child,  by  reafon  of  the  tender- 

nefs  of  his  age,  being  incapable  of  profeffing  any  religion,  fliall 

m  m 

(1)1  Bro.  P.  C.  456.  and  fo  Davers  v.  Dewa,  poll.  3  voL  46. 

therefore 
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therefore  take  within  the  firft  claufe  ;  but  muft  take  care  to       Hill  v. 
conform  before  the  age  of  eighteen  and  a  half;  elfe  he  forfeits       ''^kih, 
to  the  next  proteftant  heir ;    but  it  being  a  difability  only 
irithin  the  firft  claufe, 'tis  only  until  b«bitBfetf  conforms,  and      [  ii  ] 
bars  not  his  heir. 

So  as  to  the  word  [limitation]  in  the  firft  claufe:  if  in  a 
fettlement  of  an  eftate,  the  land  be  limited  to  a  papift  for  life, 
remainder  to  proteftant  truftees  during  his  life,  to  fupport  con- 
tingent remainders,  remainder  to  the  firft  fon  of  the  papift  in 
tail  mide,  and  fo  to  every  Other  fon  fucceflively :  this  firft  fon 
ihall  take  by  limitation,  becaufe  it  is  to  veft  in  htm,  upon  his 
Virth,  and  at  that  time  fuch  firft  fon  cannot  be  faid  to  be  a 
perfon  profeffing  the  popifli,  or  any  other  religion :  but  fiill 
lie  muft  take  care  to  conform  in  time,  [viz.)  before  eighteen 
and  a  half,  elfe  he  forfeits ;  but  this  forfeiture  being  only 
-within  the  firft  claufe,  it  is  but  a  temporary  difability,  and  only 
"imtil  hf  ihall  conform,  without  extending  to  bar  his  heir. 

But  in  the  principal  cafe,  the  party,  at  the  time  when  the 
cftate  was  to  veft  in  her,  was  a  perfon  profei&ng  the  popifh 
religion,  and  therefore  within  the  latter  claufe,  and  perpetually 
difabled  to  take  any  thing  by  purchafe,  and  confequently  by 
devife :  that  ihe  was  a  perfon  profeffing  the  popifh  religion  is 
plain,  firft  by  her  chufing  to  be  married  in  the  popifh  manner, 
in  a  popifh  chapel,  and  more  particularly  by  her  having  faid, 
tbat/ooner  than  jhe  would  be  a  heretick^Jhe  would  be  torn  to  pieces 
by  wild  horfes. 

*Tis  very  true,   there   may  be   a   difficulty  attending  this 
opinion  ;  I  mean,  that  of  fixing  the  boundary  of  time  when  a 
perfon  may  be  faid  to  profefs  the  popifh  religion;  and  in  fuch 
a  cafe,  where  any  doubt   appears,   it   is   reafonable  that  the 
fcale  fhould  fall  on  the  infant's  fide,  and  in  favour  of  the  party 
nrho  would   otherwife   fuffbr;  but,  in  the  prefent   cafe,   by 
reafon  of  the  in^ll^ces  already  mentioned,  the  defendant  Fran-^       f  12  1 
ces  the  grandaughter  plainly  appears   to  have  been   a  perfon 
profeffing  the  popifh  religion,  when  this  eftate  was  to  have 
Veftcd  in  her,  by  the  death  of  the  tefhitrix ;  the  confequence 
bf  which  is,  that   fhe    is  difabled  by  the  fecond  claufe,   and 
they  who   are   difabled   by  the  fecond  claufe,  were  never  in- 
tended to  be  aided   by   the  firft ;  they  are   for  ever   difabled, 
3  without 
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HiLLv.       without  a  poffibility  of  retrieving  themfelves  by  any  c«i- 
^'^''''•*'       formity. 

Alfo  it  is  my  opinion,  that  the  (irft  claufe  in  relation  to  a 
papift's  taking  by  defcent,  (which  is  in  no  fort  within  the  fecond 
claufe,)  docs  extend  to  thofe  who  take  by  defcent,  tho*  they 
be  paft  the  age  of  eighteen  and  a  half  at  the  time  when  their 
tide  accrues,  fo  as  to  lay  them  under  a  temporary  difability, 
VIZ.  until  they  conform. 

Then  as  to  equitable  circumftances,  I  cannot  fee  any  in 
favour  of  the  grandaughter  ^  it  feems  plain,  that  (he,  being  the 
elder  of  the  two  grandchildren,  had  given  the  greater  hopes  of 
her  being  a  papift,  and,  for  that  reafon,  was  preferred  to  her 
brother,  the  heir  of  the  teftatrix,  which  was  an  hardfhip  upon 
him,  as  it  was  an  hardfhip  upon  an  heir,  who  is  favoured  in 
all  courts  both  of  law  and  equity ;  on  the  contrary,  it  cannot 
be  a  hard(hip,  that  the  grandaughter  ibould  lofe  that  eftatc 
which  was  plainly  given  her  as  a  reward  for  being  a  papift, 
when  (he  is  turned  proteftant ;  if  that  be  fo. 

I  own,  for  my  part,  I  cannot  but  believe  there  was  fome 
private  truft  lodged  in  the  truftees,  that  the  grandfon  (hould 
have  the  eftate,  if  he  were  a  papift ;  alfo  fome  fecret  terms, 
on  this  marriage  of  the  grandaughter  with  FiUthiy  that  (he 
[  13  3  (hould  enjoy  her  religion,  t^c.  elfe  why  fo  much  haftc  to  marry 
a  girl  of  fifteen  to  one,  who,  having  no  eftate,  could  make  no 
fettlement  upon  her  ?  therefore  let  the  bill  be  amended,  and 
both  the  truftees,  and  the  defendant  Filkin  the  hufband  (hall 
anfwer  to  thefe  matters. 

And  then  I  will  have  the  afliftance  of  the  judges ;  as  was 
done  in  the  cafe  of  ^<7/f//^  and -Rtf^^r }  for  tho'  the  eftate  in 
queftion  be  fmall,  yet  (probably)  it  is  a  contrivance  of  the 
papifts  to  bring  this  point  to  a  determination,  which  in  fome 
afpefis  may  feem  favourable  to  them,  and  has  not  yet  been 
fettled.  (1).  i|k 

And  as  (I  prefumej  this  is  intended  to  be  carried  elfewhere, 
for  that  reafon,  let  it  appear  with  all  its  circumftances  ;  and  in 
regard  both  fides  pretend  great  poverty,  and  this  fuit  may  be 

(i)  The  clav.ie<^  of  the  a€t  upon  which  thefe  quefUons  arofc  are  repealed  by 
ftat.  18  Gca  5,  c.  6q. 

chargeabe 
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chargeable,  let  each  party  have  40  A  paid  by  die  truftees  out       Hill  v. 
of  the  profits  f* 

t  This  cafe  came  on  afterwardt,  {viz.  in  JmM  172$.)  to  be  heard  upon  the 
amended  bill,  before  lord  chancellor  kitt^,  who  decreed  in&vourof  the  defendant, 
cootnuy  to  the  opinion  of  lord  MaccUsfiM. 


Ivy  ver/us  Gilbert  &  al/  Cafe  4. 

DOGER  Ponuny^  feifed  in  fee  of  the  capital  nAefiuage,  iVeced.mChia. 

called  Sandridgi^  and  lands  in  Devonflnn^  did  by  in-  %  £q.  Ca.  Ab. 

denture  dated  29  May^  1 651.  and  by  fine,  purfuant  to  bis  ^Ji^^^^f^ 

mirriage-articles,  fettle  the  premifies  in  queftion  to  the  ufe  of  nifingdaugiMcrt 

Jiimfelf  for  life,  remainder,  as  to  part,   to  his  wife  for  life,  rea  a'p^rticuUr 

forberjointure,  remainder,  as  to  the  whole,  to  the  firft,  e^^.  Sgri^^o^Jw 

Ions  of  the  marriage,  in  tail  male,  remainder  to  truftees  for  1 20  ><  impiiex  a  ne- 

years,  for  raifing  portions  for  daughters  of  the  marriage,  on  SliUotbera^ 

fiulure  of  iflfue  male,  remainder  to  himfelf  in  fee.  ^  ■"!  °^« 

'  way. 

•  The  truft  of  the  term  of  120  years  for  daughters  portions  A  traft-tcrm  to 

was,  that  the  truftees  fhould  raife  and  pay  out  of  the  rents  and  out  of  renti, 

profits  of  the  pr^miflcs,  as  well  by  leafes  for  one,  two,  or  fiT^'\I  we^^^^ 

three  lives,  or  for  any  number  of  years  determinable  thereon,  i«fing  for  three 

tr  (i)  for  twenty*one  years  abfolutely,  at  the  old  rent,  1500/.  one  years,  a°  the 

for  daughters  portions,  to  be  paid  to  the  only  daughter  of  the  euc"dVini^'u> 

marriage,  if  but  one,  and  to  be  divided   amongft  them^  if  >;»i^e  the  por. 

,  tions  by  annual 

more  tnan  one.  profiu  or  by 

leafing,  and  not 
by  mortgage  or  fale  :  and  if  the  truftee  in  fuch  truft  terniy  mortgages  for  the  portion^  the  mortgage 
M  toidy  when  the  portion  might  have  been  raifed  by  the  profits. 

[  *iA  3 

There  was  but  one  child  by  the  marriage  that  lived,  and  that 
was  a  daughter,  called  Joan^  who  married  Humphrey  Gilbert^ 
the  defendant  Gilben*s  father ;  but  the  portion  was  not  paid 
on  the  marriage,  nor  raifed  till  after  the  father's  death. 

Roger  PomeroyAf  father,  who  had  made  this  marriage- 
fettlcment,  and  u^i  which  he  had  referved  the  fee  to  himfelf. 


(i)  In  2  Bro.  P.  C.  468.  where  this  '*  of  the   rents  and  profits  of  the  faid 

c-fe  is  very  accurately  Hated,  the  word  "  premi/Tes  and  hy  leafing  thereof  ^or  one 

"  ii'"  is  uiod  mftead  of  "  or",  but  in  *•  two   or   three  lives,  ^c.   or  for  21 

^•Z-  L  0.  /i.  1721.  fol,  45 ?.  the  words  *'  years". 


^'c  '♦  upon  truft  to  raiJe  and  pay  out 


having 
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Ivy  v.         haTing  fio  fon,  and  having  a  nephew  of  his  name,  (Hugh 
Gilbert,      p,^^^^ 

By  indentures  of  leafc  and  releafe  dated  29th  and  30th  of 
May  1706.  fettled  the  reverfion  in  fee,  expeAant  on  his  own 
death  without  iflue  male,  and  fubjeftto  the  term  of  120  years, 
to  the  ufe  of  truftces  for  ten  years,  remainder  to  his  nephew 
Hugh  Pomeroy  for  life,  remainder  to  his  firft,  £f?r.  fon  in  tail 
male,  remainder  to  John  Gilbiriy  fon  of  his  daughter  yoan^ 
for  life,  remainder  to  his  Arft,  &c.  fon  in  tail  male,  remainder 
to  himfelf  in  fee  j  the  truft  of  the  ten  years  term  was,  that  in 
cafe  his  fon-in-law  Gilbert  and  his  wife  would  releafe  the 
1500/.  portion  fecurcd  by  the  120  years  term,  then  the  truf- 
[  IS  J  tees  of  the  ten  years  term  fhould  raifc  1900/.  {viz.)  1500/. 
of  it  to  be  laid  out  in  a  purchafe  of  land,  for  the  benefit  of  the 
fon-in-law  and  daughter  ^ijaw,  and  400/.  refidueofthc  1900/. 
to  be  paid  to  his  fon-in-law  himfelf. 

In  July  1708.  Roger  Pomeroy  the  father  died  without  iflue 
male,  leaving  his  grandfon,  the  defendant  John  Gilbert^  his 
executor  j  but  his  daughter  Joan's  portion  had  not  been  yet 
paid,  tho'  {he  had  been  long  married. 

Upon  the  death  of  Roger  Pomeroy  the  father,  his  nephew 
Hugh  entered,  by  virtue  of  his  eftate  for  life  given  by  the  vo- 
luntary fettlement,  fubjeft  to  the  120  years  term  for  daughters 
portions,  but  for  four  years  afterwards  the  daughter's  portion 
was  unpaid,  and  the  faid  Hugh  Pomeroy  all  the  while  in  pof- 
felEon. 

In  1712.  Application  was  made  by  the  family  to  the  plain- 
tiff's father,  to  advance  the  1500/.  being  the  daughter  Jean's 
portion,  on  the  affignment  of  the  truft-tcrm  for  120  years, 
created  for  the  raifing  thereof,  who,  being  advifed  this  was  a 
good  title,  being  an  abfolute  term,  advanced  the  money  to 
the  defendant's  own  father  for  his  mother's  portion. 

Accordingly  by  indenture  the  8  May  i^k.  the  defendant's 
father  Humphrey  Gilbert^  and  his  mother  Joan^  to  whom  the 
portion  was  due,  and  who  had  taken  adminiftration  to  the 
furviving  truftee  of  the  120  years  term,  and  the  remainder- 
man Hugh  Pomeroy  the  nephew,  join  in  affigning  the  120 
years  term,  to  the  plaintiff's  father  Jonathan  Ivy. 

Oeiober 


De  Term.  Fafchflp,  1722* 

OSfoier  17 1 5*  Hkgb  Pominf  the  nephew,  who  had  the  re-        Irr  «f, 
mainder  for   life,  fubjeft  to  the    120  years  term  for  raifing     Gn.Bg9,r. 
daughters  portions,  died  without  ifliie  male,  having  eojo}'ed 
the  preoiifts  from  the  death  of  hi<  uncle  Rdggr  Pomeny  to  his        [  16  ] 
own  death,  and  left  DimUl  Pmiur&f  his  executor,  but  left  na 
afiets. 

Upon  the  death  of  Hugh  Pomeroy  the  nephew,  the  defendant 
y9bn  Gf&ert  entered  and  took  the  profits ;  and  upon  the  plain- 
tiflTdie  mortgagee's  bringing  a  i)ill  of  foreclofure,  the  queftion 
was,  whether  by  the  words  of  this  truft,  the  portion  could  be 
raifed  by  mortgage,  or  any  other  way,  than  by  annual  profits 
orleaiing?  .       « 

'  Objefled  for  the  plaintiff,  i^.  That  here  was  an  honeft 
mortgagee,  and  the  term  of  120  years  a  fubfifting  term  in 
law;  that  the  defendants  claimed  under  a  voluntary  fettle- 
ment ;  and  the  power  to  raife  the  portion  being  by  rents,  iflucs 
and  profits,  the  word  [profits]  when  not  exprefsly  called  an^ 
mrif/ profits,  had  been  frequently  underftood  to  flgnify  any 
profits  that  the  land  would  yield,  either  by  leafing,  feHing  or 
mortgaging. 

That  the  words  [as  well  by  leafing,  &fr.]  were  only  addi- 
tional, and  not  refiri£live;  and  if  the  portion  were  to  be 
raifed  only  by  leafing,  then  it  could  not  be  raifed  by  annual 
rents  until  leafing ;  that  to  fay,  all  the  profits  fliould  be  ap- 
plied to  the  portion,  during  the  life  of  Hugh  Pomcroyy  who 
was  die  remainder-man  for  life,  would  be  a  great  and  un- 
defigned  hard(hip  upon  Hugh  Pomeroy^  by  defeating  him  of 
the  whole  benefit  of  his  eftate  for  life  j  it  would  be  to  ftarve 
the  tenant  for  life,  and  this  for  the  benefit  of  a  remote  re- 
mainder-man, who  was  to  have  nothing,  until  after  the  death 
of  the  tenant  for  life  without  iilue  male  j  which  was  a  con- 
ftrut^ion  againfl  all  rules  of  equity. 

As  if  one  were  to  devife  lands  for  the  payment  of  debts,  and 
afterwards  to  A.^tf^  life,  remainder  to  B.  in  fee;  here,  tho'  [  17  1 
i^.'s  eftate  would  be  only  after  debts  paid,  yet  £hould  he  not 
bear  the  whole  burden  of  the  debts  ;  in  regard,  this  would  in- 
tircly  defeat  the  devife  as  to  him,  which  would  be  to  dcflroy 
part  of  the  will. 

But 
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Ivr  V.  But  efpecially  it  would  be  harder  in  this  cafe,  confidering 

GiLBBar.  Roger  Pemrroy's  chief  regard  feeined  to  have  been  for  bis 
kinfman  Hugh  Pimercy^  who  was  both  of  his  name  and  blood, 
and  who  might  vrell  be  thought  to  have  been  named  by  him 
firft  in  the  will,  with  an  intention  of  preferring  him  to  the 
perfons  to  whom  the  fubfequent  limitations  were  made  ;  and 
as  this  would  be  an  hardihip  on  the  tenant  for  life,  to  pay  it 
out  of  the  profits,  fo,  on  the  other  hand,  it  would  be  prejudi- 
cial to  the  daughter  to  receive  diat  portion  by  dribblets,  which 
ought  to  be  advanced  at  once,  and  in  a  grofs  fum,  on  her 
marriage. 

Tdfyf  It  was  obferved,  that  a  child  claiming  a  portion,  was 
£ivoured  in  equity,  even  as  much  almofl  as  a  creditor  -,  nay, 
that  here  the  daughter  was  actually  a  purchafer  of  her  portion, 
it  being  in  confideration  of  a  marriage,  and  the  mother's  por- 
tion ;  and  therefore,  if  the  words  would  any  ways  bear  It,  the 
court  Ihould  affift  it  with  the  moft  favourable  conftrufiion ; 
confequently,  as  the  word  [profits J  would  extend  to  a  mort-^ 
gage,  it  ihould  be  taken  in  that  fenfe;  and  the  rather,  where 
the  next  limitation  in  the  fettlement  to  the  term  for  fccuring 
the  portion,  was  a  remainder  in  fee  to  the  heirs  at  law  of 
JHoger  Pomer&y  who  made  the  fettlement^  and  if  on  the  death 
of  Roger  Pomeroy^  the  heir  had  entered  and  taken  the  profits, 
thefe  profits  fo  taken  by  the  heir  at  law,  would  never  have 
[  18  3  gone  in  difcharge  of  the  portion  ;  that  if  the  heir  at  law  could 
never  have  defended  himfelf  againfl  the  daughter,  to  whom 
the  portion  was  due,  fo  neither  could  the  perfons  under  the  fe- 
cond  fettlement ;  forafmuch  as  they  claimed  under  the  limi- 
tation to  the  heir  at  law. 

yHyy  It  was  infifled,  th^t  the  fenfe  was  imperfed:  {viz,) 
the  truft  of  the  term  of  120  years,  was  to  raife  the  portion  out 
of  the  rents,  ifTues  and  profits,  as  well  by  leafing  the  premifTes 
for  one,  two,  or  three  lives,  or  for  any  number  of  years,  deter- 
minable on  one,  two,  or  three  lives,  or  for  twenty-one 
years  abfolutely,  referving  the  ancient  rentiWo  that  there  was 
nothing  to  anfwer  thefe  words  [as  well],  no  correlative.  ( i ) 

(i)  This  argument  proceeds  upon  fome  miftake  in  the  words  of  the  deed.— Vide 
CDte,  p.  14. 

Now 


Ivy  v. 

t^lLBERT. 


f  '9 
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Now  the  words  underftood,  might  be,  to  raife  the  portions 
by  rents  mnd  profits,  as  well  [as]  by  leafing,  and  the  words  [as 
well  as  by  leading]  being  ufuaily  inferted  in  cafes  of  Wefitm 
eftateSy  where  fines  are  commonly  raifed  by  leafing,  the  fame 
might  here  have  been  ufed  in  majonm  cautelam^  to  impower 
the  truftees  to  make  leafes,  notwithftanding  that  the  general 
word  vi%.  [profits]  included  that  power  ;  and  it  was  common 
CD  lay,  in  diofe  kind  of  fettlements,  in  tnift  to  raife  the  por- 
tion by  rents,  ifliies,  and  profits,  or  by  fale,  leafe  or  mortgage, 
tho'  aU  this  had  been  before  implied  by  the  word  [profits*] 

Lafllyy  It  was  reprefeptcd  as  very  hard  for  a  court  of  equity 
to  decree  the  lofs  of  an  honeft  debt,  in  a  cafe  where  fuch  debt 
would  be  iafe  at  law,  and  to  put  the  mortgagee  to  follow  the 
peribnal  aflets  of  Hugh  Punnrtj  the  remainder-man,  for  the 
payment  of  his  debts  3  efpecially  when  the  executor  of  Hugh^ 
who  was  made  a  party  to  the  fuit,  has  denied  aflets ;  and  as  to 
the  fubfequent  fettlement,  this  could  not  alter  or  prejudice  the 
former  fecurity,  made  by  the  firft  fettlement  for  the  portion. 

lArd  ChaneelUr:  It  will  be  very  material  to  know  the  yearly 
value  of  the  premifTes  charged  with  this  portion,  !n  order  to 
fee  within  what  time  the  portion  could  be  raifed ;  tho'  it  feems 
as  if,  the  fecond  fettlement  made  by  Roger  Pomer9y^  having 
created  a  term  of  ten  years  only  of  the  premifles  for  fecuring 
1^00 /r  the  parties  thought  that  the  fame  would,  in  a  reafon-- 
able  time,  be  a  proper  fund  or  fecurity  for  the  raifing  of  this  . 
lefler  portion  of  1500/. 

I  take  it  to  be  a  rule,  that  where  a  truft  of  a  term  for  raifing 
portions  for  daughters,  does  dired  a  particular  method  for 
raifing  them,  it  implies  a  negative,  that  they  fhall  not  be  raifed 
any  other  way  \  and  when  the  truft  of  the  term,  in  the  prefcnt 
cafe,  is  to  r^ife  the  portion,  by  leafing  for  one,  two,  or  three 
lives,  or  for  any  term  of  years,  determinable  upon  one,  two, 
or  three  lives,  or  for  twenty-one  years  abfolutely,  it  (hall  not 
be  raifed  by  any  other  way;  and  it  is  confiderable,  that  even 
by  this  way,  (x//4|  of  leafing,  it  could  not  be  raifad,  but  by 
making  fuch  leales  upon  which  the  old  rent  was  referved. 

The  natural  meaning  of  raifing  a  portion  by  rents,  iflues,    m^nrn ^**Jf' t'.e 
and  profits,  is  by  the  yearly  profits ;  but,  to  prevent  an  incon-    ^^^^^  "profits" 

IS  annuii  profit^ 
tbi^fur  necedfityyio  Tome  ctitif  \X  hit  been  conltrued  to  extend  to  any  pr.>fits,  that  can  Ve  made  by 
f^U  or  mortgagr. 

venience. 
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Ivy  v. 

Gilbert. 

(a)  Vido  the 
cafe  of  TrafFord 
▼erfut  Aflitooy 
▼ol«  !•  418. 
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venience,  die  Word  [profits]  has,  in  feme  (#)  particular  in- 
ftances,  been  extended  to  any  profits,  which  th^  land  will 
yield,  either  by  fale  or  mortgage;  but  where  there  lire  fub- 
fequent  words  to  explain  and  reftrain  it,  as  by  leafing,  I  have 
not  heard  of  any  cafe,  which  has  (aid,  that  any  other  method 
(hall  be  made  u£b  of  for  the  raiftng  of  it.  (i). 

It  is  as  much  the  intent  6f  the  fettlemcnt,  to  confine  the 
manner  of  raifing  this  portion  to  leafing,  as  to  fecurc  any  por- 
tion at  all ;  and  confequently  it  wouM  be  a  plain  breach  of 
truft,  to  raife  it  any  other  way. 

And  at  the  time  of  making  this  fettlemcnt,  (which  was  in 

1657.)  I  do  pot  think  that  the  word  [profits]  was  extended  to 

fignify  the  profits  which   might  be  made   of  land  by  fale  or 

mortgage. 

(t)  Sec  for  fj^fg  js  ,jq  ^j^^  appointed  for  the  raifing  of  this  portion  ; 

this  in  the  cafe  ^  ,  •        •         .  •  r     -       ? 

of  Evelyn  verfut  and  therefore  tbc  portion  m  this  cafe  is  due,  when  the  (i) 
E^yn,  pofl.  profits  can  raife  it  J  and  it  carries  no  intereft;  but  when,  the 
Wbcrct  portion    fumof  1500/.  is,  OT  might  have  been  raifed  by  the  profits. 

If  to  be  railed  •^  ji.ij»i-rit 

by  annual  profits  thcu  It  becomes  duc,  and  the  land  is  dilcharged,  as  having 
SmcTciiJit-  born  its  burden. 

cd,  the  portion  ^       .  ,     .    ^       .,  . 

b  not  due,  till  fucb  time  as  it  might  be  to  railed. 

The  profits  received  by  Hagh  Pomeroy^  are  as  received  by 
the  mortgagee  %,  becaufc  it  is  faid  in  the  laft  claufe  in  the 
mortgage-deed,  that  it  (hould  be  lawful  for  Hugh  Pemeroy  to 
take  the  profits  without  account,  until  default  cf  payment  j  fo 
that  he,  by  this  claufe,  is  tenant  at  will  to  the  mortgagee, 
which  makes  it  to  be  the  fame  thing,  as  if  the  mortgagee  had 
let  it  to  any  other  perfon  j  therefore  this  mortgage  made  to 
the  plaintiff  is  not  purfuant  to  the  truft,  and  fo  much  of  the 
profits,  as  have  been  received,  muft  go  towards  the  payment 
and  finking  of  the  portion  ;  only  here  having  been  a  power  of 
leafing,  and  the  intention  having  been  to  charge  the  land  as  far 
as  may  be. 

Let  the  mafter  fee,  how  far  the  land  might  have  been 
charged  by  leafing,  and  whether  any  lives  were  vacant,  and 
refcrve  the  confideration,  how  far  the  eftate  fhall  be  charge- 
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(l)  So,  Evelyn  v.  Evelyn,  pod.  666. 
Milk  V.  BanAs,  poft.  3.  vol.  8.     Oie^en 


v.  Oketien,  I  Atk.550. 
3Bro.  P.  C.  50J. 


Small  V.  Wing* 
able 
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able   thercbjf  j    and  let  the  rcprefcntativc  of  Hugh  Pomeroy       Ivy  v. 
pay  the  inortgage»moiiey  and  intereft^  as  far  as  the  afTets     ^^^b'^t. 
will  extend. 

This  decree  was  afterwards  afSrmed  in  the  houfe  of  lords, 
tho'  thought  a  very  hard  cafe.     ( i  )• 


(i).  a  Bro.  P.  C.  468. 


Cafe  5. 
At  the  Hells. 

a  Eq.  Ci.  Ab. 
566.  pU  lo. 
A  father  gives  a 
legacy  Co  an 
inr:iOt  payable 
at  twtnty-oot| 
in  whit  cafe^ 
and  in  what 
manner  the 
before  it  is  due. 


Harvey  verfus  Harvey. 

ON  E  feifed  of  a  real  eftate,  and  poflefled  of  a  perfonal 
eftate,  and  having  feveral  children,  devifes  all  his  real 
and  perfonal  eftate  to  his  eldeft  fon,  charging  the  fame  with 
1000/.  a-piece  to  all  his  younger  children,  payable  at  their 
refpedive  ages  of  twenty-one,  but  in  the  will  no  notice  is 
taken  of  maintenance  for  the  younger  children  in  the  mean 
time* 

court  will  allow  maintenance  to  the  infant  out  of  the  legazy. 

The  younger  children  bring  their  bill  in  order  to  recover 
intereft,  or  fome  maintenance  during  their  infancy. 

Upon  which,  the  mafter  of  the  rolls,  having  taken  time  to 
confider  of  the  cafe,  and  having  been  alfo  attended  with  pre- 
cedents, decreed,  that  the  younger  children  (hould  recover 
maintenance. 

His  honour  obfcrved,  that  thefe  being  vefted  legacies,  and 
no  devife  over,  it  would  be  extreme  hard  that  the  children 
Ibould  ftarve,  when  intitled  to  fo  confiderable  legacies,  for 
the  fake  of  their  executors  or  adminiftrators,  who,  in  cafe  of 
their  deaths,  would  have  the  faid  legacies. 

That  in  this  cafe,  the  court  would  do  what,  in  common 
prefumption,  the  father,  if  living,  would,  nay,  ought  to  have 
done,  which  was,  to  provide  neceflaries  for  his  children. 

That  a  court  of  equity  would  make  hard  fliifts  for  the  pro- 
vifion  of  children:  as  where  younger  children  were  left  dcfti- 
tute,  and   the  eldeft  an  infant,  equity  would   make  fuch  a 
liberal  {a)  allowance  to  the  guardian  of  the  eldeft,  as  that  he  pierpointverfui* 
might  thereout  be  enabled  to  maintain  all  the  children  j  and  for   Jj^^  Chc)n€y, 


[m] 


Vol.  IL 


the 
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Harvey  v.  the  fame  rearon,  the  court  would  likewife  take  a  latitude  in 
Harvet.  ^i^jg  ^j^^^.  (hatfincc  inltercft  was  pretty  much  in  the  brcaft  of 
the  court,  tho*  the  will  were  filcnt  with  regard  to  that,  yet  it 
fliould  be  prefumed  that  the  father  who  gave  thefe  legacies, 
intended  they  (hould  carry  intcrcft,  if  the  eftate  would  bear 
■  it J  for. every  one. mufl:  fuppofc  it  to  have  been  the  intention 
of  the  father,  that  his  children  fhould  not  want  bread  during 
their  infancy,     (i). 

Nay,  that  for  this  reafon  it  had  been  held,  that  tho'  a  legacy 
were  devifed  over  in  cafe  of  the  legatee's  dying  before  twenty- 
one,  yet  the  infant  legatee  ought  to  have  intereft  allowed  hin&. 
during  his  infancy,  in  .  order  for  his  maintenance,  with  this 
difFercncc  only,  that  where  the  eflate  has  appeared  to  be  fmall, 
the  court,  in  whofe  difcretion  it  always  lies  to  determine  the 
quantum  of  intereft,  has  ordered  the  lower  intereft. 

The  court  cited  i  Chan.  Rep.  Svo.  265.  Gfyde  verfus  Wright^ 
I  Q)an.  Cafes  60*  Rennefcy  verfus  Parrot^  i  Chan.  Cafee  249. 
L^ech  verfus  Leech ;  where  a  diftindion  was  taken  between  a 
vcfted  legacy,  and  a  legacy  devifed  over,  [viz.)  in  the  former 
cafe,  to  allow  a  maintenance  tho'  the  legacy  was  not  payable, 
but  to  give  no  maintenance  where  the  legacy  was  devifed 
over  \  and  his  honour  faid,  that  of  late  it  had  been  the  pc^idtice 
r  2^  1  to  allow  maintenance  even  in  cafe  of  legacies  that  were  not 
yeftcdj  alfo  he  cited  2  FenU  346.  Bourne  verfus  (2)  Tynte^ 
(tho'  the  name  does  not  there  appear,)  a  ftrong  cafe  of  intereft 
being  allowed  for  an  infant's  legacy,  before  the  fame  became 
payable. 

3ut  it  feems,  that  if  one  not  a  parent,  gives  a  legacy  to  an 
infant,  payable  at  twenty-one,  .without  any  devife  over,  and 
the  infant  has  nothing  elfc  to  fubiift  on,  the  court  will  order 

j)art  of  this  legacy,  in  order  to  provide  bread  for  the  infant, 
to  be  paid  prefently,  allowing  intereft  for  the  fame  to  the  per- 

Ton  paying  it,  out  of  the  remaining  principal  -,  tho'  this  is 
done  very  fparingly. 


(l)  So  Gv'een  v.  Beicher,  *i  Atk.  507.  (2)  As  to  the  cafcof  Bourne  v.  7y»fe, 

'  HdurhicM  v.   Harri/on^     2    Atk.   3JO.  \\dt  Acherley  v.  ff heeler,  ante,    i    vol. 

'  Hiar/i  V.  Greenhank,   3  Atk.  716.    /w-  786,  HeatJh  v.  Perj.  3  Atk.  J02. 
"tLiTam'r.Morihc^u.  3:Atk*458. 


Attorney 
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Attorney  General  verfus  Robins. 

ONE  Rohini  a  clergyman,  having  fome  perfonal  eftate,  and 
about  400/.  of  it  in  South-fea  flock,  which  at  the  time 
of  the  making  of  his  will,  {vi%.  in  June  1720.)  was  valued  it 
about  1000  A  per  ant.  made  his  will,  and  thereby  gave  60/. 
a-piece  to  his  executors,  for  their  care  and  pains,  and  3/.  a- 
piece  to  the  poor  of  three  feveral  parifhcs,  and  5/.  a  piece  to 
his  fervants,  befides  feveral  other  chaiities  ;  and  at  the  latter 
end  of  his  will  faid,  that  he  apprehended  there  would  be  a 
confiderable  furplus  of  his  perfonal  eftate  beyond  what  he  had 
before  given  awsyr  in  legacies,  for  which  reafon  he  gave 
feveral  further  legacies. 

.  .After  this,  the  teflator  made  a  codicil,  whereby  he  gave 
ieveral  other  legacies,  amounting  in  all  to  160/.  and  then^ 
provided  in  his  codicil,  that  in  c;ife  there  (hould  be  any  de- 
ficiency, then  200/.  which  the  teftator  had  given  by  his  will 
for  re-building  a  chapel  for  St.  John's  GolUge  in  Camhridgt^ 
Ihould  not  take  effedl,  faving  only,  that  as  much  as  ihould  be 
thought  neceflary  for  that  purpofe,  ihould  be  laid  out  in  beau- 
tifying the  old  chapel  there,  and  foon  afterwards  the  teftator 
died. 

There  happened  to  be  a  great  deficiency,  by  reafon  of  the 
fall  of  the  value  of  South-fta  ftock,  which  the  tefiator  had 
computed  at  loooL  per  cent. 

Upon  which,  it  was  decreed  by  the  mafter  of  the  rolls,  that 
the  legacies  given  at  the  latter  end  of  the  will  being  upon  a 
prefumption'that  there  would  be  a  furplus,  and  there  happen- 
ing to  be  no  furplus,  the  former  legacies  in  the  will  fhould 
have  a  preferience,  and  thofe  legacies  given  in  the  latter  end 
of  the  wiil  ihould  be  loft. 

However;  as  to  the  legacies  given  by  the  codicil,  it  was 
objeded^  that  a  codicil  was  as  a  latter  will,  which  (hould 
prevail  over  a  former,  and  therefore  the  legacies  in  the  codicil 
ought  to  be  preferred  to  the  legacies  in  the  will. 

Sid  per  cur*:  The  codicil  muft  be  taken  as  part  of  the  will, 
fo  that  if  there  be  a  deficiency  to  pay  botH  all  the  legacies 
in  the  will,  and  likewife  thofe  in  the  codicil,  conftant  ex- 
perience ibews,  ihat-  there  ihall  be  an  abatement  in  propor- 

.  C  2  tion; 


Cafe  6. 

At  the  Rolls. 

One  by  will  gives 
feveral  legacies, 
and  afcerwirJsyi 
the  fjime  will; 
apprehending 
that  there  will 
be  a  furplusy 
therefore  gives 
further  legacies; 
the  legacies  in 
the  former  part 
ofchewillfhaU 
have  pre-:erenc« 
in  cafe  of  a 
deficiency. 


One  raaket  t 

willy  then  a  co- 
dicilf  and  gives 
legaciesby  both| 
00  a  deficiency 
they  Ihall  aU 
come  into  aver- 
Age. 

t  24  3 


Dc  Term.  Pafchae,  1722. 

Attorney  t!on ;  but  here,  when  the  tcftator  in  the  latter  end  o£  bis 
GkNfRAL'v.  ^iii  faid,  that  in  regard  he  apprehended  there  was  a  con* 
fiderable  Airplus,  therefore  he  gave  additional  legacies,  the 
fame  apprehenfion  of  a  furplus  muft  be  intended  to  continue 
in  the  teftator  at  the  time  of  his  making  his  codicil,  and  the 
legacies  in  the  codicil  fbould  uke  place  only  out  of  the  fup- 
pofed  furplus,  were  it  not  for  the  latter  part  of  the  codicil, 
[  25  ]  {viz.)  that  the  legacies  in  the  codicil,  ihould  be  paid  out  of 
the  200/.  given  for  the  rfi^building  of  th^  chapel,  and  out  of  the 
remainder  of  what  might  be  thought  neceilary  to  be  laid  out  in 
beautifying  the  old  chapel. 

In  cafe  of  a  de-  '^'^°»  ^^*  *twas  objeded,  that  the  charitv-legacies  (hould 

ficicncy.chaitjr  be  preferred  to  the  other  legacies,  yet  it  was  decreed,  and 

a?<itheri  (haU  tzld  to  have  been  formerly  fo  ruled  (tf ),  that  charity- legacies, 

*^*|f  '?  btt^'  being  but  legacies,  muft,  on  a  deficiency,  abate  in  proportion, 

three  poondito  notwithftanding  that  by  the  civil  Iftw,  charity- legacies  have 

the  poor  of  the        .  r  «       i.  ^       » 

parift,  ftaii  be     the  preference  to  all  others. 

taken  as  part  %>€ 

funerals,  and  (6  no  abatement.  {aj  Ante  vol.  t»  Tate  ▼crfus  Attdln,  265*     Miften  verf»a 

l/kMAtrtf  ifoif  and  Attorney  Geoeral  vcrfus  Hudfuo,  675. 

With  refpe£i  to  the  3/.  given  to  the  poor  of  three  feveral 
parifhes,  thefe  the  court  looked  upon  as  part  of  the  funeral, 
and  as  doUs  at  the  funeral ;  and  therefore  held,  that  no 
-abatement  ought  to  be  made  out  of  them. 

But  as  to  the  5/.  a-piece  given  to  the  fervants,  tho'  thefe 
had  been  paid  by  the  executors,  who  deftred  an  allowance  on 
account  thereof,  yet  the  mafter  of  the  rolls  faid,  he  could  not 
break  into  the  rule,  for  then  there  would  be  no  knowing 
where  to  ftop;  wherefore  thefe  legacies  were  to  abate  in 
proportion. 
60 i.  legacy  CO  Loflh^  it  was  urged,  that  the  60/.  a-piecc  given  to   the 

to  an  ex<Xtttort  •'  ../..•  i^i*  i*  i<* 

far  cire  ^tii  exccutors  being  faid  to  be  for  their  care  and  pains,  the  fame 
a  i^Vciil^cv'f  **^  became  a  iibt:  and  the  executors,  virttUe  officii^  being  intitled 
ihaUabau'm       (q  a  preference,  might  pay  fuch  their  own  debt  firft. 

proportion. 

Sedper  cur* :  The  executors,  if  they  plcafe,  may  renounce; 
and  the  legacies  to  ihem  are  but  legacies,  and  (hall  abate  in 
proportion  ( I ) :  it  cannot  be  a  debt,  in  regard  that  can  never 
be  a  debt  to  the  executors,  that  was  not  fo  to  the  teftator. 


(i)  So  Fnt'ueli  r.  Stacj,  2  Vcrn.  434.     Anon,  s  /ktk.  171. 


D  E 


Term,  S.  Trinitatis,  1722. 


Maxwell  verfus  Wettenhall  (i). 


I 


N  this  cafe  the  following  ptMOCs  were  refolved: 
i/?y  If  one  gives  m  legacy  charged  upon  land  which  yields 
rents  and  profits^  and  thcFe  is  no  time  of  payment  mentioned 
in  the  will*  the  legacy  (hall  carry  intereft  from  the  teftator's 
death,  becaufe  the  land  yields  profit  from  that  time. 

^ntereft.    If  a  legacy  be  given  ant  of  li«d»  it  cuvics  Ucertft  ftwn  the  death  of  the 
land  yields  profits.  « 

idly^  But  if  a  legacy  be  given  out  of  a  perfonal  eftate,  and 
no  time  of  payment  mentioned  in  the  wUU  this  legacy  (hall 
carry  intereft  only  from  the  end  of  the  year,  after  the  death  of 
the  teftator ;  and  Lord  Chancellor,  upon  a  debate  from  what 
time  intereft  fhould  commence ,  faid,  that  he  took  this  to  be 
the  fettled  difference  (2). 


Cafe  7. 
Lord  Mac* 

CLEiFIELCr. 

%  Eq.  C«.  Ab. 
»3S.  pi.  11. 
5)1.  pi.  IS. 
573.  pK  5. 
wh^re  and  fiom 
what  time  a  le» 
gacy  (hall  carry 
tetUcofy  becaufe 


Ifout  of  perfonal 
eftate,  ityieUt 
intereft  from  a 
year  after  tef. 
tator\  death  \ 
but  if  a  time  of 
payment  be 
mentioned,  then 
intereft  from 
that  time. 


(1)  Reg.  lib.  B.  1711.  fol.  480. — * 
'«  The  fpcdal  matter  of  the  mailer's  tt- 
"  port  made  in  this  caofe  coming  on  to 
*'  be  beard»  the  queftion  thereon  being. 
"  whether  any  intereft,  and  from  what 
"  time,  (hall  be  paid  for  certain  legacies 
"  given  by  the  will  of  the  faid  teilator 
"  G.  Wood^  and  tiie  counfel  for  the  faid 
'*  Jegateesinii^ng,  that  the  f&id  legacies 
*'  hiiving  been  charged  on  the  reai  eilate 
*'  in  quellion,  there  hath  been  railed 
•'  by  the  rents  and  profits,  and  by  the 
•'  falc  of  the  faid  cltate,  and  by  other 
**  parts  of  the  fund  by  the  decree  ap- 
'*  pointed  to  be  applied  in  payment  of 
'•  the  faid  teftator's  legacies,  not  only 
•*  fa£cient  for  the  payment  thereof, 
*'  bot  that  it  appears  by  the  faid  maf- 
"  ter*$  report,  that  there  will  be  remain- 


**  ing  in  his  hands  the  fum  of  185 1  /. 
**  and  that  they  ought  thereout  to  be 
'*  paid  intereii  for  their  relpeftive  lega- 
*«  cies  from  the  time  of  the  death  of  th© 
*•  faid  teftator.  His  lordftiip  declared 
••  that  it  ftiouJd  be  xtifiTTfi^  back  to  the 
"  maflcr  to  compute  intereft  on  the 
*'  fevcrc!  legacies  at  5  /.  ptr  cent,  from 
"  the  time  of  tlie  death  of  the  faid  tefta- 
'*  tor  to  the  time  the  faid  purcha<c-nK)- 
"  ncy  was  brought  before  the  faid  ma- 
"  llcr,  from  which  time  they  are  to  have 
**  their  proportion  of  the  intereft  which 
•*  has  been  made  thereon.** 

(2)  So,LioyJ  V.  14'illiams,  2  Atk.  108. 
Beckford  V.  TGhin,  1  Vez.  308.  Riijon 
V.  launders y  Bunb.  240*.  he  vide  5/v/i/- 
houfew  Eveijug  poft.  3.  voJ.  253. 

c  3  3'^y* 


Dc  Term.  S.  Trin.  lyiz. 


Maxwell V.        ^f^fyy  If  a  legacy  be  given  charged  upon  a  dry  rcverfion, 
KTTEN-      jj^^^  j^  ^^jj  ^jj.j.y  inhered  only  from  a  year  *  after  the  death  of 
If  1  legacy  be       ^^^  teftator,  a  year  being  a  convenient  time  for  a  fale, 

given  only  out 

ot  ^  reverfion  or  remt'indec>  it  ihaUnot  yield  intcreft  but  from  the  end  of  the  year, 

[•27  ]  "' 

^hfyy  If  a  legacy  be  given  out  of  a  pcrfonal  eftate,  confift- 
ing  of  mortgages  carrying  intereft,  or  of  docks  yielding  pro- 
fits half- yeaily,  it  feems,  in 'this  cafe,  the  legacy  fhall  carry 
intereft  from  the  death  pf  the  tedator. 


Jf  out  of  a  per- 
gonal eftate, 
confifting  of 
mortgages,  or 
funds  carrying 
inteicft,  then 
itihallcarry  in-   ^ 
tereft  from  the  death  of  the  teftatofh 


'    If  a  legacy  be 
brought  into 
court,  legatee 
(halllofe  the  in- 
tereft while  the 
legacy  remaint 
in  court;   but 
if  the  legacy  it 
by  the  court 
placed  out  at 
jntcreft,  legatee 
,pi  have  fuch  in- 
tereft. 

Legatee  or  cre- 
ditor coming  in 
before  a  mafter 
ft>r  hit  legacy  or 
debt,  (ball  have 

^  kitcoftf* 

If  one  by  will 
charge  his  land 
with  the  pay- 
ment of  hia 
debts,  this  it 
like  a  mortgage 
for  bia  debts, 
and  will  make 
the  fimple  ci>n- 
tract  ucDt>  car- 
ry inteieft. 


$thiy^  If  a  legacy  be  brought  into  court,  and  the  legatee 
has  notice  of  it,  fo  that  it  is  his  fault  not  to  pray  to  have  the 
money,  or  that  the  money  (hould  be  put  oiit,  the  legatee,  in 
Tuch  cafe,  ftiall  lofe  the  Intereft  frorfi  the  time  the  money  was 
brought  into  court ;  but  if  the  money  was  put  out,  the  legatee 
{hall  have  the  intereft,  which  the  money  put  out  by  the  court, 
did  yield. 

6ihfyf  A  legatee'^ or  creditor  coming  in  before  the  mafter, 
and  not  party  to  the  caufe,  (hall  have  his  cods  ;  for  it  was  in 
his  power  to  have  brought  a  bill  for  his  legacy,  or  debt,  which 
would  have  put  the  eftate  to  further  charge. 

phly.  Lord  Chancellor  faid,  that  'twas  the  daily  praftice, 
if  a  man  devifed  his  lands  for  the  payment  of  his  debts, 
this  devife  makes  the  land  as  a  fecurity  or  mortgage,  for 
all  the  teftator's  debts,  as  well  thofe  by  fimple  central, 
as  otherwife,  and  the  fimple  contra^  debts  fliall  carry  intereft, 
as  the  land,  which  is  the  fund,  yields  annual  profits  (i). 


(l)  Sed  contri,  Barweli  v.  Parker ^ 
2  Vcz.  363.  Earl  of  Bath  v.  Earl  of 
Bradford,  z  Vcz.  587.     Shirley  v.  Earl 


Ferrers,  Bro.  Cha.  Rep.  41.  ct  vide 
Car  v.  Countefs  oi  Bur/iti^ton,  ante,  i. 
vol.  2Z8« 


Gorf 


T>c  Xttm,  Sf  TMIJ.-1722. 

.    *  Gore  verjus  Gore.     B.  R.  Cafe  8. 

(Argument  for  Edward  Gwe  the  plaintiff. ) 

THIS  cafe  camt  on. before  Jord^ j[^nceIIor  MaccUsJuld^  9M*4.4. 
who ^i reeled. it  to  be  rpferrrcd ;  tp  the  judgts  of  the   Biratrd.^K.B. 
king's  |)ench  for  their  opinion.  ,  a<^.a»9>  3SS» 

^       .  JO  Mod.  50f  • 

%  t^*  Ca.  Ab.  3^9.  pi.  12.  A.  felfed  in  fee  has  two  foni  B.'tn^  C.  both  unmarried,  and  devifes  his  land 
to  iniftffe*  fur  500  yeara,  to  truiV  to  pay  50 1.  per  ajiouoi  to  hia  eldetl  fon  B.  for  life  with  power  of 
'dHbcfs,  rfnd  onleveraV  other  tnifti,  (fome  of  which  are  reihotfc)  Remainder  to  the  firft,  and  every  ocher 
fon  of  B*  in  tally  remainder  tu  C.  the  fecond  fon  for  iife^  renuinder  to  his  fiftfty  ftc.  fon  in  tally 
remainder  over.     By  the  better  opinion,  this  a  good  executory  devife  to  the  firft  'foa  of  ^. 

The  teftator  WiUiam  Gen  had  feveral  fens,  Thomas  ai>d  [^28  ] 
Bdward  GoTii  &<.  and  feveral  .daughters ;  and  being  feifed 
in  fee  of  divers  o^anors  and  lands,  did,,  by.hi^  will  dated  X4th 
Jttfy  1718.  devife.  thefe  lands,  (s^r.  to  truftees  for  500  years, 
and  after  the  determination  of  that  term,  to  the  &rft  fon  of  his 
eldeft  fon  Thomas  (who  who  was  then  a  bachelor)  to  be  be- 
gotten in  tail  male;,  and  fo  to  every  other  fon  of  the  body  of 
Tb4mas  to  be  begotten  in  tail  male  fucceiEvely ; 

Remainder  to  the  teftator's  fecond  fon  Edward  (or  life,  re- 
mainder to  his  firft,  Csfr.  fon  in  tail  male  fucceffively,  with 
divers  remainders  over. 

'  The  truft  of  the  term  of  500  years  was,  to  pay  the  tcftatdr's 
debts  and  legacies, which  were  confiderable,  and  likewife  to  pay 
50/.  per  annum  Annuity  to  the  tcftator's  eldefl:  fon  for  his  life, 
with  a  power  for  his  faid  eldeft  fon  to  diftrain  for  the  fame, 
if  in  arrear,  with  a  power  to  the  teftator*s  younger  CotyiEdward 
to  charge  the  premifles  with  looo/.  a-piece  for  his  younger 
foos  or  daughters,  payable  at  twenty-'One,  and  with  a  mainte- 
nance for  them  in  the  mean  time,  not  exceeding  the  intereft 
of  their  portions ;  the  truftees  to  raife  fuch  portions,  and  main-  ^ 
tenance  out  of  the  term  for  500  years,  and  when  all  the  trufts 
of  the  term  were  performed,  then  the  term  to  attend  the  in- 
heritance. 

Alfo  the  teftator  declared,  that  the  reafon  why  he  gave  his 
eldeft  fon  Thomas  no  more  than  50/.  ptr  annum^  was,  becaufe 
bis  faid  eldeft  fon  had  ftood  him  iii  a  great  deal  of  money,  and 

C  4  was 


[29] 


Pe  Term.  S.  Trin.  1722. 

Oott  V.       was  to  have  400/.  perannum^   in  lands  iq  Wibfinn^  immedU 
Gore,        jj^jy  af^^r  hit  [the  tcftator's]  death. 

In  the  February  following  the  teftator  died,  leaving  his 
eldeft  fon  T^mai  then  a  bachelor,  who  afterwards  married, 
and  had  a  ion. 

The  fird  queftion  W4S,  whether  the  devife  to  the  firft  fon  of 
Tbomas  (the  teftator^s  eldeft  fon)  was  good? 

2dJyf  In  whom  the  freehold  of  the  premiilcs  did  veft  at  the 
death  of  the  teftator  i 

And  I  argued  before  the  judges,  in  behalf  of  the  younger 
fon  Edward  Gtre. 

As  to  the  points  in  queftion,  the  cafe  may  be  put  in  very  few 
words,  and  is  but  this : 

'  The  teftator  tVlUiam  Gorg^  feifed  in  fee  of  the  premiJies  in 
queftion,  devifes  them  to  truftees  and  their  heirs,  to  the  ufe 
of  the  faid  truftees  for  500  years,  upon  feveral  trufts  yet  fub- 
fifting,  and  likely  long  to  continue,  and  from  and  after  the 
determination  of  that  eftate,  then  to  the  ufe  of  the  firft  and 
every  other  fon  to  be  begotten  of  the  body  of  the  teftator 's 
eldeft  fon  Thomas  Gon^  in  uil  male  fucceffively,  remainder  to 
the  ufe  of  the  teftator's  fecond  fon  Edward  Gon  for  his  life, 
[  30  ]  with  remainders  over.  The  teftator  dies,  and  at  his  death, 
his  eldeft  fon  Thomas  had  no  fon,  but  afterwards  the  teftator's 
^dcft  fon  Tbomas  has  a  fon,  f  (the  now  defendant  fVilUam 
Corey)  upon  which  the  queftion  is,  whether  this  fon  of  Thomas 
Corcy  born  after  the  teftator's  death,  be  intided  to  the  pre- 
mifTes  I 

And  I  humbly  take  it,  that  the  fon  of  Thomas  Gore^  born 
after  the  death  of  the  teftator,  is  not  intitled  to  the  premifTes 
in  queftion. 

I  cannot  fay,  nor  can  the  other  fide  infift,  that  at  the  time 
when  the  teftator  lyiliiam  Gore  made  his  will,  whereby  he  de- 
vifcd  the  premifTes  to  truftees  for  500  years,  remainder  to  the 
firft  fon  of  the  body  of  his  eldeft  fon  Tbomas  Gore^  to  be  be- 
gotten in  tail  male,  that  the  devife  over  of  this  remainder,  to 

f  W^«.  Gon  15  mcntion'd  improperly  in  this  place,  his  birth  having  happcn'd 
fome  time  altervvafds,  (vide  polK  64.)  and  occafioned  the  reporter's  arguing  the 
ciie.  a  tccond  time  in  B.  R.  The  reader  will  perceive  thi^  r.ii'lake  has  arilen  by 
ir-nfcribing  the  uiTc  u>  Hated  in  the  iccondar^unieni. 

Aich 


De  Term.  $•  Trin.  1722'. 

fuch  firft  fon  of  fi$mas  Gfr/,  was  in  all  events,  void  Jit  the      Goat  v. 

time  of  the  making  this  will.     No  5  by  pofl^bility  it  might        G^*** 

have  been  a  good  devife :  it  might  have  been   a  good  devife, 

even  by  way  of  remainder,  becaufe  it  was,  at  the  time  of 

making  the  will,  poffible,  that  this  Tbomaf  Gon  the  teftator's 

eldeft  fon,  might  have  a  fon  born  after  the  making  the  will, 

and  before  the  teftator's  death;  and  tbo'  this  may  in  fome  re* 

fpeds,  be  faid  to  be  no  will  until  the  death  of  the  teftator, 

yet  after  the  death  of  the  teftator,  in  cafe  of  a  devife  of  land, 

(which  is  the  prefent  cafe,)  a  will,  in  many  refpeds,  relates 

to  the  {a)  time  of  the  making  i  and  therefore  if  I  devife  all  my 

lands,  and  afterwards  purchafe  more  lands,  this  will  fo  far 

relates  to  the  time  of  making  it,  as  not  to  pals  the  aftef^puri*.  («)  vide  vol.  i. 

chafed  lands  ^  nay,  tho'  the  teftator  fignifies  his  exprefe  in--  Jon  v.  £u/^ 

teotion  that  his  after-purchafed  lands  fhould  pafe;  pr  if  the  ^^''^*?{ 

teftator  devifes  all   the  lands  which  be  (hall  die  feifed  of,  yet  bone,  575, 

this  will  notpafe  lands  purehafed  fubfequent  to  the  making  of 

the  will;  as  was  adjudged  in  this  court  in  the  cafe  of  Bunter 

and  C§^j  I  SaliiUj  237.  [31] 

It  is  true,  it  is  Ihewn  in  this  cafe,  that  the  will  is  dated 
the  J4th  of  Jufy  17 18.  and  that  the  teftator's  fon  Thomas 
Gfifi  was  then  a  bachelor,  and  that  the  teftator  died  in  Fthruaty 
following  j  yet  as  it  is  wholly  uncertain,  when  any  perfon 
living  IS  to  die,  fo  at  the  time  when  the  teftator  made  this 
will,  it  was  then  wholly  uncertain  how  long  afterwards 
tl^e  teftator  might  live.  It  could  not  be  then  known,  but  that 
the  teftator  might  live  fo  long  after  the  making  the  will,  as 
that  his  eldeft  fon  Thomas  Gore  might  have  a  fon  born  in  the 
feid  teftator's  life-time,  and  the  fubfequent  event,  or  what 
happened  afterwards,  will  not  alter  what  the  law^asat^fhe 
time  of  making  this  will.  ,1 

Then  I  would  fuppofc,  that  after  the  making  this  will,  the 
teftator*s  eldeft  fon  Thomas  Gore  had  had  a  fon  born  mi  the 
life  of  the  teftator,  how  would  this  fon  have  taken,  whether  by 
way  of  remainder  expe£lant  upon  this  500  years  term,  or  by 
way  of  executory  devife? 

Plainly  fuch  fon  would  have  taken  by  way  of  remainder, 
and  not  by  way  of  executory  devife  j  for  then  the  cafe  would 
have  been  but  this :  the  teftator  devifes  lands  to  truftees  for 

500 
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Gore  iv*  500  jfi^Bf  ire/nainder  to  the  firft  ion  pf  the  teftator's  eldeft  Ton 
Oo«E«  Thomas:  G§n'Xo  be  begotten  in  tail  male,  remaiiuler  to  the  tefta- 
tor '5  iecond  fom  Edward  Gare  for  his  life,  and  Ihcmas  Gore  the 
teftatoc's  eldeft  fon,  has  no  fonborn  at  the  time  of  making  th^ 
will,  but  afterwards  (and  in  the  life;- time  of  the  teftator)  has  ^ 
[  32  j  fon,  apd  th^n  the  teftator  diqs  ;  jit  (eerns  there  can  be  no  doub^, 
but  that^tbj&lbn  of  Thomas  Cort^  born  after  the  making  the 
will,  and  in  i\ie  life-time  of  the  teftator,  yrou\d  have  been 
intitlef).  tp  the  premifles,  and  would  have  taken  by  way  of 
remai^^er,  ^nd.not  by  Wayof.escecutory  devife. 
fT  Wherefore,  iincein  the  prefent  cafe  it  was  poffible,  at  the 
time  of  .making  this  will,  that  thedevife  over  of  the  premifles  to 
the  firft  Con. of  Thomas  Goroy  might  have  taken  eftrft  by  way 
.  of  remainder,  hy  the  birth  of  a  fon  in  the  lifei-time  of  the  faid 
teftator,'  and  after  the  making  the  faid  will ;  and  ftnce  It  is 
laid  down  as  a  rule  in  the  cafe  dPtarefof,  and  Rogers^  (2  Saund. 
388')  that  where  a  devife  miglit«ver  take  effe<^  as  a  contin* 
gent  reaiainder,  in  fuch  cafe,  it  ^fliall  not  operate  as  an  execu- 
tory devife;  if,  where  a  devife  over  might  operate  but  as  a 
contingint  remainder,,  whlcfi  k  bi^t  a  precarious  eftac^e,  and  at 
the  mercy  of  the  tenant  for  life  ^to  deftroy  when  he  plealbs,  I 
fay,  if  even  in  that  cafe  the  devife  pyer  ftiall  not  take  efFe£l  as 
an  executory  devife,  I  fubn[iit  it  to  your  lordftiips,  whether  the 
pr-efent  cafe  is  not  within  ^hat  ruje,  s^nd  to  receive  the  like 
conftrudion. 

But  for  argument- fake,  taking. this  point  to  be  againft  me, 
ftill  the  principal  cafe  is  for  me* 

Firfty  I  may  take  this  for  granted,  that  in  the  prefent  cafe, 
where  the  devife  is  to  the  truftees  only  for  500  years,  with  re- 
mainder to  the  firft  fon  of  Thomas  Gore  to  be  begotten  in  tail 
male,  and  Thomas  Gore  hzs  no  fon  born  in  the  life  of  the 
teftator;  '  . 

That  this  lemalndcr  cannot. operate  as  a  contingent  remain- 
der,  becaufe  there  is  no  freehold  to  fupport  it,  and  that  there* 
fore,  .as. a  contingent  remainder,  this  is  void. 
r  ^^  1  So  that  the  only  way  to  make  good  this  devife  over  to  the 

firft  fon  of  Thomas  Gore^  muft  be  to  conftrue  it  an  executory 
devife. 

And  in  favour  of  this  conftrudion,  it  has  been  much  in- 
fifted  upon,  that  in  the  devife  over   to  the  firft  fan  of  Thomas 

Gore 


De  Term.  6.  Trin.  1722. 

Cbf*  it  he  htgfMtfij  thefc  words  [to  be  begotten]  itnport  a     Gow  « 
future  and  executory  devife,  and  make  the  cire  different  from 
whit  it  would  have  beeny  if  fuch  derife  over  had  been  to  the 
firft  fon  of  Thomas  Gore  begotten. 

Now  the  words  Ugoiten  Utiu  be  begoOieny  frocremh  and^#« 
eremiis^^KW^  been  always  held  to  be  the  very  {a)  fame,  as  it   W  Vl^eyo!.  «. 

.  expref^ly  laid  in  I  In^  to.  #i         -  '  Irdand,  and 

And  tho*  it  may  be  objeAedV^that  admitting  the  Words  be^   nMmV^ji*'^' 
gotten  aiid  to  be  begotten^  may  be  the  fame  in  e^  of  a  deed»  yet 
that  it  will  be  otherwtfe  in  cafe  of  a  will»  which  is  the  prefent 
cafe; 

Yet  that  thefe  words  are  exadly  the  fame  in  cafe  of  a  will, 
as  in  the  cafe  of  a  deed,  has  been  determined  In  the  court  of 
chancery*  2,  Fern.  545.  Cook  verfus  Cook^  Pa/cbeo  1700. 
Where  the  devife  being  to  the  ifltie  of  J.  S.  begotten,  the 
then  Lord  Keeper,  in  the  detecmination  of  that  caufe,  declared, 
dut  die  words  begotten^  or  to  bet  begoiUn^  make  no  manner  of 
difference,  but  are  the  fame,  as  well  in  conftrudion  of  wills^ 
as  fetdea\ents,  and  take  in  all  the  iiTue  afterwards  begotten. 

In  the  prefent  cafe,  where  the  devife  is  to  the  firft  fon  of 
Thomas  Gore  to  be  begotten,  fuppofe  Thomas  Gore  had  had  a 
Ton  born  before  the  making  of  this  will,  and  never  had  any 
other  child :  furely  according  to  thefe  authorities,  fuch  fon,  T  34  3 
tho'  born  before  the  making  of  the  will,  would  have  taken 
the  premifles,  and  that  by  virtue  of  the  wo^ds  to  be  begotten* 

I  would  beg  leave  to  put  this  cafe  a  little  further : 

Suppofe  the  teftator  had  one  fon  born  belbre  the  making  of 
die  will,  and  had  devifed  his  lands  to  his  firft  fon  f^i>/ be- 
gotten^ and  then  had  a  fon  born  after  the  making  of  the  will, 
which  of  thefe  two  fons  (hould  take  i  | 

Why  furely  the  eldeft  fon,  and  that  by  virtue  of  the  devife 
to  the  teftator's  firft  fon  to  be  begotten ^  tho*  be  was  born*  before 
the  wilK 

And  if  this  be  fo,  it  is  a  demonftration,  that  the  words  be^ 
gotten  and  to  be  begotten  are'  the  very  fame. 

Accordingly  as  they  have  been»  and  are,  frequently  ufed 
promifcuoufly  in  moft  deeds  or  wills,  where  an  eftate-tail  is 
created,  and  are  now  become  almoft  technical  words : 

3  It 
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GoRB  V.  It  might  be  at  this  time  of  day  of  dangerous  conrequenee,  to 

Gore.         put  upon  them  a  new  and  difFerent  conftrudtion  from  that 

which  the  uniform  refelutions,  as  well  of  the  courts  of  law,  as 

equity,  have  agreed  to  give  them. 

Butforargument*fake,  taking  this  point  to  be  alfo  againft 
mc. 

Still  I  humbly  infift,  that  the  deviie  in  the  principal  cafe, 
being  to  the  truftees  for  500  years,  and  from  and  after  the 
determination  ot^  that  eftate,  to  the  firft  fon  of  the  body  of 
[  35  ]  ThMias  Gon  to  be  begotten,  this  devife  over  to  the  firft  fon  of 
Thomas  Gore  in  tail,  cannot  be  good  by  way  of  executory  de- 
vife, for  theie  reafons : 

jPiVyJ,  Becaufe  the  devife  over  to  the  firft  fon  of  Thomas  Gon 
to  be  begotten,  is  not  limited  to  take  eSe£t  within  the  compafs 
of  time  whitth-  the  law  allows  for  that  purpofe ;  for  though 
Thomas  Gcr€  had  a  fon  afterwards,  yet  that  fon  does  not  take 
a  legal  and  alienable  eftate,  until  the  precedent  term  of  500 
years  it  determined. 

And  in  the  next  place,  this  devife  over  to  the  ^rft  fon  of 
Thomas  Gon  to  be  begotten  in  tail,  and  which  is  expectant 
only  on  a  term  for  years  devifed  to  the  truftees,  cannot  be  good 
as  an  executory  devife,  becaufe  the  freehold  of  the  premises 
cannot,  in  this  cafe,  defcend  to  the  heir  at  law  of  the  teftator, 
there  to  wait,  until  the  executory  devife  takes  effeft,  without 
which  fuch  executory  devife  cannot  be  good. 

Now  I  lay,' the  freehold,  in  this  cafe,  cannot  defcend  to  the 
teftator'8  heir  at  law,  becaufe  it  is  devifed  over  by  this  will 
from  the  heir  at  law,  to  feveral  perfons  in  effe  for  their  lives 
fucceffively. 

Thirdly^  Another  reafon,  why  this  devife  over  to  the  firft 
Xon  of  Thomas  Gon  to  be  begotten  cannot  operate  as  an  exc* 
cutory  devife,  is,  becaufe  it  is  devifed  to  this  firft  fon  as  a  re- 
mainder, and  therefore  cannot  take  efieA  as  an  executory 
devife. 

Firft^  Then  I  take  it,  that  this  devife  being  to  truflees  for 
500  years,  and  afterwards  to  the  firft  fon  of  Thomas  Gore  to 
be  begotten  in  tail  male,  the  hmc  is  too  remote  a  devife  over 
to  uke  tSkSt  as  an  executory  devife. 

And 
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*  And  here  I  would  not  enter  into  that  Urge  field  of  learning      Gori  v. 
of  executory  devifes.;  I  would  not  trace  out  their  original^        Gore. 
when  they  began,  nor  would  I  examine  into  the  progrefs  they      [  ^36  ] 
have  made ;  only  this  I  may  fay,  they  obtained  from  the  court 
their  firft  commencement  not  without  great  difficulty ;  and  as 
to  their  progrefs,  it  has  not  been  allowed  without  great  re  • 
kidney,  hardly  without  continual  entries  of  proteftations,  (if 
I  may  be  permitted  to  fay  fo)  that  the  court  would  not  go  one 
jot  further  than  the  former  refolutions  had  carried  themy  and 
had  almoft  repented  of  having  gone  fo  far. 

I  would  juft  beg  leave  to  mention  fome  expreffions  made 
ufe  of  by  lord  chief  juftice  Tnbyf  in  the  delivering  of  his 
opinion  in  the  cafe  of  Scattergood  and  Edge^  "  (a)  that  his  ('»)Vi^Silk, 
^  lordfhip  had  obferved  thefe  executory  devifes  had  introduced 
^  many  intricate  queftions  not  known  to  the  plainnefs  of  the 
**  common  law;  that  for  this  reafon  he  would  be  alwajrs 
**  againft  the  leaft  enlargement  of  that  time,  to  which  former 
**  refolutions  had  confined  them,*  and  that  he  would  do  nothing  • 
*<  in  favour  of  fo  inconvenient  an  eftate/* 

So  that  I  take  it  for  granted,  if  it  can  be  made  appear,  that 
the  allowing  of  this  executory  devife  will  be  to  carry  it  any 
thing  farther  than  has  been  yet  done,  this  alone  will  be  a 
fufficient  argument  againft  it. 

Having  faid  thus  much,  I  would  not  repeat  what  the  learned 
*  counfel  on  my  fide  infifted  upon  in  his  argument,  **  that  •  Mr.  Buotlc. 
^  every  executory  devife  muft  be  confined  to  one  or  more 
^  concurrent  life  or  lives,  or  elfe  it  would  be  void;  and  that 
^  this  executory  devife  might  exceed  that  time,  in  regard 
**  Thomas  Gore  might  die  without  a  fon,  and  leave  his  wife 
"  privement  enfient  with  a  fon,  who  might  be  born  nine  or  [  77  ] 
•*  ten  months  after  the  death  of  his  father  Thomas^'i  it  would 
be  tedious,  and  take  up  too  much  of  your  lordfhips  time,  to 
repeat  thofe  feveral  authorities  which  he  cited,  and  what  he 
urged  upon  that  head  ;  I  take  it,  all  that  can  be  faid,  has  been 
faid  upon  that  part  of  the  fubje£l,  and  hope  it  will  have  its 
weight  with  your  lordihips. 

What  Ilhall  infift  upon,  is,  that  this  devife  being  to  the  ufe 
of  trufteesfor  500  years,  and  from  and  after  the  determina- 
tion of  that  eftate,  to  the  ufe  of  the  firft  fon  to  be  begotten  of 

the 
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Goi.|Lv.  Ae  \ydy  of  Thomas  Gore  in  tail  roale^  this  dcvUe  over  to  the 
Goal.  firft  fon,  CsTf^  is  a  void  d^vifc,  becaufe  it  can  pot  take  effe£t 
until  after  the  determination  of  the  term  of  500  years^  and 
will  not  veft  upon  the  birth  of  this  iirft  Ton  of  Thomas  Gore^  fo 
as  to  become  a  legal  and  transferable  eftate,  until  the  500 
years  term  is  determined. 

But  before  I  come  to  this  point,  I  would  fpeak  a  word  with 
regard  to  this  term  of  500  years  deviied  to  the  tmftees,  and 
which  is  limited  precedent  to  the  devife  over  to  the  firft  fon, 
CsTr.  As  to  this  term  of  500  years,  if  a  court  of  law  were 
to  take  notice  of  the  nature  of  the  trufts  declared  thereof, 
(which  methinks  they  (hould  not,  being  a  matter  merely  of 
equity,)  but  if  a  court  of  law  will  take  notice  of  trufts  m 
equity,  they  may  fee,  that  the  trufts  of  this  term  are  fuch,  as 
(for  ought  appears  to  the  contrary)  may  laft  as  long  as  the 
term  itfelf ;  the  trufts  are  not  only  to  pay  feveral  anijnuities 
for  lives,  but  to  pay  feveral  great  debts,  and  conftderable  por- 
tions to  the  teftator's  younger  children,  with  intereft,  and 
alfo  additional  portions  given  by  the  codicil. 

[  38  ]  But  befides  this,  by  the  will,  the  two  younger  fons  of  the 

teftator,  when  they  fliall  be  in  poiTeffion,  have  a  power  to 
charge  this  500  years  term  with  portions  for  their  younger 
children,  payable  at  their  ages  of  twenty-one  and  to  their 
daughters  at  twenty-one  or  marriage,  with  maintenance  in 
the  mean  time,  not  exceeding  the  intereft  of  their  portions, 
and  the  like  power  for  the  teftator's  eldeft  fon  to  charge  the  ^ 
term   with  portions  to  his  younger  children. 

So  that  the  children,  who  are  to  take  thefe  portions  to  be 
charged  upon  this  50a  years  term,  may  not  be  yet  born,  not 
born  for  thefe  many  years,  and  after  their  birth,  they  are  not 
to  receive  their  portions  till  twenty-one,  neither  is  there  any 
provifo  for  making  void  the  term,  even  upon  the  payment  of 
all  thefe  debts,  portions,  and  annuities. 

There  is  indeed  a  provifo,  that  if  the  perfon  next  in  re- 
mainder after  this  term  of  500  years,  (hall,  to  the  good  liking 
of  the  truftees,  fecure  the  payment  of  thefe  annuities,  debts, 
and  portions,  then  the  term  ihall  attend  the  reverfion. 

But 
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But  whether  tire  rtext  pbrfbit  in  remainder  ever  will,  or 
ever  can,  or  ever  Ihall  thiiikit  Wohth  his  while  to  give  fuch 
fecaritjs  ddee  not  appear. 

Tho*^  fui'ely  in  the  care  of  a  truft,  and  fuch  a  truft,  fo  lilceljr 
to  continue  for  fo  very  long  a  duration,  it  is  not  probable  a 
court  of  law  will  take  notice  of  fuch  a  truft,  or  how  long 
the  fame  is  to  laft ;  here  it  is  made  part  of  the  cafc» 
that  it  is  jiot  yet  determinfed,  ;and  it  does  not  appear  when 
itwM. 

So  that  I  uke  it,  this  term  of  500  years  muft  be  looked 
upon  in  a  court  of  law,  as  an  abfolute  term  for  fo  long  a  time, 
and  that  the  trufts  thereof  are  quite  out  of  the  cafe. 

Th^n  die  cafe  is  no  more^  than  that  the  teftator  devifes  the 
premiflef  to  A.  for  500  years,  and  from  and  after  Che  deter* 
mination  of  that  pftate,  then  to  the  firft  fon  of  Thomas  Gore 
to  be  begotten  in  tail  male,  with  a  remainder  to  Edward.  Gore^ 
lecond  foa  of  the  teftator,  for  his  life,  tic. 

And  here  it  feems  to  me,  that  the  devife  over  cannot,  by 
way  of  executory  devife,  (as  the  other  fide  would  have  it 
operate)  pafs,  or  veft  any  legal  or  transferable  eftate  in  this 
firff  fon,  until  the  determination  of  the  500  years  term. 

As  to  this*  the  nature  of  an, executory  devife  is  to  be  con** 
fidered. 

Now  every  executory  devife  is  to  be  confidered  as  an 
original  devife,  not  depending  upon  any  precedent  eftate  given 
by  the  will,  but  is  an  eftate  which  is  to  arife  aad  fpring  up  in 
poiTeffion  at  the  time  appoi{Hed  for  that  purpofe,  and  then, 
and  not  till  then,  to  take  effe£l  as  a  legal  and  alienable  eftate. 

In  the  mean  while,  the  devife  is  rightly  and  properly  called 
an  executory  devife. 

Perhaps  a  term  fo  long  as  frve  hundred  years  may  look  a 
little  (hocking;  and  in  {a)  antient  times  thefe  long  terms 
were  not  ufual ;  terms  fo/  years,  tho'  never  fo  long,  were 
formerly  but  little  regarded  in  law,  as  they  were  at  the  mercy 
of  the  remainder-man,  or  revcrfioner  to  deflroy  them  5  for 
'thefe  termors  could  not  falfify,«tn  cafe  of  «  .feigned  Kcovery 

fuffercd 


Gore  «'• 
Gout. 
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(*)  Vide  0I.  I. 
57+.  Wind 
veriut  Albone. 
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GonB  «•      fttffcfed  by  the  remainder-man  or  reverlioner,  until  this  was 
Goat,        remedied  by  ftat.  13  H.  8.  cap.  15. 

In  the  prefent  cafe,  inftead  of  this  long  term  of  five  hun-f 
dred  years,  I  would  put  the  cafe  of  a  term  of  five  years  only, 
for  the  alteration  of  the  term  can  make  no  alteration  of  the 
law,  as  to  this  point  of  the  eftate's  vetting. 

Suppofe  then  the  teftator,  in  the  principal  cafe,  had  devifed 
the  premifles  to  A.  for  five  years,  and  after  the  determination 
of  that  term,  to  the  firft  fon  of  Tb^mat  G^rt  to  be  begotten  in 
tail  male. 

And  fuppofe  that  after  the  death  of  the  teftator,  and  within 
this  term  of  five  years,  Thomas  Gen  had  had  a  fon  born,  yet  I 
take  it  that,  until  the  five  years  had  determined,  no  legal  or 
alienable  eftate  had  vefted  in  this  firft  fon  of  Thomas  Gore. 

If  any  legal  eftate  would  have  vefted  in  fuch  firft  fon,  Vc. 
upon  his  birth,  it  muft  have  vefted  in  him  as  a  remainder, 
that  is,  the  truftees  muft  have  been  poflefled  of  the  term  for 
five  hundred  years,  (or  for  five  years,  as  I  would  now  call  it,) 
remainder  to  the  firft  fon  of  Thomas  Gore  (being  born)  in  tail 
male. 

But,  with  fubmiilion,  that  eftate  which  at  the  firft,  at  the 
making  of  this  will,  and  at  the  death  of  the  teftator,  was  an 
executory  devife,  can  never  afterwards  be  turned  into,  or  be- 
come a  remainder,  nor  can  it  be  claimed  as  a  remainder,  but 
muft  continue  an  executory  devife,  until  it  takes  effedt  in 
pofleffion. 

[  41  ]  This  point  would  appear  in  a  clearer  light,  if  I  might  fup- 

pofe, that  at  the  time  of  the  teftator's  making  his  will,  this 
Thomas  Gore  had  had  a  fon  bom. 

In  regard  that  then,  by  the  devife  of  the  premifles  in 
queftion  to  the  truftees  for  500  years,  and  from  and  after  the 
determination  of  that  eftate,  to  the  firft  fon  of  Thomas  Gore^ 
l^c.  this  had  been  a  common  plain  vefted  remainder  in  fuch 
firft  fon  of  Thomas^  tic. 

But  it  happening,  in  the  prefent  cafe,  that  Tltomas  Gore 
had  no  fon  born  at  the  making  of  the  wilt,  nor  at  the  death 
of  the  teftator,  and  the  precedent  eftate  being  only  a  term  for 
years,  ^nd  confequently  unable  to  fupport  a  contingent  re- 

aoiatoder. 
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miinder,  and  therefore  this  being  void  as  a  remainder,  for      Cori  ^ 
this  reafon,  fay  they  on  the  other  fide,  we  do  not  claim  the  ^^'* 

premifles  by  way  of  remainder,  for  as  fuch  it  would  be  void^ 
but  our  title  is  by  way  of  executory  devife. 

The  confequence  of  which  muft  be,  that  they  will  be 
obliged  to  abide  by  this  as  an  executory  devife,  and  it  can 
never  afterwards  operate  as  a  remainder. 

Whereas,  if  the  eftate  in  the  premifles  were  to  veft  in  the 
firft  fon  of  Thomas  Gon  upon  his  birth,  as  a  legal  eftate,  it 
muft  be  in  him  as  a  remainder  expedant  upon  the  term  for 
500  years  in  the  truftees. 

But  tho*  I  do  infift,  that  no  legal  eftate  can  veft  in  the  firft 
Ton  of  Thomas  Gon  upon  his  birth,  until  the  determination  of 
the  precedent  term,  either  by  way  of  remainder,  or  otherwife, 
yet  if  this  precedent  term  were  but  for  five  years  inftead  of 
five  hundred,  or  for  any  term  ilpt  too  long  for  an  executory 
devife  to  wait  and  expeA,  I  might  admit,  that  if  the  teftator 
in  the  prefent  cafe  had  devifed  the  premifles  to  truftees  for  r  m^  X 
five  years,  or  for  thirty  years,  and  afterwards  to  the  firft  fon 
of  the  body  of  Thomas  Gore  to  be  begotten,  and  Thomas  Gort 
had  had  a  fon  born  within  the  term  of  thirty  years,  that  a  fort 
of  right  or  poffibility  might  have  vefted  in  fuch  fon  upon  his 
birth,  and  fuch  a  poiEbility  as  would  have  defcended  to  the 
heirs  male  of  his  body,  tho'  fuch  fon  had  died  before  the  de- 
termination of  the  term,  and  yet  this  would  be  no  legal 
eftate. 

Bat  this  is  no  new  notion,  being  exafUy  agreeable  with 
another  cafe  fettled  and  adjudged  of  an  executory  devife  too, 
and  that  is,  where  a  man  poflefied  of  a  term  for  looo  years 
devifi:sto  J.  for  life,  remainder  to  B.  his  executors  and  ad- 
miniftrators  during  the  refidue  of  the  term,  and  dies. 

Here  J.  the  firft  devifee  has,  during  his  life,  the  whole  in* 
tcreft  in  the  term,  and  B.  the  devifee  over,  notwithftanding 
die  manifeft  impoffibility  that  A.  ftiould  outlive  thefe  jooo 
years,  has,  in  notion  of  law,  but  a  poilibility;  wherefore, 
the'  it  was  for  fometime  held,  that  fuch  intereft  would  not  fo 
much  as  go  to  executors,  {Moore  831.  Price  verfus  Almory^) 
vbich  difficulty  is  now  got  over,  and  the  law  altered  in  that 
Vol.  IL  D  poin^ 
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Go»K  V.       point,  yet  it  is  ftill  held  and  rcfolvcd,  that  B.  the  devifee  over 

of  the  term,  has  no  (a)  legal  intereft  therein,  and  that  he  has 

IfVwiVverfu'i^    *^"^  *  poflibility,  which  he  can  neither  affign,  grant  over,  or 

Aibone,  YOU  I.    devlfc,     So  IS  A  Co.  66.  *.  Ftthvood'%  cafe,   lo  Co.  47.   *. 

ubi  fupra*  ' 

Lamp£t*s  cafe,  i  Sid.  187.  G^^/verfus  Bellamy. 

From  hence  it  is  manifieft,  that  one  may  have  an  intereft  or 
poilibility,  and  yet  no  legal  eftate ;  and  in  cafe  the  precedent 
term  in  the  prefent  cafe  were  but  for  five,  or  thirty  years,  with 
L  43  J  remainder  to  the  firft  fon  of  Thomas  Gore^  fuch  firft  fon,  if 
born  within  the  five,  or  within  the  thirty  years,  might,  on  his 
birth,  have  an  intereft  or  poffibility,  but  no  legal  eftate,  until 
the  determination  of  the  precedent  term. 

But  in  the  principal  cafe,  the  .precedent  term  being  for  fo 
long  a  time  as  500  years,  this  is  too  long  for  an  executory 
devife  to  wait,  and  therefore  void,  by  reafon  of  the  remotenefs 
of  its  commencement. 

Befides,  as  in  the  prefent  cafe  I  have  faid,  that  every  exe- 
cutory devife  is  an  original  devife,  and  independent  upon  any 
precedent  term,  it  feems  the  fame,  as  if  the  precedent  term 
were  out  of  the  cafe,  in  every  refpcft,  except  to  denote  and 
afcertain  the  future  time  when  the  executory  devife  is  to 
take  effedl. 

And  therefore  I  would  mention  fome  cafes  in  the  books  of 
executory  devifes  without  any  term  limited  before  them,  or 
any  contingency  attending  them. 

In  I  Lut.  798.  Oark  verfus  Smithy  this  cafe  is  mentioned 
by  the  court,  and  admitted  to  be  law:  A,  feifed  of  land  in 
fee,  devifes  to  fi.  in  fee,  to  commence  and  take  cfFedt  fix 
months  after  the  teftator's  death,  this  is  plainly  a  good  exe- 
cutory devife,  and  will  take  efFeA  at  the  end  of  Ax  months 
after  the  teftator's  death. 

But  it  is  exprefsly  held  there,  that  during  thofc  fix  months, 
the  eftate  defcends,  and  continues  in  the  heir  at  law  of  the 
teftator.. 

Confequently  it  does  not  veft  in  the  devifee  during  the  fix 

r         -|       months  j  for  one  and  the  fame  eftate  cannot  be  at  the   fame 

time  intir  -^y  in  two  different  perfons,  {viz.)  in  the  heir,  and 

in  the  devifee,  and  as  the  freehold  amd  inheritance  is  in  the 

heir. 
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hctr,  and  out  of  the  deviree,  fo  the  dcvifec,  for  thcfc  fix       ^,^*^  '*'• 
months,  cannot  alien,  or  aflign  over  fuch  eftate.  ^^** 

And  as  fix  months  was  the  time  mentioned  in  that  cafe,  the 
law  will  be  the  fame,  were  the  devile  to  taice  cSc£\  fix  years 
after  the  teftator's  death  ;  for  during  that  time,  no  legal  eftate 
being  vefted  in  the  devifee,  the  ownerfliip  of  the  eftate  would 
be  wholly  locked  up. 

Of  the  fame  nature  with  this,  is  another  cafe  folemnly  ad- 
judged upon  a  fpeciat  vcrdidt,  in  Cro.  Eliz.  878.  Payh  cafe: 
one  fcifed  in  fee  devifed  lands  to  J,  S,  for  five  years  from 
ACcbaebnas  then  next,  remainder  to  the  then  plaintifF  in  fee, 
and  the  queftion  was,  whether  this  was  a  good  devife  of  the 
remainder  in  fee  to  the  plaintiff'? 

Oij.  It  was  not  a  good  devife  of  fuch  remainder,  becaufe  the 
lame  could  not  veft  in  the  devifee  upon  the  death  of  the  tefta- 
tor;  and  it  being  a  remainder  in  fee,  expe^nt  upon  a  Icafe 
for  years,  the  freehold  would  be  in  abeyance,  which  the  law 
would  not  fuffer ;  and  that  the  freehold  or  remainder  in  fee 
would  not  veft  before  Michaelmas  then  next  after  the  teftator's 
death,  becaufe  the  particular  eftate  devifed  for  five  years  was 
not  to  begin  or  take  eiFeft  until  that  time. 

But  adjudged,  that  this  was  a  good  devife  of  the  remainder 
in  fee ;  for  tho'  it  was  admitted,  thiait  a  freehold  could  not  ex- 
pe^  or  be  in  abeyance,  yet  in  that  cafe,  the  freehold  and 
fee-fimple  defcended,  and  vefted  in  the  heir  at  law  till  Michael^ 
mss^  and  fo  was  not  in  abeyance,  and  this  made  the  devife  of  [  45  ] 
the  fee-fimple  after  Michaelmas  good. 

Now  both  thefe  cafes  manifeftly  ftiew,  that  in  fuch  executory 
devjfes,  the  legal  eftate  defcends  to  the  heir  at  law,  till  the 
time  appointed  comes  for  the  executory  devife  to  take  cfFcft 
in  poflefEon,  and  that,  in  the  mean  time,  there  is  no  legal 
eftate  in  the  devifee ;  the  plain  confequence  of  which  is,  that 
he  cannot  grant  over  any  legal  eftate,  but  that,  during  that 
time,  the  ownerihip  of  the  eftate  is  locked  up,  and  become 
unalienable. 

Then  the  queftion  comes  to  be,  how  long  the  law  will 
lUow  that  the   ownerihip  of  aa  r.ftatc  (hall  be  tht^s  in ti rely 

D  %  locked 
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Oom  <f.      locked  up,  or  for  how  long  time  an  executory  devifi;  ymXi  be 
Gofti.        permitted  to  wait  and  exped  I 

And  this  queftion  feems  in  a  great  meafure  to  have  been  de« 
termined  in  the  cafe  of  Scattirg§^  and  Edgij  SaU*  229.  where 
it  is  faid  by  the  court,  that  twenty,  nay  thirty  years  have 
been  allowed  a  reafonable  time  for  the  commencement  of  an 
executory  devife,  which  feems  to  imply,  that  no  more  than 
thirty  years  would  be  allowed. 

But  can  it  ever  be  maintained,  that  a  devife  of  lands  to  J. 
S.  and  his  heirs,  to  commence  and  take  eiFed  500  years  after 
the  death  of  the  teftator,  would  be  allowed  I  or,  to  bring  it 
nearer  to  the  principal  cafe,  that  a  devife  to  the  firft  fon  of 
Thomas  Gori^  to  be  begotten  in  tail  male,  to  commence  and 
take  tScSt  500  years  after  the  death  of  the  teftator,  would  be 
good? 

Surely,  if  a  devife  to  a  man  in  efflt  in  fee,  to  take  efied  and 

[  46  ]        commence  500  years  after  the  death  of  the  teftator,  be  void, 

a  devife  in  fee,  or  in  tail  to  the  firft  fon  of  TI?omas  G§re  then 

not  born,  to  commence  500  years  after  the  teftator's  death, 

muft  be  at  leafl  equally  void. 

And  yet,  in  effed,  this  is  the  prefent  cafe,  with  this  dif- 
ference only,  that  in  the  principal  cafe,  the  firft  fon  of  72«« 
m4ts  G§n  (if  tiie  devife  to  him  \rere  good)  would  have  his 
chance  of  coming  to  his  eftate  foooer,  in  cafe  the  tnifiees  for 
the  precedent  term  of  500  years  fliould  ever  forfeit  their 
term  )  whereas  in  the  cafe  I  laft  put,  the  executory  devife  mult 
wait  until  the  500  years  term  fliaU  lave  ended  by  effluxion  of 
time* 

Though  certainly  thefe  very  unlikely  and  improbable  tc^ 
Clients  for  the  fhortning  of  a  term  of  500  years»  will  never 
be  fo  far  regarded,  as  to  make  good  fuch  remote  executory 
devifes  to  commence  500  years  after  the  death  of  the  teftator, 
upon  a  fuppofitiont  that  fuch  foreign  contingencies  might 
happen ;  and  diat  during  all  the  whole  term  of  500  years, 
the  owneHhip  of  the  eftate  is  to  be  unalienabk,  until  diai 
fore4$n  contingency  of  the  termors  fodeiting  their  term  does 


To 
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To  bring  the  cire  ftill  nearer,  if  Che  law  be,  as  I  humbly      Goai  v, 
infift  it  is,  that  every  executory  devife  is  to  be  taken  as  an        Goai. 
original  devife,  intirely  independent  on  any  precedent  term  or 
eftaie  gtvetr  by  the  v^ill : 

Then  the  cafe  will  be  the  Tame,  as  if  the  precedent  term  of 
500  years  given  by  the  will  to  the  truftecs,  had  been  of  other 
lands  ;  wherefore  I  would  beg  leave,  upon  that  fuppoCtlon, 
to  put  the  cafe  thus:  (tnz.)  that  the  teftator,  in  the  principal 
cafe,  had  been  feifed  in  fee  of  the  two  manors  of  Dale  and 
Salif  and  had  devifed  his  manor  of  Dale  to  truftees  for  500  [  47  ] 
years,  and  by  the  feme  will  had  devifed  his  manor  of  Sale  to 
the  firft  fon  of  Thomas  Gere  to  be  begotten  in  uil  male,  to 
commence  and  take  eflFed,  from  and  after  the  determination 
of  the  500  yearS)  which  the  teftator  bad  before  devifed  to  the 
truftees  in  die  manor  of  Dale* 

In  diis  laft  cafe,  the  firft  fon  of  Themas  Gor^  and  devifee  of 
the  manor  of  Sale^  would  have  the  benefit  of  the  contingency 
of  the  truftees  forfeiting  the  500  years  term  ;  but  furely  the 
devife  in  this  cafe  to  the  firft  fon  of  Thomas  Gore  in  uil,  though  , 
with  the  benefit  of  the  chance  of  tbe  truftees  forfeiting  their 
term,  would  be  void  never tbelefs,  as  having  too  remote  a 
commencement. 

So  that  (as  I  apprehend)  in  the  principal  cafe,  no  legal  or 
alienable  eftate  vefting  in  the  firft  fon  oTThomas  G^r^  until  the 
determination  of  the  500  years  term,  and  during  the  con« 
tinuance  of  fucb  whole  term  the  eftate  of  the  premifles,  and 
tbe  ownerfliip  thereof,  being  intirely  locked  up,  this  is  a 
plain  perpetuity,  and  a  void  executory  devife  to  the  firft  fon  , 
of  Thomas  Gore* 

Befides,  there  is  another  reafon,  why  this  devife  cannot 
take  effed  as  an  executory  devife ;  and  that  is,  that  in  this 
cafe  the  freehold  of  the  premifles 'cannot  defcend  to  the  heir 
at  law  of  the  teftator,  there  to  watt  until  the  executory  devife 
takes  effeft.  The  only  reafon,  and  only  foundation  of  rea- 
fon, that  can  be  given  for  the  maintaining  of  thefe  executory 
devifes  of  a  freehold  or  inheritance,  where  there  is  no  dif* 
pofition  by  the  will  of  the  freehold,  in  the  mean  time,  aad 
antii  the  executory  devife  ftiall  take  effe<£t,  is,  chat  the  free^ 
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Gore  ^       bold  and'fee-fimple  of  the  premifles  are  *  in  the  mean  time  tp 

^^***         defccnd  to  the  heir  at  law  of  the  tcftator. 

And  this  is  the  anfwer,  the  only  anfwer  made  to  the  ob- 
je£hton  againft  executory  devifes,  and  which  otherwife  would 
be  a  fatal  one ;  for  otherwife,  and  were  It  not  for  this  answer, 
'  where  the  devife  is  to  one  for  years,  with  remainder  to  an 
unborn  perfon  in  tall  or  in  fee,  there  the  freehold  of  theprc- 
inifles  would  be  in  abeyance,  which  the  law  will  not  permit. 

But  in  the  principal  cafe,  the  freehold  of  the  premifles 
cannot  defcend  to  the  heir  at  law  of  the  teftator,  becaufe 
it  is  devifed  away  from  fuch  heir  at  law,  to  the  teftator's 
fecond  fon,  Edward  Gore. 

And,  the  freehold  of  the  premiiTes  being  a£lually  vefted  and 
fixed  in  the  faid  Edward  Gore,  it  cannot  be  dcvefted  and 
fetched  back  again  out  of  him,  and  carried  to  the  firft  fon  of 
Thomas  Gore^  when  born  :  and  therefore, 

III  this  cafe  the  executory  devife  to  the  firft  fon  of  Thomat 
Gorey  to  be  begotten,  is  void. 

Nowi  as  to  this  point,  I  would  not  fuppofe  the  devife,  in 
this  cafe,  by  the  teftator  to  the  truftecs,  to  be  for  fo  long-^ 
term  as  500  years,  but  I  will  take  it  to  be  for  fome  ihorter 
term,  after  which  an  executory  devife  may  commence ;  as 
for  inftance,  a  term  for  five  years  only. 

And  then  the  cafe  would  be  thus  :  the  teftator  devifes  the 
premKTes  in  queftion  to  truftees  for  five  years,  and  from  and 
after  the  determination  of  that  term,  to  the  firft  and  other 
fons  of  Thomas  Gore^  to  be  begotten  in  tail  male,  fucceffively, 
C  49  J  remainder  to  Edward  Gore  the  tcftator's  fecond  fon  for  his  life, 
and  fo  to  his  firft  fon,  l^c,  with  remainder  to  feveral  other 
perfons  for  their  lives,  and  to  their  fons  in  tail,  with  remain- 
der to  the  right  heirs  of  the  teftator. 

Now  when  the  teftator  has  devifed  the  premifles  in  queftion 
to  truftees  for  a  term  of  years,  and  from  and  after  the  de- 
termination thereof,  to  the  firft,  fiff.  fon  of  Thomas  Gore^ 
to  be  begotten  in  tail  male : 

As  an  eftate-tail  is  as  much  a  particular  eftate  (fince  the 
ftatute  de  donis)  as  an  eftate  for  life  is,  I  take  it,  that  the 
teftator  has  in  fuch  cafe  a  power  to  devife  or  difpofe  of  by 
his  will,  the  remainder  in  fee  expe^nt  upon  this  executory 
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devife  in  tail,  in  the  Tame  manner,  as  if  the  executory  de-     Gona  v. 
vife  to  the  firft  fon  Tbcmas  Gorcj  is^c.  had  btcn  for  his  lift       ^oKh. 
only  ;  and  in  this  cafe,  the  teftator  having  by  his  wjH  devifed 
9?er   the   remainder  expcdlant   upon   this   executory  devife 
in  tail,  unto  Edward  Gore  the  teftator's  fecond  fon,  for  his 
life,  with   feveral   remainders  over,   this  not  only  prevents 
the  cftate  from  defcending  to  the  heir  at  law,  in  aid  of  fhe  ^ 
executory  devife,  but  it  (eems  pretty  clear,  that  the  remain* 
der  over  devifed  to  Edward  Gore  for  his  life,  is  a  vcfted  re- 
mainder, and  a  fixed  eftate  of  freehold   in   him,   which  by 
virtue  of  the  will  he  takes  by  purchafe  ;  and,  if  fo,  then  this 
remainder  and  freehold  being  once  vefted  in  Edward  Gore 
the  teftator's  fecond  fon,  cannot  be  devefted,  or  fetched  back, 
or  give  way,  on  the  birth  of  the  firft  fon  of  Thomas  Gore. 

I  look   upon  this   cafe  to  be   the  fame,  as  if  the  devife 
had  been  to  the  truftees  for  a  term  of  years,  and  from  and 
after  the  determination  thereof,  to  the  firft   fon  of  Thomas 
Gorey  to  be  begotten,  in  tail  male,  with  remainder  to  Edward       [50] 
Gore^  the  teftacor's  fecond  fon,  infeey  inftead  of  for  life  only. 

In  which  cafe  no  eftate  whatfoever  could  dcfcend  to  the 
teftator's  heir  at  law,  in  aid  of,  and  to  make  way  for,  the 
executory  devife  to  the  firft  fon  of  77/omas  Gore^  at  the  time 
he  (hould  be  intitled  to  the  fame. 

And  I  do  not  fee  any  difference,  as  to  this  point,  whether 
the  fee-fimple,  or  only  the  freehold,  is  devifed  away  from  the 
heir  at  law ;  for  in  either  cafe,  the  executory  devife  to  the 
firft   fon  of  Thomas  Gore  to  be  begotten  will  fail. 

I  would  own,  if  the  teftator  had  devifed  the  premifles  to  the 
truftees  for  five  years,  and  from  and  after  the  determination 
of  that  eftate,  to  the  firft  fon  of  Themas  Gore  to  be  begotten, 
in  fee-fimple,  inftead  of  an  eftate-tail,  here  no  remainder  could 
have  been  limited  over,  and  the  fee-fimple  would  have  de- 
fcended  to  the  heir  at  law  of  the  teftator,  in  aid  of  the  execu- 
tory devife,  and  to  give  way  to  it,  when  at  the  time  appointed, 
it  fhould  take  efi^eiSt. 

So  if  the  devife  had  been  to  the  truftees  for  the  term  of  five 
years,  and  from  and  after  the  determination  thereof,  tq  the 
firft  fon  fAThomai  Gore  to  be  begotten  in  tail  male,  without 
devifing  any  remainder  over  ;  here  alfo  the  fee-fimple  won] J 
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Gout  v.       have  defcended  to  the  heir  at  law  of  the  teftator,  in  lud  of 
Gore.         the  executory  devife,  when  it  (hould  take  effed. 

So  if  the  devife  over  had  been  to  the  right  heirs  of  the  tef- 
tator,  which   would  be  a  void  devife,  becaufe  the  heir,   in 
fuch  cafe,  would  be  in  by  defcent. 
[  51  ]  But  it  is  quite  otherwife  where,  after  this  executory  devife 

in  tail,  the  remainder  for  life  is  devifed  over  to  one  in  tjft^  and 
capable  of  uking,  as  here  it  is  to  Edward  Gore  the  teftator's 
fecond  fon,  in  regard  the  freehold  being  thereupon  once 
veiled  in  him,  cannot  be  fetched  back  againy  or  give  way  to 
the  after-born  fon  of  Thomas  Gore* 

This  is  the  known  difference,  as  to  this  point,  betwixt  an 
eftate  vefted  by  purchafe,  and  an  eftate  vefted  by  defcent :  at 
if  lands  were  granted  to  A*  for  life,  the  remainder  to  the  right 
heirs  of  B.  and  B.  has  iflue  a  daughter,  and  dies  leaving  his 
wife  enfuni  with  a  fon  who  is  afterwards  born,  the  daughter 
claiming  by  purchafe  (hall  retain  the  lan^s  againft  the  poft- 
bumous  fon. 

But  if  thefe  lands  had  been  granted  to  B.  and  his  heirs, 
and  B.  had  died  leaving  a  daughter,  and  his  wife  enfunt  with 
a  fon  who  is  afterwards  born,  her  title  being  by  defcent,  (hall 
give  way  to  that  of  the  fon.  i  Co.  95.  Shelly's  cafe,  3  Co. 
61.  i.  Lincoln's  college  cafe. 

So  in  the  prefent  cafe,  where  the  reverfion  in  fee  defcends 
to  the  heir  at  law,  it  fhall  give  way  to  the  executory  devife, 
whenever  the  fon  of  Thomas  Gore  fhall  become  intitled  j  but 
on  the  other  hand,  where  the  remainder,  after  this  executory 
devife  to  the  firA  fon  of  Thomas  Gore  in  tail^  is  devifed  over, 
and  vefted  as  by  purchafe,  fuch  remainder  cannot  be  fetched 
back,  nor  will  it  give  way  to  an  executory  devife  on  a  fubfe- 
quent  birth. 

Nor  do  I  know  any  precedent  or  cafe  adjudged,  where 

[  ^2  ]       there  is  a  devife  for  years,  and  afterwards  an  executory  devife 

in  tail  or  for  life,  and  after  that  a  remainder  over  for  life,  or 

in  fee,  to  a  perfon  in  ejfe^  where  fuch  an  executory  devife  is 

allowed  good. 

In  the  cafe  of  Scatiergood  vcrfus  Edge  (Sali,  ubi  fupra)  the 
devife  is  to  one  for  eleven  years,  and  afterwards  an  executory 

devife 
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^vife  in  taii,  (as  was  encleavoured  to  be  made  out)  but  the      Goai  v* 
teaaainder  was  there  to  the  right  heirs  of  the  teftator,  fo  that       Gdas. 
the  reverlion  in  fee  defcended  to  the  heir  at  law,  in  aid  of,  and 
to  give  way  to  the  executory  devife :  whereas. 

Here  theremailider  is  devired  from  the  heir  at  law,  and 
given  to  Edward  Gan  the  teftator's  fecond  fon ;  and  if  no 
cafe  has  gone  fo  far,  the  court  will  not  (I  prefume)  carry  this 
cife  further  than  any  former  cafe  of  the  lilce  nature,  in  &vour 
(tt  has  been  faid)  of  fo  inconvenient  an  eftate* 

But  furdier,  there  is,  in  the  principal  cafe,  another  reafoa 
why  there  (bould  not  be  any  conftrudion  made  for  the  de- 
fending of  the  freehold  of  the  premifies  to  the  heir  at  law, 
diere  to  wait  until  the  executory  devife  to  the  firft  fon  of 
Tbmas  G$ri  (ball  take  effedi,  [viz.)  becaufe  if  the  freehold  of 
die  premifies,  upon  the  teftator's  death,  ihall  be  conftrued  to 
d^cend  to  bis  heir  at  law  (who  is  the  teftator's  eldeft  fon 
n§m0s  Gori^) 

This  will  merg^  and  deftroy  the  rent-charge  of  50  /•  per 
amurn^  devifed  to  this  eldeft  fon  by  the  fame  will,  and  out  of 
the  £ime  lands. 

And  as  to  this  the  cafe  in  Ihort  is,  the  teftator  devi&s  his 
lands  to  truftees  for  500  years,  in  truft  to  pay  50  /•  per  annum 
to  bis  eldeft  fon  Thomas  Gon  for  his  life,  but  with  an  exprefs 
power  to  his  faid  eldeft  fon,  to  diftrain  upon  part  of  the  pre- 
mifies for  this  50  /.  pit  annum  rent-charge,  and  after  the  deter- 
mination of  the  ^00  years  term,  then  to  the  firft  fon  of 
Tb§mas  Gore  to  be  begotten  in  tail  male. 

Now  it  cannot  be  faid,  that  this  rent-charge  of  50  /.  per 
mmum  to  Tbemas  Gere^  is  only  a  truft  on  the  500  years  term, 
becaufe,  as  there  is  an  exprefs  power  given  by  the  will  to 
Tlmmas  Gen  to  diftrain  upon  the  premi/Tes  for  this  50  /•  per 
Mtmum^  thefe  words  alone  make  it  a  rent-charge  to  him  liTuing 
out  of  the  lands;  fo  in  Lit.  (ftH.  218.)  it  is  faid,  that 
granting  a  power  to  one  to  diftrain  on  land  for  any  annual 
fum,  creates  a  rent-charge. 

Then  the  teliator*s  eldeft  fon  Thomas  Gore  having  a  legal 
title  to  this  rent-charge  of  50/.  perannum^  if  the  freehold  of  the 
iame  land  out  of  which  the  rent-charge  iiTues,  be  conftrued 
to  defcend  to  him,  this  will  merge,  and  deftroy  the  rent- 
charge 
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Gore  v.  charg«  created  by  the  fame  will;  for  it  is  wholly  inconfifient, 
for  the  ume  perfon  to  have  the  i^nd  itfelf^  and  the  rent  ifiti- 
ing  out  of  the  land  ;  and  I  take  it,  that  the  legal  eftate  of  the 
land  being  devifed  to  truftees  for  years  only»  will  not  prevent 
the  merger  of  the  rent,  but  as  the  freehold  of  the  land  is  in 
him  that  cUiois  the  rent,  the  latter  mud  be  extin^ :  as  if  the 
cafe  were^  that  J.  has  a  rent  of  20  /•  per  annum  ifluing  out  of 
land,  and  the  Qwner  of  the  land  were  to  devife  the  land  to 
y.  S.  for  years*  remainder  to  J.  (that  had  the  rent)  for  life, 
if  A.  agrees  to  and  accepts  this  devife,  the  rent  is  gone,  for 
the  freehold  of  the  rent  is  merged,  fo  that  J.  cannot  have  an 
eftate  for  life  in  the  rent;  and  other  eftate  he  cannot  have 
therein,  in  regard  no  other  eftate  wa^  granted  him,  and  he 
cannot  have  an  eftate  without  a  donor  or  grantor,  and  fo  the 
rent  is  gone. 

[  54  ]  Wherefore  this  conftni«aion  of  the  freehold  of  the  premiflcs 

defcending  to  the  teftator's  eldcft  fon  and  heir,  and  thereby 
merging'  the  rent-charge  of  50  /.  per  annum  given  by  the  (ame 
will,  (hould  be  avoided,  without  an  abfolute  necefOty  for  it; 
and  here  is  no  neceflity  for  it,  forafmuch  as  the  land  may  very 
properly  and  rc-fonably  be  conftrucd  to  go  over  to  the  tefta* 
tor's  fecond  fon  the  next  remainder-man,  a  perfon  in  rff?y  and 
capable  of  taking. 

So  that,  in  the  prefcnt  cafe,  there  fecms  to  be  no  foundation 
to  fuppoic  the  freehold  of  the  premiircs  in  qucftion  to  defcend 
to  the  teftator's  heir  at  law,  there  to  wait,  till  the  executory 
devife  ihall  uke  effcA. 

And  without  fuch  dcfcent,  there  is  as  littip  foundation  to 
naaintain  this  devife  over  to  the  tiril  fon  of  Tlcmas  dre  to  be 
begotten  in  tail  male,  to  be  good  as  an  executory  devife. 

I  ihtU  infift  only  on  one  ether  rrafon,  whv  this  devife  over 
of  the  premifles  to  the  firft  fon  of  T>:«:^y  Grr  to  be  begotten, 
cannot  opentc  15  an  executory  devj.e;  ar.i  that  15,  bcjaufe  it 
ii!  derifed  by  way  of  remainder. 

The  dc\:fe  is  to  truftees  for  5^0  Jtar?,  sr.i  frcni  z^r.i  ^frcr 
the  determination  of  that  c:^i:r,  thrn  ts'>  the  ufe  ct"  ir.':  nrfr, 
6f4\  f**a  of  7i#»u  G<p;r  to  be  bc^::cr.  ;;:  li.-  n::Ie  ijcccf- 
fir -5  J, 

This 
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This  is  a  plain  devife  cf  ^  fMiaintfer,  «  dcTiif  liy  Imj  of      Gorb  <v. 
rematiidcr  to  thc.firft  fon  cF  TAofltfliyOtfr^,  &V.  u    .  ^»»» 

Nbw'ihire  are  the  plaineft  differences  between  die  nature 
of  a  remainder,  and  that  of  ah  executory  devife. 

i/l^  There  cannot  be  a  remainder  without  a  particular 
fftate ;  but  there  may  be  an  txej;utQxy  devife  withput  any  par*    ' 
ticular  or  precedent  eftate. 

2(^^9  A  remainder  is  futycd  tp  be  difcontimied,  devefted  or 
difplaced  by  feoffment  or  nnc^  or  to  be  barred  by  a  recovery. 

But  an  executory  devife  cannot  be  barred  by  recovery,  nor 
dUcontinneds  nor  fo  much  as  dif^laced^  or  turned  to  a  right 
by  any  feoffment  or  fine ;  for  wherefpever  the  land  which  is 
fubjeAed  to  this  e^cecutory  devife  is  conveyed,  it  paffes  with 
diis  clog  chained  to  it ;  fo  that  it  is  very  reafonable  to  infift, 
diat  where  an  eftate  is  conveyed  ss,  or  by  wsy  of  a  ren^ainder, 
diere  it  ihal^  not  operate  as  an  executory  devife,  efpecially,  if 
there  be,  (as  in  this  cafe  there  waf}^.at  the  time  of  maldng 
the  will,  a  poffibility  that  it  might  vc&  as  a  remainder,  by  the 
birth  of  a  fon  in  the  life-time  of  the  tcftator,  and  after  the 
making  the  wjll. 

And  in  this  obje&ion  I  am  warranted;  tho'  not  by  any  re- 
solution, yet  by  an  opinion,  and  that  a  very  great  one  ;  it  is 
that  of  lord  chief  juftice  Upltj  and  the  reft  of  the  judges,  in  a 
cafe  which  has  been  cited,  but  I  think  this  part  of  it  not  taken 
notice  of ;  I  mean  the  cafe  of  Goodright  and  Cornijb^  reported 
(tho'  but  (Kortly)  in  i  Salk.  226.  The  cafe,  as  there  re- 
ported, is  thus; 

One  KnewUng^  feifed  in  fee  of  lands,  devifes  them  to  his 
ddeft  fon  Jihn  for  fifty  years,  if  he  fo  long  live,  and  then  [  56  ] 
follow  thefe  words,  ^^  and  as  for  my- inheritance  after  the 
'*  term,  I  do  devife  the  fame  to  the  heirs  male  of  the  body  of  my 
^  eldeft  fon  Jehn^  and  for  default  of  fuch  iflue,  to  my  youngeft 
^  fon  Richard*%  Refolved,  that  the  devife  of  the  remainder 
to  the  heirs  male  of  the  body  of  the  teftator's  cideft  fon  John 
was  void  as  a  remainder,  for  want  of  a  freehold  to  fup- 
port  it. 

And  the  lord  chief  juftice  Holu  together  with  the  reft  of 
the  judges,  likewife  held,  that  this  devife  to  the  heirs  male  of 

the 
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GoKi  !/•  die  body  of  t|ie  teftator's  eldeft  Ton  Jptw,  expedint  on  this 
GoRt.  j^rm  of  fifty  years,  could  not  operate  as  an  executory  devifej* 
and  one  of  the  reafons  given  for  it  was,  t  becaufe  it  was  de- 
viled as  a  remainder ;  indeed  another  reafon  added  to  it  was, 
becaufe  it  was  limited //rv/r^tf  dg  pra/enti;  fo  that  each  of 
them  was  held  for  a  reafon  wh)  the  devife  in  that  cafe  could 
not  operate  as  an  execufbry  one,  and  one  of  them  was,  be* 
caufe  it  was  devifed  by  way  of  remainder. 

Befides,  this  I  may  obferve  upon  the  cafe  as  reported  by 
SaU.  (and  which  in  hSt  were  the  words  of  the  mU  in  that 
cafe,) 

Tliat  the  words  there  infifted  upon,  to  make  an  executory 
devife  to  the  heirs  male  of  the  body  of  the  teftator's  fon  Jcbn^ 
are  much  more  proper,  and  much  more  adapted  for  an  exe- 
cutory devife,  than  the  words  of  the  will  in  the  principal 
cafe :  in  the  cafe  of  Goodright  and  Cornijb^  the  teftator  devifes 
hisiands  to  his  eldeft  (on  John  for  fifty  years,  if  he  fo  long 
live  i  dien  follow  theft  words,  *^  and  as  for  my  inheritance 
[  5y  ]  ^  after  the  faid  term,  I  do  devife  the  fame  to  the  heirs  male  of 
*'  my  eldeft  fon  y^bn :"  now  thefe  words  in  the  will  are  pro* 
per  words  to  introduce  a  new  original  executory  devife ;  and 
yet  it  was  refolved  that  they  ihould  not  operate  as  an- executory 
devife ;  and  one  of  the  reafons  given  was,  for  that  they  im* 
ported  a  devife  of  a  remainder :  whereas. 

In  the  principal  cafe,  where  the  devife  is  to  truftccs  for 
500  years,  and  from  and  after  the  determination  of  that 
eftate,  then  to  the  firft  fon  of  the  body  of  TI>omas  Gore  to  be 
begotten  in  tail  male,  furely  no  words  can  be  more  proper, 
MO  words  more  natural  to  exprefe  a  limitation  of  a  remainder, 
than  to  fay,  from  and  after  the  determination  of  the  precedent 
eftate  €ot  years. 

And  if  the  words  of  the  will,  in  the  cafe  of , Goodright  and 
Comifi^  (hall  be  looked  upon  fo  much  to  import  a  limitation 
t>f  a  remainder,  as  for  that  reafon  to  hinder  the  devife  from 
ever  operating  as  an  executory  devife, 

f  Sed  Vide  i  Salk.  Where  the  opinion  of  the  court,  as  to  thi5  pointy  is  laid 
dowR  widi  fome  uncenainty. 

The 
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The  w«rds  in  the  principal  cafe  much  more  plainly  import  Gorb  v. 
a  Itmitattoo  of  a  remainder^  and  therefore,  according  to  the  Gorc. 
opinion  in  Salk.  are  not  to  be  conftrued  to  operate  otherwife 
than  as  a  remainder*  For  which  reafon,  in  my  appreheniiony 
this  devife  over,  in  the  principal  cafe,  to  the  firft  fon  of 
ThnmMM  G^n  to  be  begotten  in  tail  male,  is  void,  and  cannot 
tike  tSkSt  as  an  executory  devife. 

I  {hall  only  add  one  thing  more,  and  that  is  touching  the  in- 
tention of  theteftator  in  this  cafe,  which  has  been  pretty  much 
ioiifted  upon  by  the  other  fide,  as  well  in  this  court,  as  in  the 
court  from  whence  the  cafe  comes. 

It  is  objeded,  that  the  intention  of  the  teftator  in  this  cafe, 
and  in  his  will  too,  is  in  favour  of  the  fons  of  his  eldeft  fon 
Th$mas  Gmre^  and  that  thefe  fons  of  the  teftator's  eldeft  fon 
ihould  have  preference  to  the  teftator's  younger  fons. 

And  perhaps  this  might  be  the  teftator's  intention  s  nay, 
fuppofing  it  was,  yet  every  man's  intention  in  a  will,  as  well 
as  in  a  deed,  muft  be  conformable  to  the  rules  of  law,  or  elfe  it 
is  to  be  reje&ed. 

If  the  teftator  (as  here  hefeems  to  have  done)  intended  to 
devife  his  eftate  in  fuch  a  manner,  as  that  the  freehold  thereof 
Ihould  be  in  abeyance  ^  this  intention  is  contrary  to  the  fet- 
tled rules  of  law,  and  muft  be  rejefied. 

If  the  teftator  intended  (as  here  he  feems  to  have  done)  to 
make  an  executory  devife,  which  is  not  to  take  tStSt  within 
that  compafs  of  time  which  the  law  prefcribes  for  that  purpofe ; 
this  is  contrary  to  law,  and  fuch  intention  muft  not  take  place. 
If  the  teftator  intended  (as  here  he  plainly  didj  that  the  free* 
hold,  vefted  in  a  remainder-man,  (the  teftator's  fecond  fon 
Edward  Gere)  ihould,  after  it  was  thus  vefted  and  fettled,  be 
devefted  and  fetched  back  again,  to  give  way  to  a  fubfequent 
birth  of  a  prior  remainder-man  s  this  intention  is  contrary  to 
the  eftabliftied  rules  of  law,  and  therefore  muft  not  prevail. 

I  would  fuppofe  the  fads  in  the  prefent  cafe  to  have  hap- 
pened thus:  as  the  devife  is  to  truftees  for  500  years,  and 
afterwards  to  the  firft,  tic.  fon  of  Thcmas  Gore  to  be  begotten 
in  tail  male,  fucceffively,  with  remainder  to  the  teftator's 
iecondibn  Edward  Gore  for  Yxi^  with  remainders  over  prout 
the  will; 

I  would 
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Gore  t^«  I  would  fuppofe,  for  argiunent  fake,  that  this  firft  Ton  of 

Goaii  Thomas  Gon  fliould  take,  and  that  he  had  entered  upon,  and 
enjoyed  the  eftate,  fubjed  to  the  500  years  term,  and  that 
afterwards  the  Arft  fon  of  Thomas  Gore  fhould  die  without 
iiTue,  and  without  leavings  any  brother  then  in  being,  fo  thai 
then  Edward  Gore  the  fecond  foa  of  the  teftator,  as  being  the 
next  remainder-man,  had  entered,  and  that  afterwards  Tb^m 
mas  Gore  the  teftitor's  eldeft  fon  had  had  another  (pofthu- 
mous)  fon: 

There  would  be  no  colour,  nor  would  it  be  contended  for^ 
if  this  were  the  fad,  that  this  fecond  fon  of  T7)omas  Gore^  b 
born  out  of  time  (as  I  may  (ay)  born  after  his  brother's  death 
without  ifTue,  and  after  the  freehold  is  gone  over  to  the  next  re- 
mainder-man, (hould,notwithftanding,be  intitled  to  this  eftate. 

And  yet,  in  that  cafe,  the  intention  of  the  teftator  is  as 
plain,  and  by  the  fame  words  is  exprefied  to  be,  as  much  in 
favour  of  the  fecond  fon  of  Thomas  Gore^  as  of  his  eldeft  fon, 
and  that  every  hnof  Thomas  Gore  (hould  take  in  his  turn,  in 
preference  to  the  younger  fons  of  the  teftator. 

But  ftill  this  intention  being  contrary  to  law,  is  not  to  be 
regarded. 

But  as  this  will  is  penned,  there  is  very  little  room  to  argue 
from  the  intention  of  the  teftator,  in  favour  of.  the  fons  of 
Thomas  Gore  the  teftator's  eldeft  fon  ;  becaufe  he,  that  argues 
for  the  intention  of  the  teftator  in  this  part  of  the  will,  muft 
argue  agamft  what  is  the  plain  intention  of  the  teftator  in 
another  part  of  the  will  \  h^  that  argues  to  make  this  a  good 
executory  devife,  in  favour  of  the  firft  fon  of  Thomas  Gore^ 
muft,  in  order  to  make  good  this  executory  devife,  endeavour 
to  prove,  that  the  premifles,  on  the  death  of  the  teftator,  di4 
defcend  to  his  heir  at  law,  (v/z.)  his  eldeft  fon  Thomas  Gore^ 
to  wait  there,  until  the  executory  devife  ftiould  take  place* 

But  notliing  call  be  more  againft  the  intention  of  the  tefta- 
tor than  thisr  would  be:  for  the  teftator  in  his  will  declares  his 
intention,  in  the  plaineft  manner^  and  in  the  moft  exprefs 
words,  to  be  that  his  eldeft  fon  and  heir  Thomas  Gore  ihall  only 
have  a  rent-charge  of  50  /.  a  year  out  of  his  lands. 
■  Nay,  not  only  fays  fo  by  his  will,  but  gives  his  reafons 
for  it,   viz.   that  his  eldeft  fon  Thomas   Gore  would  have 

Another 


C60] 
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motfief  eftate  upon  his  death,  of  400/.  per  annum  in  t^Sks:      Gorb  v., 
tlfo  for  that  the  teftator  had,  before  that  tim^,  Tuppiied  his  fool        Qoat. 
and  heir  with  divers  fuma  of  ihonejr. 

Now  when  the  teftator  has  cxprcfsly  faid  by  his  will,  that 
his  eldeft  fon  and  heir  (hall  have  no  part  of  his  lands : 

The  other  fide,  who  at  the  fame  time  muft  admit  they  argue 
fbr  th^  intention  of'  die  teftator,  muff  infift,  contrary  to  this 
intention,  that  the  freehold  and  fee-fimple  of  all  the  teftator's 
land  (hall  defcend  to  him  at  the  teftator's  death ;  and  while 
the  teftator  lays,  that  his  eldeft  fon  ihall  have  a  rent-charge 
of  50/.  /mriminff  out  of  his  eftate,  the  other  fide  vriio  are 
flill  maintaining  the  intention  of  the  teftator,  muft  fay,  that  t  ^'  J 
the  eldeft  fon  of  the  teftator  cannot  have  this  rent-charge  of 
50/.  pir  annum^  that  being  merged  by  the  defcentofthe 
land  upon  him.  All  which  ar^  inconfiftencies,  and  therefore 
doubtlefs,  whatever  was  the  intention  of  the  teftator  in  this 
cafe,  it  muft  be  rejeded,  not  only  as  repugnant  to  the  rules 
df  law,  but  indeed  as  inconfiftent  with  itfelf. 

As  to  the  other  queftion,  which  is  likewife  fent  to  your  lord- 
{hips  for  your  opinion,  [viz*)  in  whom  the  freehold  of  the  pre- 
miftes  vefted  upon  the  death  of  the  teftator  ? 

I  take  this  to  be  intirely  depending  upon  the  former  quef- 
tion ;  for  if  the  devife  over  of  the  premifles  expectant  upon  this 
term  of  500  years  to  the  firft,  t^c.  fon  of  Thomas  Gon  to  be 
begotten,  be  a  void  devife,  as  we  have  endeavoured  to  prove 
k  is,  then  it  neceffarily  follows,  that  the  next  remainder  fub- 
fequent  to  this  void  devife,  which  is  the  devife  to  the  teftator's 
fecond  fon  Edward  Gore^  muft  take  place,  and  confcquently 
die  freehold  of  the  premifles,  upon  the  teftator's  death,  muft 
dien  veft  in  the  teftator's  fecond  fon  Edward  Gon ;  this  is  fo 
plain  a  confequence,  that  I  fliall  give  your  lordfliips  no 
trouble  about  it. 

Upon  the  whole  matter;  if,  at  the  time  of  making  of  this 
will  now  in  queftion,  it  was  poffible  that  the  devife  over  to  the 
firft  fon  of  Thtmas  Son  to  be  begotten  in  tail  male,  might 
operate  and  take  effeA  as  a  remainder,  as  it  plainly  might,  ia 
cafe  the  firft  fon  of  Thomas  Gore  had  been  born  in  the  life- 
time of  the  teftator,  which  at  the  time-  of  making   this  will 

was  poffible :  .  .  t 

If 
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/ 

Gem  «•  If  die  rule  in  difcountenance  of  thcffe  executory  devifet  be, 

Co%M.  that  whenever  a  limitation  of  an  eftate  *  might  by  any  poffi« 
[*6a  j       bility  take  tffcA  as  a  contingent  remainder,  there  it  (hall  not 

operate  at  an  executory  devife.    As  I  take  this  to  be  the 

rule : 

If  there  be  no  difference  in  the  legal  acceptation  of  the 
words  iigotten  or  t0  be  bigMen^  as  I  take  it  to  be  fettled,  that 
there  is  not : 

If  this  executory  devife  cannot  take  tStSt  or  veft  as  a  legal 
and  alienable  eftate  upon  the  birth  of  m  fon  of  ThcTnas  Gon^ 
but  muft  wait  and  expeA  until  the  term  of  500  years  is  de- 
termined, as  I  conceive  it  muft : 

If  an  executory  devife  to  take  efiefi;  on  the  determination 
of  a  term  of  500  years  be  a  perpetuity,  and  therefore  a  void 
devife,  as  moft  plainly  it  is : 

If  the  rule  be,  that  an  executory  devife  of  a  freehold,  ex- 
pe&nt  on  a  leafe  for  years  only,  cannot  be  good,  unlefs  in 
cafes  where  the  freehold  may  defcend  to  the  heir  at  law  of  the 
tefbtor,  there  to  wait  until  the  executory  devife  takes  cffeiSt, 
as  I  humbly  apprehend  this  to  be  the  rule :  * 

If  in  the  prefent  cafe,  the  freehold  of  the  premifles  cannot 
defcend  to  the  heir  at  law  of  the  teftator,  the  fame  being  de« 
yifed  over  to  a  third  perfon  in  ejfe^  as  plainly  it  cannot : 

If  it  be  a  rule  in  law,  that  a  freehold  once  vefted  by  pur* 
chafe,  cannot  be  afterwards  devefted,  and  fetched  back  again, 
to  make  way,  and  give  place  on  the  birth  of  a  nearer  remain- 
der perfon,  as  furely  this  is  the  rule : 
£  6«  j  If  in  cafe  of  a  devife  over,  where  it  is  limited  by  way  of 

remainder,  it  (hall  not  operate  as  an  executory  devife,  which 
is  fo  held  in  the  cafe  I  have  cited : 

If  the  courts  both  of  law  and  equity  have  all  declared,  that 
they  would  not  advance  an  executory  devife  one  ftngle  ftep 
further  than  former  refoliitions  had  carryM  them : 

And  if  what  the  other  fide  now  labour  at,  would  be  to  ex- 
tend them  further  than  ever  yet  they  have  been  carried,  as  I 
prefume  it  would  be  : 

If  any  one  of  thefe  feveral  points  be  for  us,  and  we  fubmit 
whether  they  be  not  all  for  us : 

Then 
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Then  we  hope  that  your  lordfhips  opinion  will  be  alfo  for      Gorb  v. 
us,  ^°"- 

And  pray  your  judgment  accordingly  for  the  plaintiff. 

Whereupon  all  the  four  judges  of  the  king's  bench  that 
then  were,  {viz.)  PrM^  C.  J.  Powisj  Eyre^  and  Forte/cue 
AUmdj  juftices,  certified  their  opinions  under  their  hands, 
"  That  the  dcvife  to  the  eldeft  fon  of  Thomas  Gore  was  void  ; 
^  that  it  could  not  be  good  as  a  remainder,  for  want  of  a 
''  freehold  to  fupport  it ;  and  that  it  could  not  take  effedt  as 
**  an  executory  devifc,  becaufe  it  was  too  remote,  {viz.)  after 
"  500  years".  But  lord  Macclesfield  expreflcd  fome  diflatif- 
bdion  at  this  opinion  of  the  judges,  faying,  that  tho'  the  law 
might  befo,  yet  the  term  of  500  years  being  but  a  truft  terra, 
and  to  be  confidered  in  equity  as  a  fecurity  only  for  money, 
was  not  to  be  fo  far  regarded  (at  lead  in  equity)  as  to  make 
the  devife  over  void. 


After  which  the  eldeft  fon  Thomas  Gore  and  his  brother 
Edward  came  to  an  agreement,  which  was  confirmed  by  the 
court. 

Afterwards  Thomas  Gore  had  a  fon  and  died,  and  the  fon  of 
Thomas  Gon  bringing  this  matter  over  again  in  chancery, 
lord  chancellor  King  fent  it  a  fecond  time  to  the  court  of 
king's  bench,  where  lord  Hardwicke  C.  J.  Page^  Probyn  and 
Lee^  juftices,  certified  their  opinion  againft  the  opinion  of 
their  predeceflbrs,  {viz,)  **  That  this  was  a  good  executory 
**  devife,  and  not  too  remote ;  for  that  it  muft  in  all  events, 
**  one  way  or  other,  happen,  upon  the  death  of  Thomas  Gore^ 
'^whether  he  ihould  have  a  fon  or  not,  and  either  upon  the 
^  birth  of  the  fen,  or  upon  his  death  without  iffue  male,  the 
•♦  freehold  muft  veft". 

Lord  Raymond  alfo  was  of  this  laft  opinion. 

The  two  certificates  were  in  the  words  following  : 

We  have  heard  counfel  on  both 'fides  on  the  queftion  above- 
fpecified,  and  having  confidered  the  fame,  are  of  opinion, 
that  ^e  devife  of  the  manors  above-mentioned  to  the  firft  fon 
of  Thomas  Gefti  is  void,  becaufe  he  cannot  take  by  way  of  re- 
mainder, for  that  there  is  no  freehold  to  fupport  it;  nor 
Vol.  n.  E  can 


[64] 


Gore  v. 
Gore* 
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can  he  take  by  way  of  executory  devifc,  bccaufc  it  is  not  tt> 
take  place  within  that  compafs  of  time  which  the  law  allows  | 
and  we  are  alfo  of  opinion,  that  the  freehold  of  the  fame 
manors,  on  the  death  of  the  devifor,  veiled  in  Edward  the 
fccond  fon. 


■  177.2.  yohn  Fratt. 

Littleton  Pcwis. 

R.  Eyre. 

y.  Fortefcue  Aland% 

[  65  ]  Upon  hearing  counfel  on  both   fides,   and  confidcration  of 

this  cafe,  we  are  of  opinion,  that  the  devifc  of  the  manors 
of  Barroiu  and  Southley  to  the  firft  fon  of  Thomas  Gore  is  good 
by  way  of  executory  devife,  and  that  the  freehold  of  the  faid 
manors,  on  the  death  of  the.  devifor,  veftcd  in  his  heir  at  law^ 


y«3/7.  26.  1733. 


Hardwicie* 
F.  Page. 
E.  Probyn. 
IV.  Lee. 


Cafe  9.  Ayliffe  lerfus  Mr.  Jufiice  Tracy. 

9  ^^oJ-  3'    .  r  I  i  HE  plaintiff  courted  one  of  the  daughters  of  Sir  Thcmai 

19.  pl.  15.     '  A     Hajiiivoodj  2nd  treated   with  the  father  about  the  mar- 

Ai  ^'  M*ro  riagc;  the  father  confents  to  the  marriage,  and  writes  to  his 

father  to  hii  daughter,  intimating,  that  he  had  met  the  plaintiff  Mr.  AyliJ^y 

which  he'agfccs  and  had  agreed  to  give  him  as  a  portion  3000/.  which  the 

wol!  ortion  plaintiff  (he  faid)  fecmed  fully  to  affent  to,  and  that  they  were 

and  this  not  to  mect  the  ncxt  day,  when  the  affair  was  to   be  fully  con- 

xpan  who  a'tcr-  cluded  ;  and  fubfcribed  his  name  to  the  letter. 

wards  married 

the  daughter,  docs  not  take  the  promifc  out  of  the  Hatutc  of  fraudi. 

Accordingly  they  met  and  agreed  to  the  marriage,  and  the 
father  gave  money  to  the  daughter  to  buy  her  wcdding-cloaths, 
and  the  wedding  day  having  been  appointed,  the  father  died 
before  that  day,  having  made. his  will  long  before  this  treaty 
of  marriagej  and  given  his  daughter  only  2000  /. 

The  daughter  did  not  fliew  this  letter  to  the  plaintiff  her 

intended  hufband,  whom   flie   afterwards  married,   and  the 

[  66  ]       2000/.  legacy  was  paid  to  the  plaintiff  the  hufband  3  but  he 

did 
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did  not,  neither  was  he  required  to  make  any  fcttlement  on   Atlippb  v. 

his  wife,  but  was  a  merchant  and  freeman  of  London.  Tract. 

f 

Lord  Chancellor:  This  being  no  more  than  a  communication, 

lias   no    ingredient  of  equity;  the  hufband   made  no  fettfe- 

ment ;  he  did  not  know  of  this  letter,  it  being  wrote  to  the 

daughter,  and  therefore  cannot  be  fuppofed  to  have  married  in 

confidence  of  the  letter  : 

Then  he  accepted  of  the  2000  /.  legacy  as  the  portion,  and 
at  that  time  demanded  no  more,  and  the  other  daughter  had 
bat  1500/.  portion. 

Difmifs  the  bill,  (i) 


(1)  This  cafe  is  very  differently  flated      nothing  appears  but  the  order  of  di(^ 
in   9  Mod.  3.   In  the  regiller's   book      miflal,    Reg.  Lib.  A.  1721.  fol.  285% 


T 


Vernon  verfus  Stephens.  Cafc  10. 

HE  plaintiff  brought   this  bill  for  a  fpcci fie  perform-  lEq.Ci.  Ab. 

ance  of  articles  entered  into  by  the  defendant's  father  A.articiM to 

Stepbenu  to  the  plaintiff,  for    fale  of  the  manor  oi  IVheelock  buy  land,  md 

m  Chejhire  for  1200/.  and  lOO  guineas.  ptuchafe-mo- 

ncyj  afterward  1 
be  enters  into  fcvcral orders  of  court  t>  pay  the  rcfiduc  by  fuch  a  day,  and  in  default  thereof  to  give 
ap  the  articles,  and  loCe  what  he  had  before  paid  :  court  will  relieve,  tho*  thcfe  orders  hfve  not 
been  complied  #4Ch* 

There  had  arofe  fome  difficulty  about  the  title,  and  the 
plaintiff  infilling  that  the  fame  was  not  good,  without  an  aft 
of  parliament,  the  defendant's  father  procured  an  aft  of  par- 
liament; upon  which  the  plaintiff  paid  part  of  the  money,  but 
making  default  in  payment  of  the  refidue,  the  defendant's 
father  brought  a  bill  to  have  the  refidue  of  the  money,  or  to  be 
difcharged  of  thfc  articles,    * 

Juft  before  that  bill  was  ready  for  hearing,   the  plaintiff  and        [  67  3 
defendant's  father  entered  into  an  order  by  confent,  figned  by 
both  parties,  and  reciting  the  articles,  by  which  the  plaintiff 
agreed  to  pay  the  money  by  fuch  a  day,  or  in  default  thereof  ' 

the  articles  to  tc  delivered  up  and  cancelled,  and  the  defend- 
ant's father  to  hold  tic  prcmifies  difcharged  of  the  articles. 

Then  the  plamtiff  paid  loco/.  in  parr,  but  madedefaultia 
payment  of  the  refidue,  and  entered  into  another  order,  by  con- 

E  2  fent 
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Vernon  v.  fcnt  figncd  by  both  parties,  whereby  a  further  day  was  given, 
Stipheks.  when,  if  the  money  was  not  paid,  the  plaintiff  agreed  to  lofe 
all  the  money  which  he  had  advanced  before,  and  to  lofe  the 
benefit  of  the  articles,  which  were  to  be  put  into  the  hands 
of  Mr.  Cox  the  counfel,  and  deliver'd  over  to  the  defendant's 
father  in  default  of  payment,  and  in  cafe  of  fuch  default,  the 
defendant's  father  to  hold  the  premiffes  difcharged  of  the 
articles. 

The  plaintiff  Fernoriy  having  again  made  default,  now 
brought  this  bill  to  have  the  purchafe  compleated,  on  payment 
of  what  was  due,  with  intercft,  and  to  be  relieved  againft 
thefe  orders. 

Lord  Chancellor:  Here  have  been  folemn  agreements  that 
ought  not  nightly  to  be  got  over  j  but  however,  if  the  de- 
fendant has  his  money,  intereft  and  cofts,  he  will  have  no 
reafon  to  complain  of  having  fuffered ;  on  the  contrary,  it 
would  be  a  very  great  hard/hip  on  the  plaintiff,  to  lofe  all  the 
money  which  he  has  paid  ^  lapfe  of  time  in  payment  may  be 
recompenced  with  intercft  and  cofts ;  and  as  to  thefe  agree- 
ments, they  were  all  intended  only  as  a  fecurity  for  pay- 
ment of  the  money,  which  end  is  anfwered  by  the  payment  of 
principal  intereft  and  cofts. 

f  68  ]  In  1720.  when   the   money  was  to  have  been  paid,  there 

was  a  great  fcarcity  of  money,  they  in  whofe  hands  it  was, 
locking  it  up ;  alfo,  at  that  time,  the  defendant's  father  was 
dead,  which  was  the  a£l  of  God,  and  his  executors  not  aAing, 
it  was  fome  time  before  the  defendant  took  out  ad miniftra- 
tion  with  the  will  annexed  of  his  father,  which  was  the  de- 
fault of  the  party;  fo  that  the  plaintiff's  payment  of  the  money 
at  the  exa£i  time  was  difpenfcd  with. 

Let  the  plaintiff  be  relieved  upon  payment  of  principal  in« 
tereft  and  cofts. 

Cafe  It.  Anonymus. 

lacaftofaiitr.     T  F  an  iffue  be  direfted  out  of  chancery  to  be  tried,  and  the 

fu«0tttafdimn.    J[  party  plaintiff  in  the  iffue  gives  notice  of  trial,  and  docs 

eery,  it  It  fMpcr  r      j  r-  .    .      .        .       ° 

to  move  thftt      oot  counternund   it  in  time ;  upon  motion,   the   court   of 

court  fur  Mfts 

ftrootffMlig^aato  trial,  or  to  niovc  there  for  »  fpect«l  jury. 

3  chancery 
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chtncery  will  give  cofts,  and  not  put  the  defendant  to  move     ANoyuvs, 
the  court  oFlaw  where  the  iflue  is  to  be  tried. 

So  on  an  iflue's  being  direfted  out  of  the  court  of  chancery, 
after  fuch  iflue  made  up,  it  is  proper  to  move  the  court  of 
chancery  for  a  fpecial  jury,  if  the  circumftances  of  the  cafe 
require  it ;  and  the  court  will  grant  the  fame,  as  they  did  in 
the  cafe  of  the  Attornvf  General  znd  Snow. 


o 


•  Scott  verfus  Bargeman.  Cafe  12. 

Lord  M AC- 
NE has  a  wife  and  three  daughters.  A,  B,  and  C.  and    cl^spield. 

being  poflcflTcd  of  a  perfonal  eftate,  dcvifcs  all   to   his  *  ^^'  c»«  ^^^ 

wife,  upon  condition,  that  (he  would  immediately   after   his  Oneha#ing'a 

death   pay  900/.  into  the  hands  of  J,  S.  in  truft  to  lay  out  '^ll^^^.^.l^^! 

the  fame  at  intereft,  and  pay  the  intereft  thereof  to  his  wife  vif«9ooi.  to  kit 

for  her  life,  if  (he  (hall  fo  long  continue  a  widow;  and  after  equally,  payable 

her  death  or  marriage,  in  truft  that  J.  S.  (hall   divide  the  J'^'.^^ ,7^^^'' 

Qoo/l  equally  among  th«  three  daughters,  at  their  refpeflive  twentyoneor 

f  •  •  T    1    t        '^    t*    ■  .      .  mairingc,  and 

ages  of  iwcnty-one,- or  marriage,  provided  that  if  all  bts  three  if  all  die  before 

daughters  Jbould  die  before  their  legacies  Jhould  become  payable^  then  jj^'^'  ^J«J^j'/ 

the  mother^  whom  the    tefta'tor  alfo  made  exfccutrix,  (hould  **»«"  ^c  whole 

have  the  whole  goo  /.  paid  to  her.  if  [J^  "^Tihl ' 

daughrers  die 
before  their  flurea  become  due,  the  furviving  daughter  is  mtitled  to  the'whoie. 

The   wife  pays  the  900/.  to  J.  S.   and  marries  afecond       [♦  69  ] 
hufband,  {viz.)   the   defendant   Bargeman-^    the    two    cldcft 
daughters  die  under  age  and  unmarried ;  the  youngcft  daugh- 
ter attains  twenty-one ;  and  the  queftion  being,  whether  (he 
was  intitled  to  all,  or  what  part  of  the  900  /. 

Lord  Chancellor :  The  yotmgeft  daughter  is  intitled  to  the 
whole  900/.  by  virtue  of  the  claufe  in  the  will,  which  fays^ 
^*  if  all  the  three  daughters  (hall  die  before  their  age  of  twenty -« 
•*  one  or  marriage,  then  the' wife  (hall  have  the  whole  900/." 
for  this  plainly  excludes  the.  mother  from  having  the  900/.  or 
.  any  part  of  it,  unlefs  thefe  contingencies  (hall  have  happened, 
and  the  (hare  of  300/.  a-piece  did  not  veft  abfolutely  in  any 
of  the  three  daughters  under  age,  fo  as  to  go,  according  to 
the  ftatute  of  diftributions,  to  their  reprefentativcs,  in  regard  [  70  J 
it  was  poflible  all  the  three  daughters  might  die  before  their 
ages  of  twenty-one   or  marriage,  in  which  cafe  the  whole 

E  3  900/. 
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Scott  v.       gooA  is  devifcd  over  to  the  mother  ;  confcquently  the  whole 
900/.  docs  now  belong  to  the  furviving  daughter  the   plain- 

tiflf.  (I). 


(l)  Reg.  Lib.  B.  1721.  fol.  458.  by  the  name  of  Scbott  v.  Bergman. 

Cafe  13.  Blackhall  verfus  Combs. 

{Upon  an  Appeal  from  a  Decree  at  the  Rolls.) 

a  Eq. Ca.  Ab.      '^  |  ^  HE  defendant  Jnne  Combs  lent  the  plaintiff  BlackhairS' 
"Whereablnk-  brother  1 20 /.  for  whlch  the  brother,  together  with  the 

rupt,  after  ccr-     plaintiff  Blackball^  was  bound  to  the  defendant  in  a  bond  for 

tihciic  allowed,      *  ,  i  . 

jsfuedforadebt    the  payment  of  this  120/.  and  interelt. 

due  betbrehis 

bankruptcy,   the  court,  on  the  circurtiftanccs  of  the  cafe,  will  relieve,  though  it  will  not  relieve  oa 

a  matter  puiely  of  mi f- pleading. 

Afterwards  in  March  171 1.  the  plaintiff  Blackball^  the 
furety  in  the  bond,  became  a  bankrupt,  and  on  a  com- 
miflion  iil'ued  out  againft  him,  was  accordingly  found  a  bank- 
rupt. 

In  Eajler  term  1 7 15.  the  defendant  Combs  arretted  the 
plaintiff  on  his  bond,  and  on  the  28th  of  June  following,  a 
renewed  commiffion  of  bankruptcy  iffued  out  againft  the 
plaintiff,  who  being  found  a  bankrupt  furrendercd  his  cffecSls, 
and  fubmitted  to  be  examined  by  the  commiflioners ;  but  his 
certificate  not  being  then  allowed,  he  pleaded  nan  eji  fa^um  to 
the  bond,  whereupon  a  verdift  and  judgment  was  obtained 
againft  the  bankrupt,  and  proceedings  being  alio  had  againft 
the  bail,  the  bankrupt  furrendered  himfclf  in  difcharge  of  his 
bail. 

f  yi  ]  After  this  the  commiffioners  of  bankruptcy,  and  four  fifths 

in  number  and  value  of  the  creditors,  figncd  the  certificate, 
and  on  notice  in  the  Gazette  to  the  creditors,  on  the  1  ith  of 
November  iji^.  the  bankrupt's  certificate  was  allowed  and 
confirmed  by  the  then  lord  chancellor. 

Upon  which,  this  matter  being  difclofed  to  the  court  of 
king's  bench,  and  affidavit  made,  that  the  caufe  of  adion  in 
the  bond  was  before  the  bankruptcy,  that  court  made  a  rule 

tbat 
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Combs. 


thet  the  bankrupt  (hould  be  difcharged  out  of  prifon,  ntft  caufa^   Blackhall 
and   no   caufc  being  (hewn,  the  rule  became  abfolute. 

In  Eq/ier  term  1719.  the  defendant  Covih  brought  2i  fare 
ym-ztfi  upon  the  judgment  againft  the  now  plaintiff  the  bank- 
rupt, who  pleaded  the  aft  of  the  5th  of  the  late  queen  for  pre- 
venting frauds  by  bankrupts,  and  that  the  caufe  of  adion  ac- 
crued before  the  defendant's  bankruptcy  j  and  iflue  being 
joined  on  this,  the  jury  found  a  verdict,  againft  the  then  de- 
fendant the  bankrupt,  he  (as  was  alledged)  not  being  able  to 
get  the  commiffion,  or  a  copy  thereof  to  produce  at  the  trial ; 
after  which  the  plaintiff  in  the  aftion  had  judgment. 

On  this  the  rv>w  plaintiff  the  bankrupt  brought  a  bill  to  be 
relieved  againft  the  proceedings  at  law,  and  lord  chancellor, 
on  motion,  granted  an  injunction. 

Not  long  after,  the  caufe  came  to  a  hearing  before  his 
bonour  the  matter  of  the  rolls^,  who  difmifl'cd  the  bill,  in  re- 
gard the  aft  of  parliament  touching  bankrupts  and  their  dif- 
charge,  was  to  be  pleaded,  and  taken  advantage  of  at  law  j 
and  this  having  been  accordingly  pleaded,  and  found  againft 
the  bankrupt,  there  was  no  equity  in  the  cafe,  but  it  was  all 
at  law  ;  for  which  reafon  the  court,  with  great  clearncft,  dif-* 
mifled  the  bill. 


[723 


From  this  decree  the  bankrupt  appealed  to  lord  chancellor, 
before  whom,  in  fupport  of  the  decree,  it  was  objcfted,  that 
the  faid  aft  had  j5rcfcribed  in  what  manner  the  bankrupt  was 
to  take  advantage  of  his  difcharge  and  certificate,  [viz.)  by 
pleading  it  ;  and  if  the  bankrupt  had  not  purfued  this  method, 
it  was  his  own  fault ;  that  the  defendant  being  a  juft  creditor 
on  bond  for  money  lent,  and  which  (as  'twas  rcprefcnted) 
fhehad  earned  atfervlce  for  her  livelihood,  (he  had,  at  leaf}, 
an  equal  equity  with  the  now  plaintiff;  that  this  court  ought 
not  toafllft  againft  fuch  a  creditor,  who  had  the  law  on  her 
fide,  efpecially  in  a  matter  which  feemed  to  be  all  at  law  ; 
and  a  cafe  {a)  ex  parte  Goodwin  wu.s  cited,  where  lord  Coivpcr^  (4)2Vcrn.6oG. 
upon  a  petition,  rcfufed  to  relieve  the  bankrupt  againft  whom  ^^  ^'**^  a  Vcrn. 
judgment  had  been  recovered  purely  upon   a  matter  of  mif-    iVern.  119. 

^1^.j:^»  accord   Scd  vidi 

pleading.  2Vc,n.  M7. 

_.      _,  .      .  contra.  ViJr 

etiani  polt.  The  CounCeu  of  Gaialborough  v^rfus  Giftard.   aza. 

K  4  However 
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Bi  ACKHALL        However  lord  chancellor,  in  the  principal  cafe,  rcverfcd  the 
^  '^'  decree  made  by  the  mafter  of  the  rolls,  and  relieved  the  bank- 

rupt agalnft  this  judgment  at  law. 

His   lordfliip  fccmed   to  admit,  that   were   the   cafe  only 
^  matter  of  mifpleading,  equity  (hopld  not  relieve ;  but  faid,  it 

weighed  with  him,  that  this  matter  had  been  examined  in  the 
king's  bench,  and  the  bankrupt  difcharged  there  ^  and  by  the 
fame  reafon  that  one  determination  in  a  proper  court,  and  in 
a  proper  method,  would  not  bind,  fo  alfo  if  there  were  eighty 
or  ten,  or  twenty  determinations,  they  would  not  be  con- 
clufive. 

[  73  ]  That  as  to  the  mere  merits,  it  was  moft  plain,  the  bank- 

rupt was  one  intended  to  be  relieved  within  the  a£l ;  the  debt 
was  incurr'd  long  before  the  bankruptcy  j  tho'  this  being  a 
fcire  facias  upon  the  judgment,  the  judgment  might  be  faid  in 
law,  to  be  the  caufe  of  the  adion,  and  that  was  after  the 
bankruptcy. 

That  the  certificate  not  being  obtained  and  made  abfolute, 
when  non  ejifaflum  was  pleaded  to  the  bond,  this  might  ex- 
cufc  fuch  plea. 

That  here  had  been  a  long  acquiefcence  by  the  obligee 
herfelf,  who  had  flept  under  the  difcharge  made  by  the  court 
of  king's  bench  many  years  ;  and  her  fuit  upon  t\it  fcire  facias 
feemed  to  be  the  undertaking  of  fome  enterprizing  folicitdr, 
who  had  engaged  to  help  her  to  this  defperato  debt. 

Then  it  was  of  weight,  that  the  plaintiff  the  bankrupt,  had 
upon  oath  given  up  his  all,  and  his  examination  bad  been  no 
ways  falfified  ;  and  if  nothing  was  left  to  the  bankrupt,  what 
was  the  plaintiff  at  law  contending  for? 

Let  the  now  plaintiff  be  relieved,  and  have  a  perpetual  in- 
jundion  againft  the  defendant,  (i). 

(i)  Reg.  Lib.  A,  1721.  fol.  401, 


Loyd 
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Loyd  "Virfus  Manfcll.  Cafe  14. 

Lord  MaC' 

THE  plaintiff  brought   a  bill  to  redeem,  fetting  forth,    clespibld. 
that  his  late  father  being  feifed  in  fee  of  lands  in  Pern-    *  ^^'i^*  '^^* 
o  71.  pi.  lO. 

hrsktjhire  of  50/.  pir  annum^  made  a  mortgage  thereof  to  J.  S.  O"  fuggcftionof 

and  that  the  defendant  defired  the  plaintiff's  father  would  con-  the  court  wiu, 

fcnt  that  *  this  mortgage  (hould  be  affigned  to  the  defendant,  bUJ"^*",^^^** 

who  would  help  the  plaintiff's  father  to  a  place,  and  be  willing  •  plea  of  a  de. 

to  take  his  intereft  out  of  the  profits  of  the  place.  pon'made  and 

conBrmed  there. 
*       ,   *  on>  if  the  fuggeftion  of  fraud  be  not  denied* 

That  diereupon  this  mortgage  was  by  the  plaintiff's  father's  [  ♦y^  J 
confent  affigned  to  the  defendant,  who  never  helped  the  plain- 
tiff's father  to  any  place,  but  inftead  thereof,  the  defendant, 
the  next  term  after  the  mortgage  was  forfeited,  brought  an 
eje£bnent  againft  the  plaintiff's  father,  and  turned  him  out 
of  pofleflioiH  ^^  <h^  ttrm  next  following,  the  defendant 
brou^t  a  bill  againft  the  plaintiff's  father,  who  put  in  an 
anfwer  to  the  bill,  and  then  the  defendant  got  a  common 
bailiff,  one  of  a  fcandalous  chara<3er,  to  make  an  affidavit, 
that  the  plaintiff's  father  had  left  his  habitation,  and  (as  he 
believed  and  was  credibly  informed)  was  gooe  beyond  fea ; 
upon  which  affidavit,  the  now  defendant  got  an  order,  that 
fervice  of  the  then  defendant's  clerk  in  court  might  be  good 
iervice;  whereas  the  plaintiff's  father  was  then  living,  and 
publickly  appeared  in  the  next  county  with  his  wife's  rela- 
tions ;  but  upon  this  falfe  affidavit,  and  order  made  thereupon, 
the  caufe  was  heard  ex  parte^  and  the  report  made  ex  parte^ 
and  confirmed  abfolutely,  by  which  means  the  plaintiff's 
father  became  abfolutely  foreclofed,  altho'  the  eftate  was  of 
much  greater  value* 

The  defendant  pleaded  this  decree  and  report,  and  both 
made  abfolute,  figned  and  inrolled. 

Lord  Chancellor:  All  thefe  circumftances  of  fraud  ought  to 
be  anfwered  ;  which  the  defendant  has  been  fo  far  from  doing, 
that  he  only  pleads  that  decree  and  report  as  a  bar,  which 
the  plaintiff  feeks  to  fet  afide ;  and  the  decree  being  figned 
and  inrolled,  the  plaintiff  has  no  other  remedy  3  and  if  thefe 

matters 
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LoYD  V.        matters  of  fraud  ♦laid  in  the  bill  arc  true,  it  is  moft  rcafonablc^ 
Mansel,        ^^j  jj^g  decree  (hould  be  fet  afide. 

f  *  7?  ]  Wherefore  over-rule  the  plea,  and  let  it   not  fland    for  aa 

anfwer :  and  tho'  it  was  objefted,  that  according  to  this  rulc^ 
a  decree  might  be  fet  afide  by  an  original  bill : 

His  lordfliip  replied,  fuch  a  grofs  fraud  as  this  was  an  abufc 
on  the  court,  and  fufHcient  to  fet  any  decree  afide,  (i). 

(l)   So,    Ricbmcnd  w   Tay/eur,  zntc,       Tal.  201  •     Sheldon,  w.  for/e/cue,  poih  3 
1  vol*  737«  Galley  v.  Baker,  Cu.  icmp.       vol.  111.' 


Cafe  15.  TI/rEmcrantltem^  9th   Augujl  1722.  it  was  (aid  by  the  maftcF 

An  uninhabitcj  ^f   ^^g  ^^\\^  jq    \\^\f^  been  determined  by   the   lords   of 

country  newly  .  1  ,        ,  •  • 

found  our,  and      the  privy  council,     upon  an  appeal    to  the  kn»g   la  council 
zS'to'be"    f^o"»  ^he  foreign  plantations. 

^verned  by  ihe  liws  of, England. 

iy7.  That  if  there  be  a  new  and  uninhabited  country  (bynd 
out  by  Englijh  fubjefts,  as  the  law  is  the  birthright  of  every 
fubje£t,  fo,  wherever  they  go,  they  carry  their  lav/s  with  thcm^ 
and  therefore  fuch  new  found  country  is  to  be  governed  by 
the  laws  of  jEwf^/jwrf;  tho'  after  fuch  country  is  inhabited  by 
the  Engl'ijh^  a£ls  of  parliament  made  in  Englandy  without 
naming  the  foreign  phntations,  will  not  bind  them  ;  for 
which  rcafon,  it  has  been  determined  that  the  ftatute  o( frauds 
and perjurjesy  which  requires  three  witneffes,  and  that  thefe 
(hould  fubfcribe  in  the  teftator's  prefence,  in  the  cafr  of  ^ 
dcvife  of  land,  docs  not  bind  Barbadoes  ;  but  that, 

A  conquered  T-dly^  Where  the  king  of  ^w^/jwrf  Conquers  a  country,  it  is 

gove"rned^by  f!ch    ^  different  confidcration  :  for  there   the  conqueror,  by  faving 
Jaws  as  the  con-    the  livcs  of  the  people  conquered,  gains  a  richt  and  property 

qucror  Willi  m-      .-,  ,.-  ri-ii  •        \,  ^ 

pofc  :  but  until    m  fuch  pcoplc  j  HI  conlcqucnce  *  of  which  he  may  impofe  upon 
Sv«Tc;Tw    them  what  laws  he  pleafes.     But, 

lawsy  they  are 

to  be  governed  by  their  own  Uw3>  unlcf^  where  ihefr  iafl  are  contrary  to  the  laws  of  God^  or  totally 

fiient. 

[   ♦  76  ]        yllyy  Until  fuch  laws  given  by  the  conquering  prince,  the 

laws  and  cuftoms  of  the  conquered  country  fhall  hold  place ; 

unlcfs  where  thefe  arc  contrary  to  our  religion,  or  cnac^  any 

2  thing 
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thing  that  is  malum  infe^  or  are  filcnt;  for  in  all  fuch  cafes    Memoran- 
the  \2tNS  of  the  conquering  country  fhall  prevail.  dum. 

See  the  cafe  of  Blanckard  verfus  Galdyy  SalL  411.   ( i ) . 
(i)  See  alfo  Campbell  w.  Hall,  Cowp.  204. 


Hildyard  "uerfus  South-Sea  Company  and  Keate.    Cafc  16. 

Sir  Joseph 

TH  E  plaintifF  Hildyard  was  pofleflcd  of  700/.  South-fea  .  Jekyll. 
flock,  and  one  Rofs  brought  a  forged  letter  of  attorney   *  ^q-Ca.  Ab. 
to  the  5j://A-yj£7  company,  impowering  him  the  faid  Rofsy  as    238.  pi.  13! 
attorney  to  the  plaintifF  Hildyard^  to  transfer  this  ftock  to  the    ft^JiVbJ^ln^^ 
defendant  Keate  ;  the  transfer  was  for  a  valuable  confideration,   ©f  »  forgrd  ict- 
and  this  letter  of  attorney  attefled  by  two  witnefles.  the  transferTo* 

be  void,  and  the 
ri^ht  o«mer  not  bort ;  and  the  dividends  received  under  this  forged  letter  ofattomeyi  together  with 
the  ftocki  to  be  taken  back  from  the  aiHgnec,  and  rcdored  to  the  right  owner. 

Whereupon  the  Souih-fea  company  transferred  this  700  /. 
flock  to  KeatCy  and  paid  the  next  dividend  to  him. 

Afterwards  the  company  were  informed  by  the  plaintiiF 
Hildyardy  that  this  letter  of  attorney  was  forged  ;  upon  which 
they  flopped  payment,  and  the  plaintifF  Hildyard  brought  his 
bill  to  have  this  ftock  transferred  back,  and  alfo  to  have  the 
dividend,  which  had  been  paid  to  the  defendant,  accounted  for 
to  him« 

Objc(Sied  for  the  defendant  Keate^  that  he  was  a  fair  and  in-  [  7/  ] 
nocent  purchafor,  and  whaiever  advantage  the  plaintifF  could 
have  at  law  againfl  him,  there  was  certainly  no  reafon  for 
equity  to  lend  any  afliftance ;  that  it  would  be  an  extreme 
hardfhip,  if  the  defendant  fhould  run  the  rifk  of  fuch  letter  of 
attorney ;  efpecially  afrer  the  Soiith-fca  company  had  purfuant 
thereto,  transferred  the  flock  to  him,  as  in  this  cafe  they 
adually  had  done ;  and  with  regard  to  the  dividends,  it  was 
fuid  to  be  flill  more  unreafonablc,  that  thcfe,  when  once  paid 
to  him,  fhould  by  the  aid  of  a  court  of  equity  be  afterwards 
'  taken  from  him. 

Sedper  Cur^ :  When  the  defendant  Keate  bought  by  letter  of 
attorney,  it  was  incumbent  upon  him,  and  at  his  peril,  to  fee 
that  fuch  letter  of  attorney  was  a  true  one;  it  was  more  his 

concern 
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HxLDVARD     concern  and  in  his  power  to  inquire  into  the  reality  of  this  let- 

^       *^*  e         ter  of  attorney,  than  of  any  other  perfon,  fo  that  the  rule  of 
South-Sea  ^\  /  '^         / 

Company,     caveat  emptor  is  in  this  cafe  properly  apphcable  to  Dim. 

On  the  other  fide,  it  is  plain,  that  tho'  the  defendant  Keate 
has  been  in  fault,  yet  here  can  be  no  pretence  of  fault  or  ne* 
g\c£t  in  the  plaintiff  HiUyard;  and  therefore  it  would  be  moft 
apparently  unjuft  to  let  him  fuffer  :  a  forged  letter  of  attorney 
was,  as  to  him,  the  fame  as  no  letter  of  attorney ;  coofequent- 
]y  his  (lock  which  has  been  transferred  from  him,  without  anj 
authority  at  all,  ought  to  be  reftored  to  him. 

Then  as  to  the  company,  dicy  were  but  inftruments  and 
conduit-pipes;  or  like  the  lord  of  a  manor,  in  cafe  of  a  fur- 
render  of  a  copyhold,  where  if  there  fhould  be  a  forged  letter 
of  attorney,  impoweringone  of  the  copyholders  to  furrender  to 
[  78  ]  the  ufe  of  J.  S.  and  thereupon  the  attorney,  in  the  name  of 
the  copyholder,  (hould  furrender  to  the  ufe  of  y.  S.  who  fhould 
be  accordingly  admitted  by  the  lord,  yet  this  admittance 
would  be  void  i  and  fo  is  the  transfer  cf  this  flock  to  the  de- 
fendant Keate ;  and  it  would  be  of  publick  ufe,  that  thofe  who 
accept  of  a  transfer  of  ftock  under  a  letter  of  attorney,  fhould 
be  obliged  to  take  fbi£l  care  of  the  validity  and  reality  of  fucb 
letter  of  attorney,  for  no  other  perfon  can  be  fo  properly  con- 
cerned to  do  it« 

Let  the  company  take  this  700  /.  South^fea  ftock  from  the 
defendant  JT/tf/^,  and  reftore  it  to  the  plaintiff  i//Z(/|rtfr^;  and 
let  ^e  defendant  Keatey  and  not  the  company,  pay  back  the 
dividend,  which  he  has  without  good  authority  received,  to  the 
{daintiff,  and  let  the  defendant  Keate^  who  has  been  in  default 
in  this  cafe  by  reafon  of  his  neglcd,  pay  both  to  the  company 
and  the  plaintiff  their  cofts.  (i). 

Burton 

( I  >  Reg.  Lib.  A.  1 7  2 1 .  foL  424.  The  *  *  pany ,  do  vacate  the  transfer  of  500  /. 

whole  llock  fold  under  the  forged  letter  *'  itock  to  the  deterni;iat  Ktate^  and  the 

tfatr^rney  was   770/.  of  vhich  500/.  "  transfer  of  270/.  to    the    defendant 

was  vSA  to  Keate  and  270/.  to  BmrKam,  •'  Bmrmam  ;  and  alio  the  t^ock  refjpcc- 

who  both  treated  for  the  pnrch:.fe  v.ich  '•  :i\cly  nvldcJ  thereto  after  the  rate  of 

a  publick  broker  at  the  ^c«/^-y>ii  hoiiic,  **33'-   ^J-   S  *.'./«>•  cent,   purfuant  to 

and  wer«  informed  by  the  broker  that  "  tr.v-  ^:t  of  par'iamenr,    and  give  the 

be  fold  it  lor  JthmRe/s. —  ••  j  .uintiis  credit  in  their  books,  for  the 

TTht <fao*g  "  **  follows, — "IlisHo-  *'  uiivlw  7ro.'.   :lock,  and  aifo  the  fiid 

gMMbdlcvder  that  the  5M;^yctf  com-  "  adiitk:: :}  t:  >.>-,  ::r.d  :o  pay  the  plain. 


M 
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Burton  n)irfus  Picrpoint.  Cafe  17. 

R.  WiUlam  Pierpoint  of  Nottingham^  upon  his  marriage    *  Eq«  Ca.  Ak, 
with  Mrs.  Darcyy  fettled  his  real  eftate  on  himfelf  for     *  '     '  ^*    . 
life,  remainder  to  his  wife  for  life,  remainder  to  the  firft,  isTr, 
fon  of  this  marriage  in  tail  male,  remainder  to  his  own  right 
heirs. 

Mr.  Pierpoint  had  two  fons  by  this  marriage,  and  having  a 
fmall  eftate  in  fee-fimple  unfettled,  by  his  will  devifed  his  wife's 
jewels  to  her,  and  likewifc  the  ufe  of  the  plate  to  her  for  her 
life ;  after  which,  by  his  faid  will  he  devifed  all  his  real  eftate, 
fubjed  to  bis  debts  and  legacies,  and  after  his  debts  and  lega- 
cies paid,  to  his  kinfman  the  marquifs  o{  Dorcheftify  grandfon 
and  heir  apparent  of  the  duke  of  Kin^on^  and  in  1706.  the 
teftator  died  leaving  two  infant  fons. 

At  the  time  of  the  teftator's  death,  the  real  and  perfonal  [  79  ] 
allets  were  not  fufficient  for  the  payment  of  his  debts ;  where- 
upon the  creditors  infifting  to  be  paid,  the  teftator's  widow 
gave  up  her  jewels,  and  her  plate,  and  twenty-five  guinea 
puries  (being  her  dowry  money)  which  were  all  applied  to- 
wards the  debts :  but  in  the  decree  obtained  for  the  fale  of  the 
real  eftate,  and  for  an  account  of  the  perfonal,  as  well  as  real 
afiets,  the  widow's  claim  of  her  jewels,  plate,  and  dowry 
money  was  faved  to  her. 

In  1719*  the  teftator's  two  Tons  died  under  age,  and  without 
iiTucy  whereby  the  eftate-tail  of  the  fettled  lands  expired,  and 
the  reveriion  in  fee  falling  in,  became  liable  by  the  will  tathc 
debts.  And  now  thefe  points  were  determined  by  the  lord 
chancellor. 


"  \\S%  all  the  dividends  which  have  ^c*  ''  ing  the  plaintiffs  in  reiped  thereof.— 

"  crued  due  for  the  fame. — And  the  "  And  the  plaintiffs  arc  to  pay  the  faid 

"  faid  Souib'/m  company  arc  to  be  at  "  South-fea  company   their   cofts,  and 

"  liberty  to  profecOte  the  defendants  ''  the  defendants  Keau  and  Burman  are 

"  Kena  and  Burman,  in  che  plain tifPs  *'  to  pay  the  plaintiffs  their  coils,  and^ 

"  name,  for  the  recovery  of  what  has  '•  alfo  the  cofts  paid  ox%c  by  the  plain- 

"  bcco  paid  to  the  defendants  Keate  **  tiffs   to    the    company."— nB at   this 

"and  Barman  on  account  of  the  faid  decifion  docs  not  appear  to  have  beex^ 

"  770/.  flock,  and  the  faid  additional  followed  in  any  other  inilance* 
*'  Hock,  the  faid  company  indemnify- 
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BUHTON  V. 
PlERPOlNT. 

Dowry-money 
cannot  be  claim- 
ed by  the  wi- 
dow  againft 
debts. 

(rf)  Tho'fec 
the  cafe  of  Ben- 
set  V.  DaviS} 
poft.  316. 


Bona  parapher- 
nalia not  allow- 
ed to  the  widow, 
where  there  are 
not  aflfcts  at  the 
death  of  her  huf- 
band,  thu'  con- 
tingent affcts 
afterwards  fall^ 
in  J  but  a  fpeci- 
fic  legacy  (hall. 
{b)  Ante  vol  I- 
7*9. 

[*8o] 


ly?,  That  as  to  the  dowry-money  claimed  by  the  widow, 
it  could  not  be  hna  paraphernalia  j  for  thcfc  are  confined  to 
the  ornaments  of  her  perfon;  nor  could  it  (as  Had  been  urged) 
be  part  of  her  feparatc  eftatc,  it  being  given  (i)  to  herfelf, 
and  not  to  her  troftee,  and  the  wife  cannot  have  a  {a)  feparatc 
property  in  a  perfonal  thing  without  a  truftee  ;  but  this  dowry- 
money,  in  the  nature  of  it,  was  rather  a  gift  to  the  church, 
the  faid  dowry-money  being  to  be  laid  upon  the  book.  See 
Gibfon^s  Codex  Juris  EcdcfiajVicl^  Part  I.  p.  519. 

%dly^  That  with  refpafl  to  the  claim  of  the  jewels,  as  bona 
paraphernalia  the  widow  could  have  no  title  to  them,  and  that 
this  cafe  differed  from  that  of  Tipping  verfus  Tipping^  [b)  re- 
gard being  to  be  had  here  to  the  time  of  the  death  of  the  tcfta- 
tor,  when  the  real  and  perfonal  aflcts  were  not  fufEcient  for 
the  payment  *  of  the  debts  ;  nay,  at  the  time  when  thefe  jewels 
were  applied  to  the  debts,  there  was  a  deficiency  of  aflets,  real 
and  perfonal,  for  the  payment  thereof  ^  and  tho'  afterwards 
upon  a  remote  contingency  (fuch  as  was  not  to  be  prefumcd 
or  waited  for,  (v/z.)  a  death  without  iflue,  aflets  had  fallen  in, 
yet  that  this  fhould  not  alter  the  cafe  as  to  the  bona  parapher^ 
nalia'f  for  the  fame  might  not  [have  happened  until  twenty  or 
thirty  years  after  the  death  of  the  teftator,  nor  (poffibly)  until 
after  the  death  ot  the  widow,  when  the  end  and  defign  of  the 
widow's  wearing  her  bona  paraphernalia^  in  memory  of  her 
hufband,  could  not  have  been  anfwered;  and  therefore  it  was 
reafonable,  that  this  fliould  be  reduced  to  a  certainty,  (viz,) 
that  if  there  fhould  not  be  aflcts  real  and  perfonal  at  the  tefta- 
tor's  death,  or,  at  leaft,  at  the  time  when  the  jewels  were  ap- 
plied to  debts,  then  the  jewels  ihould  be  liable. 

But,  3rf/y,  If  the  creditors,  by  judgment  of  the  teflator, 
Ihould  after  his  death  have  taken  the  jewels  in  execution,  when 
the  heir,  or  executor,  or  truftees,  had  other  aflets*  to  have  paid 
fuch  debts,  this  would  have  been  a  default  in  the  truilees,  for 
which  the  widow  ought  not  to  fufFer,  as  to  her  bona  paraphcr" 
.naUa\  but  in  the  prefent  cafe  here  was  no  default,  nor  any 
thing  done,  but  what  ought  to  have  been,  in  regard  the  juft: 


(1)  Sedvide  Graham  v.  Londonderry ^ 
3  Atk.  393«  and  the  cafes  their  cited 


by  lord  Hardwicke. 


creditors 
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creditors  of  the  teftator  were  not  to  be  kept  out  of  their 
^ebts,  nor  the  jewels,  which  were  legal  affcts,  detained  from 
them,  in  expeftation  of  that  which  ciight  never  happen ;  a 
fubfequent  contingency  of  aflets  falling  in,  muft  not  exempt 
th€jcweh»  f^om  d«bts>  which,  at  that  time,  both  at  law  and  in 
icquity,  they  were  liable  to  anfwer*     ( i  )• 

^h!y^  However,  in  the  prefcnl  cafe,  forafmuch  as  there  was 
an  cxprefs  bequeft  of  the  jewels  to  the  widow,  notwithftanding 
that,  at  the  tiA£  ^  the  death  of  the  teftator,  there  were  not 
«(Iets,  either  real  or  perfonal,  yet  fince  afterwards,  tho'  by  a 
remote  accidmr,  ailets  had  happened,  the  court  held  there 
could  be  now  no  inconvenience  to  any  creditor  or  others,  and 
^at  this  legacy  (hould  be  paid,  and  the  intention  of  the  tefta- 
tor  performed,  and  the  rather,  for  that  here  the  real  and  per- 
fonal  aflets  were  by  the  will  made  liable  to  the  debts  and 
legacies. 

Efpecially  it  being  the  conftant  rule,  that  a  legatee,  where 
the  real  eftatc  Js  made  liable  to  pay  debts,  on  the  creditors 
exhaufttng  the  perfonal  aflets,  (hall  ftand  in  the  place  of  the 
creditors,  and  be  paid  out  of  the  hnd  ;  and  that  this  was 
ftrongcr  in  the  cafe  of  a  fpecific  legacy  (the  principal  cafe) 
which  was  to  be  preferred  in  payment  before  a  pecuniary 
IcgsLcy. 

Alfo,  in  the  principal  cafe,  all  the  legatees  were  decreed  to 
be  paid,  before  the  rcfiduary  legatee  (the  marquifs  of  Dor^ 
ehefler)  took  any  thing. 


BuRTOK  n». 

PieapoiMt. 


[«i3 


tficf  editor  Vf 
bond  exhauft  thft 
perfonal  eftate, 
a  legatee  ibaU 
itand  in  hit 
phce,  and  be 
paid  out  of  the 
real  eiiate* 


(1)  The  widow's  paraphernalia  arc 
fubjedl  to  the  debts  but  preferred  to  the 
legacies  of  the  hufband,  and  the  gene- 
ral rules  of  marfhalling  aflets  (vide 
Cli/iom  V.  Burt,  ante,  i.  vol.  678.)  are 
applicable  in  giving  effed  to  fuch  pri- 


ority, Ti/^piftg  V.  Tiffing,  ante,  730. 
Tynt  V.  Tynt,  poft.  544.  Ri^out  v. 
Earl  of  Plymouth,  z  Atk,  104.  Snelfom 
V.  Corhct,  3  Atk.  369.  Graham  v. 
Londonderry  3  Atk.  393.  Lord  T^^n- 
Jbend  v.  Windbamy   2  Vcs&.  7. 


D  E 


[  82  ]  D  E 

Term.   S.    Michaelis,  ijia^ 


Cafe  1 8. 

Lord  Mac- 
clesfield. 

2  £q.  Ca.  Ab« 
151.  pi.  II. 
724.  pi.  I. 
The  wife  after 
the  death  of  hsr 
huiband,  not  ad- 
xnltted  in  equity 
to  recover  the 
arrears  of  her 
feparate  eAate. 
Vide  poft.  Tho- 
cut  ▼•  Rennet. 


[83] 


Powell  verfus  Hankcy  and  Cox. 

TH  £  wife  before  her  marriage,  by  the  confent  of  her 
then  intended  hufband,  conveyed  her  real  eftate  to 
truftees  to  fuch  ufes,  as  fbc,  notwithftanding  her  coverture, 
fhould  appoint,  and  afOgned  all  her  mortgages  and  bonds  to 
her  feparate  ufe;  beiides  which  (he  had  200/.  exchequer- 
annuities  afligned  by  her  Intended  hufband  to  her  truftees,  in 
truft  for  herfelf  for  her  jointure. 

After  the  marriage  (he  conftantly  permitted  her  hufband  to 
receive  the  intereft  of  all  thefe  fecurities  and  bonds,  without 
making  any  complaint,  either  to  the  debtors  that  paid  the  mo- 
ney, or  to  her  truftees. 

Alfo  the.  wife  confcnted  to  fell  10/.  a  year,  part  of  her 
land  of  inheritance,  for  200/.  which  the  hufband  having  re- 
ceived, therewith  founded  a  charity  for  poor  widows,  and 
gave  a  bond  for  it  to  the  wife's  truftees,  to  be  paid  to  them 
within  three  months  after  the  wife's  'death,  for  the  benefit 
of  her  executors. 

About  ten  years  after  the  marriage  the  hufband  died,  and 
his  executors  fubfcribed  the  200/.  exchequer-annuities  into 
the  South-fea^  without  the  privity  of  the  wife,  who  was  then 
in  the  country;  but  fhe  afterwards  having  notice  thereof,  and 
when  the  affairs  of  that  company  were  in  their  profperity,  in- 
fifted  upon  having  a  proportion  of  the  benefit  of  that  fubfcrip- 
tion: 

'Decreed  by  Lord  Chancellor,  i^.  That  as  to  any  part  of 
the  principal  money  due  upon  any  of  the  mortgages  and  fecu- 
rities, the  huft>and's  executors  ought,  out  of  the  afiets,  to 
make  that  good  with  intereft  from  the  death  of  the  hufband. 
But, 
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Tjfyy  That  with  regard  to  any  of  the  intercft  on  thcr««iort-^     Powell  v. 
gages  and  fecurities  received  by  the  hufband  during  the  co-     Hakkit, 
verturc,  as  it  was  againft  common  right,  that  the  wife  (hould 
have  a  feparate  property  from  the  hufband,   (they  being  both 
in  law  but  as  one  perfon)   fo  all  reafonable  intendments  and 
prefumptions   were  to  be  admitted  againft  the  wife  in  this 
cafe  ;  and  foraftnuch  as  (he  had,  for  ten  years  together,  per-    ^ 
mitted  the  hufband  to  receive  this  intereft,  without  making.    - 
the  leaft  objefUon  either  to  the  hufband,  or  to  the  debtors  who 
paid  the  money,  or  to  her  own  truftees,  it  (bould  be  therefore 
intended,  that  (he  confented  to  the  hufband's  receipt  of  this 
intereft ;  that  the   contrary  conftrudion  might  have  been  a 
faardfliip  upon  the  hufband,  who  (probably)  depended  on  the 
wife's  permitting  him  to  receive  this  as  a  gift ;  and  on  fuch  a 
prefumption  might  have  lived  in  a  more  plentiful  manner,  the 
comfort  whereof  the  wife  muft  have  (harcd  i  \ :  and  if  flic, 
ten  or  twenty  years  afterwards,  fliould  be   allowed  to  make        [  84  ] 
her  huft)and  a  debtor  for  all  this  money,  (which  flie  might  do 
by  the  (ame  reafon,  as  now  after  his  death  to  charge  his  exe* 
cutors,}  this  might  ruin  the  hufl)and,  or,  in  cafe  of  his  deaths 
prove  equally  prejudicial  to  bis  children. 

And  tho'  it  had  been  pretended,  that  the  wife  was  kept  in 
awe,  and  hindered  from  making  her  demand,  by  reafon  of  the 
buiband's  paffionate  temper,  yet  the  court  obferved,  that  this 
was  not  proved  j  and  tho*  that  were  really  the  cafe,  ftill  the 
wife  might  have  applied,  and  complained  to  her  own  truftees, 
whom  file  muft  be  fuppofed  to  haue  had  a  confidence  in,  as 
perfons  who  would  have  protefted  her  againft  any  refentmcnt 
of  her  huft)and,  had  there  been  occafion  ;  whereas  nothing  of 
this  was  done, 

3^^,  As  to  the  cafe  of  fcparate  maintenance,  the  court 
took  notice,  that  tho  huft)and's  maintaining  the  wife,  barred 
the  wife's  claim  in  refpeil  ( i )  thereof  j  i'o  if  there  ftiould  be  a 


(1)   Thomas  V.   Bennet,    poft.    341.  not  be  carried  back  beyond  a  ycT,  yet 

FotuUr  V.   Fozvler,  poft.  3.    vol.  ^55.  under  particular  circumflanccs  it  may 

In  Lorii  To^^njhend \   Windham^  2  Vcz.  be  othcrwife,  zs  in  Countefs  oi  ff  ar- 

7.    and   Peac^ky.  Monk^    2  Vc*.  190.  ic/Vif,  v.  Ednjcards,  i  Eq.  Ca.  Ab.  140. 

the  ecperal  wle  of  the  court  is  faid  to  pi.  7.     Ridout  v  Lewij,  lAtk.  169- 
be,  that  an  account  of  pin-money  (ball 

Vol.  If.  F  proN\(\oii 


De  Term.  S.  Michaclis,  1722. 

Po^x^BLL  V.  provifim  for  the  wife's  feparate  ufe  for  cloatbs,  if  the  hufband 
Hakht.  finds  thofe  cloaths,  the  wife's  claim  will  be  thereby  barred  j 
that  in  cafe  of  the  wife's  feparate  maintenance,  if  this  be  not 
demanded  by  her,  (be  will  be  concluded,  even  where  (he  has 
no  other  perfon  to  demand  it  of  but  her  hufband,  which  pro* 
bably  (he  might  be  afraid  to  do;  but  that  the  principal  cafe 
was  not  fo  ftrong,  in  regard  there  the  wife .  might  have  de- 
manded it  from  her  own  truftees  j  neither  was  it  material, 
whether  the  allowance  or  maintenance-money  was  provided 
out  of  that  eftate  which  was  originally  the  hufband's,  or  (as 
sn  the  principal  cafe)  out  of  what  was  the  wife's  own  eflate, 
for  that  in  both  cafes,  the  wife's  not  haviiij;  demanded  it  for 
leveral  years  together,  fliould  be  conftrued  a  confent  from  her| 
that  the  hufband  ihould  receive  it ;  and  as  to  this  point  of  the 
[  85  ]       arrears  of  feparate  maintenance  not  being  demanded   by  the 

(«)HiU.  17x2.  wife  in  his  life- time,  the  cafe  of  judge  (/?)  D$rrrur  znd  ihi 
bijbop  of  Salt/bury  was  cited. 

As  to  the  fourth  point,  (v!z.)  the  wife's  accepting  this  bond 
for  the  payment  of  200/.  within  three  months  after  her  death, 
for  the  ufe  of  her  executors,  the  court  held,  this  (hould  bind 
the  wife,  and  was  a  waiving  of  the  intereft  of  the  200  L  during 
her  own  life ;  for  that  it  was  impo(£ble  to  mifapprehcnd  fo  plain 
and  exprefs  words  as  were  in  the  condition  of  the  bond,  (viz.) 
to  be  paid  within  three  months  after  her  death  -,  and  if  (he 
would  avoid  this  bond,  it  was  incumbent  upon  her  to  prove, 
thatfome  fraud  was  made  ufe  of  in  gaining  her  acceptance 
thereof;  that  this  being  her  feparate  eftate,  (he  muft  prima 
facie  be  looked  upon  as  k  feme  fole ;  and  it  was,  as  if  a  feme 
fole  had  accepted  fuch  bond,  which  would  have  bound  her ; 
alfo  it  was  a  reafonable  thing  to  fuppofc,  that  the  wife  con- 
tributed to  this  charity,  it  being  to  widows,  confequently  to 
her  own  fex,  and  by  this  manner  of  contributing  to  it,  what 
(he  gave  was  of  very  little  value,  it  being  but  out  of  her  life, 
after  her  hu(band's ;  which,  if  (he  had  not  happened  to  fur- 
vive,  would  have  amounted  to  nothing  at  all,  £b  that  there  was 
the  more  reafon  (he  (hould  be  bound  by  this  bond. 

With  refpe£l  to  the  other  point,  the  court  held  the  wife  to 
be  bound  by  the  fubfcription  of  ihefe  exchequer  annuities  into 
thtSoutb-fea 'f  the  fame  being  done  by  the  executors,  who  had 

the 
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the  legal  eftate;  (for  the  af&gnment  of  fuchannuities  upoir  the  Powell  v. 
plaintifF's  marriage  had  never  been  regiftercd  m  the  exchequer,  Haniciv* 
and  confequently  were  void,)  wherefore  this  fubfcription  by  the 
executors  was  to  be  looked  uponasof  equal  force  with  a  fubfcrip- 
tion made  by  guardians,  which  would  bind  an  infant ;  but  then  it  f  86  j 
being  done  without  the  confent  of  the  widow,  the  fame  (hould 
be  made  good  out  of  the  perfonal  eftate  of  the  teftater ;  nay,  and 
if  that  (hould  prove  deficient,  out  of  his  real  eftate  ;  forafmuch 
as  he  had  covenanted  for  himfelf  and  his  heirs,  to  make  good 
thefe  annuities  of  200 /•  a  year  to  his  wife;  and  this  was  (6 
ordered,  notwithftanding  fhe  was  reprefenteJ,  as  having  in- 
fixed afterwards,  upon  receiving  the  imaginary  benefit  oT 
this  fubfcription ;  for  that  looked  rather  like  loofe  difcourf^, 
than  any  thing  elfe,  at  leaft,  it  would  be  too  hard,  for  that 
reafon,  to  deprive  her  of  the  provifion,  which  was  ftipulated 
for  her  on  her  marriage. 

His  lordfhip  admitted,  there  was  a  claufe  (a)  in  the  a£t  of  (s)y\de6GeOf 
parliament,  for  making  good  all  fubfcriptions  made  by  truftees,   23."^'  ^ 
executors  or  guardians  ;  but  this  was  (he  faid)  for  the  benefit, 
quiet  and  fecurity  of  the  South-fea  company,  which  this  decree 
would  not  break  into ;  on  the  other  hand  the  executors  them- 
felves  offering  by  their  anfwer  to  make  this  good  to  the  wife, 
notwithftanding  that  two  of  the  refiduary  legatees  were  infants, 
and  fo  could  not  be  bound  by  the  confent  of  the  executors, 
yet  fuch  way  of  anfwering  by  the  executors,  (hewed  plainly' 
enough  what   was  the   intention  of  all  parties  touching  the 
fubfcription  of  the  annuities,  (t;/z.}  that  the  wife  (hould  not 
be  deprived  of  the  benefit  of  her  fettlement,    who   did  not 
feem  to  have  had  any  means  of  compelling  the  executors  to 
kt  her  into  the  benefit  of  the  fubfcription  of  thefe  annuities^ 
bad  there  been  any. 

Cofts  ordered  to  the  widow  out  of  her  hufband's  aflets. 


I 


Anonymus.  c  f 

T  was  moved  to  fupprefs  an  anfwer  as  irregular  or  im-  ^^^"^  Mac- 

proper,  in  regard  it  wanted   the  general  traverfe  at  the  where  the  gc' 

end,  (vizA  **  without  that,  that  any  other  matter  in  the  bill  nerai  traverfe  ii 

.       t    .               t>           1  .                 1  .    r\    1       t            •  I            .  .  omitted  at  the 

*^  contained  is  true';  and  it  was  objected,  that  without  this  endoftheaof- 

iravcrfc,  there  was  no  ilTuc  joiiied.  Z:rulX ."i 

|iot  to  be  fuppr^^cd  ai  improper. 

F  9^  8fl 
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Anomtmus.  Sed  cur  contra:  It  does  not  appear,  but  that  in  the  prin* 
cipal  cafe  the  whole  bill,  and  every  claufe  in  it  is  fully  an- 
fwered,  and  then  the  adding  the  general  traverfe  is  rather  im- 
pertinent than  otherwife ;  and  if  iiTue  is  taken  upon  this 
general  traverfe,  it  is  a  denial  only  of  every  other  thing  not 
anfwered  before  by  the  anfwer. 

And  Lord  Chancellor  faid,  that  this  general  traverfe  feemed 
to  him  to  have  obtained  formerly,  and  in  ancient  times,  when 
the  defendant  ufed  only  to  fet  forth  his  cafe  in  the  anfwer, 
without  anfwering  every  claufe  in  the  bill ;  and  for  that  rea- 
Ion  it  was  the  pra&ice  for  the  defendant  to  add  at  the  end  of 
the  anfwer  this  general  traverfe. 


DE 
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Wallis  verfus  BrightwelL  ^^j,^    ^ 

Lord  Mac* 

THE  teftator  BrightweU  being  feifed  in  fee  of  lands  in   clssfibld. 
Inland^  and  he  and    his  wife  living  in  Englandy    by   » E^«  Ci.  Ab. 
his  will  made  in  England  devifed  his  lands  in  Ireland  to  a  truf-   Ooe  by  will 
tec  (who  alfo  lived  in  England)  for  500  years,  in  truft  out  ^ttfei^nw"'* 
of  the  rents  and  profits  to  pay  80/.  pir  annum  to  his  wife  for  nuity  in  truft  for 

,_  his  wife  out  ot* 

i"C*  landsinlffiaiiJ, 

the  teftatof  aad 
Ml  wife  and  the  truf^  refilling  tn  England  i  the  annuity  (hall  be  paid  in  EogUady  and  the  cftate 
heir  the  charge  of  the  return* 

Infified  on,  that  the  fund  for  this  payment  being  lands  in 
Irtlandy  and  no  place  appointed  where  the  money  is  to  be  paid^ 
this  80  L  per  annum  annuity  ought  to  be  paid  in  Irifl}  money, 
which  IS  Icfs  in  value  than  Englijh  money,  (our  (hillings  going 
there  for  14^')  and  by  the  fame  reafon  there  ought  to  be  a 
dedu^ion  for  the  charge  of  remitting  the  money  from  Ireland 
to  England. 

BxiXhy  Lord  Chaticelbr :  The  will  being  made  in  England^ 
and  the  hu(band,  and  wife,  and  truftee  all  living  in  England^ 
and  this  being  a  provifion  for  a  wife  too,  the  80/.  per  annum 
(ball  be  intended  80/.  per  annum  of  that  country  where  the        l  ^9  J 
will  was  {a)  made  ;  it  cannot  be  conceived  that  the  teftator   ,^^  ^^  pj^. 
thought  offending  his  wife  every  year  to  Ireland^  to  fetch  her   ▼•  Eari  oi  An- 

glefea,  vol.  i« 

annuity.  '  696. 

If  one  by  will  made  in  England  gives  a  legacy  of  80 /•  it   soifoneinEag- 
muft  be  intended  Efiglijb  money ;  and  it  will  be  the  fame  thing  **?4  sl"^*  ^y 

iirif  11  /•  wiil  altgac)  out 

tho*  charged  on  land  in  Ireland ;  and  by  the  fame  reafon  that  ofundsinire. 
a  fingle  payment  of  80/.  will  be  Uken  to  be  Englijb  money,   ft^u' ',«' Jt!d*'^ 

in  EngUtiJ 
^  and  111  En^iii  mu'-ey. 

F  3  Co 
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Waius  t;.     fo  (hall   an  annual  payment  of  80/.  receive  fuch  conflruc- 
Bright-        tion  (i). 

WELL. 

And  this  is  flill  ftronger,  in  regard  it  appears  on  the  proofs 
that  the  teftator  had  made  leafes  of  part  of  his  hifly  eftate^ 
refervlng  juft  fo  much  rent  to  be  paid  in  London  free  from 
taxes,  as  would  be  fufficient  to  pay  all  the  annuities  given 
by  the  will. 

■  Wherefore  the  plaintiff  had  a  decree  to  be  paid  her  80/.  p^ 
annum  annuity  in  Englijh  money,  without  any  charge  of  re- 
mittance, and  with  coils. 


(1)  And  in  P/>r/o«  V.  G/?nr^// before  this  point  to  have  beca  conclufivc- 
Sir  L.  Kcnyon,  ma fter  of  the  rolls,  on  ly  determined  by  Pbippt  v.  Earl  of 
the  6th  Qi  March  1786,  his  honor  held      jingU/ea,  and  JVallii  v.  BrighfwelL 


Cafcai.  Ex  parte  Ryfwickc. 

Lord  Mac- 
clesfield.     T  TPON  the  petition  of  the  creditors  of  Mrs.  Cir^,  the 

%  Eq.  Ct.  Ab.       \J    bankrupt,  to  be  let  in  before  the  commiflioners  for  their 

X16.  pi.  2.  * 

A.  dritws  a  bill     wholc  debts,  the  cafe  was,  Mrs.  Cock  drew  a  bill  of  exchange 

c7inHdlan/"    ^'^  England  upon  her  brother  Vandermajh  in  Holland^  for  100 /• 

for  100 1.  c.       payable  to  7.  5.  Vandermajh  accepted  the  bill,  and  both  he  and 

accepts  It,  after-     \J        ^        .  - 

wifdi  A.  and  C.  Mrs.  Cock  becamc  bankrupts,  and  out  of  the  effedls  ol  Van^ 
nlp^s?and  B.'  dtrmajh  fo  much  money  was  paid  by  the  aflignees  of  the  com- 
receivci  40 1.  of    mifCon  of  bankruptcy  againft  him  to  his  creditors,  as  amount- 

thc  bill  out  of  I   • 

c.*sefrcas,af-      eu  to  40 /.  fcr  cent. 

tcr  which  he 

would  come  in  as  a  creditor  for  the  whole  icol.  out  of  A/s  effedls ;  B.  permitted  to  come  in  as  a 
creditor  for  60 1,  and  the  mafter  directed  to  fee  whether  the  other  40 1.  was  paid  out  of  A.*s  cffe^s 
in  C.*s  hands,  or  out  of  C.*i  own  eflfc^ls  )  if  the  latter,  then  C.  ii  a  creditor  for  this  40 1.  alfo) 
but  if  out  of  A's  effects,  then  40 1.  of  the  lOO  1.  is  paid  oft. 

f  90  }  And  now  fomc  of  the  creditors  of  Mrs.  Cock  petitioned 

Lord  Chancellor,  that  they  might  come  in  as  creditors  of  Mrs. 
.  C^ri  for  the  whole  loo/.  alledging,  that  tho'  this  fhould  be 
granted  them,  yet  the  cfFe£ls  of  Mrs.  Cock  would  not  extend 
to  fatisfy  them  their  juft  debt  of  lOo/.  even  including  the  40/. 
fit  cent,  which  they  had  before  received  out  of  Vandermajb^% 
cftate. . 

Oh].  The  creditors  by  this  bill  of  exchange  having  received 
ifil*  f^  cent,  out  ef  Fandermajh's  cftaie,  there  remains  but 

60/. 
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60 /•  p€r  cent*  due,  and  therefore  fuch  creditors  ought  not  to  Ex  p^ute 
come  in  any  otherwifc,  than  as  creditors  for  60/.  in  regard  Rvswxcict. 
40  /.  of  the  debt  has  been  paid  off  and  difcharged  ;  and  it 
cannot  be  material,  whether  this  was  paid  off  by  Vandermajh 
the  drawee,  or  by  Mrs.  Cock  the  drawer,  forafmuch  as  there 
remains  but  60 /•  due  upon  the  faid  bill  of  exchange;  and  if 
the  conftrudion  were  otherwife,  it  would  difappoint  the  in« 
tention  of  the  ftatutes  of  bankrupts,  which  order  an  equal 
diftribution  of  the  bankrupt's  eftate  among  all  the  creditors. 

Lird  Cbancellar :  It  is  material,  whether  this  payment  of 
40  /.  per  cent,  made  by  the  affignees  of  the  commiilion  againft 
Vanditmajhy  was  out  of  the  effedls  which  Mrs.  Cock  had  ia 
Vandermmjb*s  hands;  for  if  fo,  it  would  be,  as  if  paid  by  Mrs. 
Cock  herfelf ;  and  if  paid  by  Mrs.  Cock  herfelf,  then  there  can 
be  but  60 /•  per  cent.  duCj  and  confequently  the  creditors  of 
Mrs.  Cock  {hail  come  in  for  no  more  than  this  remaining 
60/.  (1). 

On  the  other  hand,  if  the  40  /.  per  cent,  paid  by  the  affig- 
nees of  Fanderma/b*s  eftate,  was  really  paid  out  of  Vandermaflft 
effe^,  then  Vandermajh*s  eftate  is  as  a  creditor  for  this  40/. 
and  the  creditors  of  Mrs.  Cock*%  eftate  muft  come  in  creditors  [91] 
for  the  whole  100/.  and  to  be  taken  as  truftces  for  the  40/. 
debt  paid  out  of  Vandermajh^ s  tStSt%. 

To  make  this  plainer,  fuppofe  J.  was  principal  in  a  bond» 
and  B.  furety  in  the  faid  bond,  for  the  payment  of  100/.  and 
A.  and  B.  becoming  bankrupts,  J.  had  paid  40  /.  the  cre- 
ditors of  ^.  or  B,  would  come  in  only  for  the  remaining  60 /• 
but  if  B.  the  furety  had  paid  the  40  /.  or  if  it  had  been  paid 
out  of  the  effefts  of  the  faid  furety,  then  B.  the  furety,  or  his 
eftate,  had  been  creditor  for  this  40  /.  and  confequently  the 
creditors  or  affignees  under  the  commiffion  of  bankruptcy 
againft  A.  the  principal,  tho'  the  40  /.  had  been  paid  by  the 
furety^  yet  muft  have  come  in  for  the  whole  100/.  and  as 

(1)   Where  fcvcral  debtors  for  the  dends  under  each  commidion  upon  the 

iame  debt  become  bankrupts^  thecredi-  whole  debt,  fo  that  he  does  not  in  the 

tor  ihall  be  at  liberty  to  prove  his  whole  whole  receive  more  than  20s.  in  th^ 

debt  under  each  commiffion*  if  at  the  pounds  Cooper  v,  Pepyst  1  Atk.  lo6« 

time  of /rva;i«^  his  debt  he  has  not  ac-  £x  parte  HyUman^    2  Vez.  113,  and 

toally  received  any  fatisfadlion  inrefpefl  1  Atk.  109.  S.  C. 


ihiatoSt  and  he  ihall  receive  his  divi- 


F4 
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Ex  parte       to  the  4.0  /.  they  muft   have  been   accountable   to  B.  the 
Rys^ticke.     f„rcty.  (i). 

Therefore  in  this  cafe,  let  the  creditors  of  Mrs.  Cock  come 
in  for  the  60/.  percent,  and  let  it  be  inquired  out  of  whofe 
effefts  the  40  /,  per  cent,  was  paid  by  Vandermajh\  aflignees  ; 
and  if  the  40  /.  per  cent,  (hall  appear  to  have  been  paid  out  of 
Vandermafl3*s  own  effe<£ls,  then  let  the  creditors  of  Mrs.  Cock 
come  in  for  the  whole  100/.  out  of  which  they  muft  anfwer 
40/.  per  cent,  to  the  creditors  oi  Vandermajh. 


(?)Sed  quaere — for  in  the  firft  place  the  principal,   without  any  circuity; 

it  does  not  appear  in  what  manner  the  and  if  the  payment  fhould  be  made  af- 

obligee  cr.n  prove  the  whole  debt,  hav-  ter  the  principal's  bankruptcy,  the  fure- 

ing  in  fuft  received   a   part;    bcfidcs  ty  or  his  afTignces  would  not  be  intitled 

which,  it  isclear  thatif  thefurcty  or  his  to   any  benefit  under  the  commifllon, 

Cilate  ftiould  pay  the  whole  or  a  part  of  not   being  damnified    at    the  time  of 

thf  debt  before  the  bankruptcy  of  the  the   bankruptcy.    Ex   parte   Marjball, 

principjJ,  fuch  payment  might  be  prov-  i  Atk.  129.  KettUr  v.  Rajnes,  Cookers 

cd  as  a  debt  under  the  ccinmiflion  againll  Bankrupt  Laws  176. 


Gafe  22.        Oats,    Lejfee    of   Sir   Williain   Jolliff,    verfus 
^oTd^^'^^-  Robinfon. 

CLESFIELD. 

m^\*?«Vni««    C^^  TVilliam  TVoleJley  zcknowMgcd  a  flatute.flaple before 
ofaftatuteex-      O  the  chicf  jufticc  of  the   common    pleas   to  Sir  If^lUiam 

dne  county,         'Jollijf^ox  2200o/.  to  bc  paid  at  CandUmai  then  next. 

which  extent  Is 

afterwards  returned  aoH  filed,  yet  all  the  lands  of  the  cognizor,  the*  in  oiher  counties,  (hall  be  made 

liftble  upon  application  in  chancery. 

£92]  On  this  ftalute-ftaple  an  extent  was   fued   out,  dircfled  to 

the  flierifFof  ^^//7;?^r/^;/V<?,  by  virtue  of  which,  and  of  an  in- 
quifuion  taken  thereon,  the  faid  ftieri ft' extended  diverfe  lands 
of  the  cognizor  in  StajfGrdjh'irc^  and  this  extent  was  returned 
and  filed  in  the  petty- bag  office. 

Afterwards  Sir  JViUiaju  yolJiff  (\}t\\  out  another  extent  upon 
this  iUtute-ftapIc,   dire^icd  to   the  (hcrilF  of  Nottinghamjhirry 
who,  upon  inquifition,  extended  other  lands,  and  theieupon  a 
liberate  was  fued    out    and  returned,  and  Sir  fVUiiam  JcUljf' 
brought  an  ejcclmcnt. 

Upon  which  there  being   a   full   and  peifccl  extent  before, 
and  the  fame  being  fried,    it  was  held  that  this  was   a  fatis- 

fa£lion, 
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failion,  and  no  new  extent  could  be  afterwards  made  upon  the  Oats  <ir, 
fameftatute;  and  it  was  faid  to  be  the  folly  of  the  cogniaec  Kobinsok. 
to  file  his  extent)  until  he  knew  he  had  lands  fufficient,  for 
which  were  cited  the  following  authorities,  i  Inji.  290. 
I  Vint.  41,  42.  Hoh.  52.  Farfter  verfus  Jackfon^  Stat.  32  if. 
8.  cap.  5.  Cro.  Jac.  338,  339.  I  Lev.  92.  I  RoWs  Rep. 
8>  99  10.  Godboh  257.  2  Bulftrod  97.  3  Lev.  269.  Cr$. 
Eliz.  9,  10. 

But  on  a  petition  to  Lord  Chancellor,  his  lordihip  gave 
leave  that  a  fpecial  prayer  fhould  be  entered  upon  the  record 
of  extent,  (hewing,  that  the  cognizor  of  the  ftatute.  Sir  IVtU' 
liam  WoUJUy^  died  feifed  in  fee  of  feveral  lands  in  feveral 
counties,  {viz.)  in  Stafford/hire^  Nottingham/hire^  (ffc.  and 
praying,  that  the  cognlzee  Sir  ff^Uiam  Jolliff  might  be  at 
liberty  to  fue  out  extents  upon  the  lands  in  all  thefe  counties. 

And  his  lordfliip  faid  he  would  give  the  cognizee  of  the  [  93  1 
ftatute  liberty  to  enter  upon  the  record  what  prayer  he  pleafed ; 
for  that  the  intention  and  agreement  of  the  cognizor  who 
gave  this  fecurity,  was,  tHat  all  his  lands  (were  they  in  ever 
fo  many  counties)  fhould  be  bound  by  the  ftatute,  and  con- 
fequently  it  would  be  moft  unreafonable  to  confine  the  cog- 
nizee to  the  lands  of  the  cognizor  in  any  one  county  ;  for  this 
would  be  to  defeat  that  fecurity  which  the  party  himfelf  had 
agreed  to  give,  and  had  actually  given. 

Whereupon  this  fpecial  prayer  was  entered  :  and  the  cog- 
nizee recovered  the  land  in  Nottingham/hire^  notwithftanding 
his  former  extent  filed  of  the  land  in  Stafford/hire ;  and  tho* 
afterwards  there  was  another  petition  preferred  to  fet  afide  this 
order,  infifting,  that  the  defendant,  againft  whom  the  ejeft- 
ment  was  brought  for  the  land  in  Njottingham/hire^  was  a 
mortgagee,  and  without  notice,  tho'  fubfequent  to  the  fta- 
tute, yet  his  lordfliip  affirmed  the  firft  order  with  great  clear- 
nefe,  faying  that  the  law  was  the  rather  nice  upon  an  elegit  on 
a  judgment,  becaufe  of  the  word  [elegit -y"]  but  that  this  word 
was  not  made  ufe  of  in  an  extent;  and  had  it  not  been  infift- 
cd  on,  that  the  defendant  was  poor,  and  an  honeft  creditor  of 
the  cognizor,  the  court  was  inclinable  to  have  given  cofts  upon 
the  iccond  petition. 

Rere% 
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Cafe  23. 

Lord  Mac- 
clesfield* 
ftEq.  Ca.  Ab. 

€44.  pi-is- 

Thctruft  of  a 
term  was  for 
railing  a  portion 
for  a  daughter, 
in  default  of  if- 
fue  male,  pay- 
able at  eighteen 
or  marriage,  or 
asfoonafter  as 
the  iame  might 
conveniently  be 
was  ofopiaion^ 

[*94] 


Rerclby  'oerfus  Ncwland. 

TH I S  was  a  bill  brought  by  the  plaintiff  and  his  wife» 
for  his  wife's  portion  of  3000  A  and  a  maintenance 
fccured  in  a  marriage-fettlcment,  by  a  *  term  of  500  years 
commencing  in  default  of  iiTue  male  of  the  bodies  of  the 
plaintift'^s  wife's  father  and  mother,  for  providing  portions  for 
the  daughters  of  tlie  marriage,  to  be  raifed  by  rents  and  profits, 
or  by  fale  or  mortgage,  and  to  be  paid  at  the  daughter's  at- 
taining the  age  of  eighteen  or  marriage,  (i). 

raifed  :  the  mother  died  leaving  no  fon,  and  leaving  only  one  daughter  j  the  court 
that  the  portion  could  not  be  conveniently  raifed  by  fale  of  the  reverfion. 

Provided  that  no  maintenance  (hall  commence,  until  the 
death  of  the  father,  but  the  fame  to  begin  at  the  fie  ft  quarter- 
day  after. 

Provided  that  (2)  if  all  the  daughters  die  before  eighteen  or 
marriage,  then  the  500  years  term  to  be  void. 

With  power  to  the  father,  with  confent  of  the  truftees,  to 
revoke  all  the  ufcs. 

The  mother  died  without  leaving  a  fon,  and  leaving  only 
one  daughter,  who  married  the  plaintiff  without  her  father's 
confent,  and  with  her  hufband  brought  this  fuit  for  the  reco- 
very of  her  portion  of  3000/.  praying  a  fale  or  mortgage  of 
the  reverfionary  term  in  her  father's  life-time  for  the  raifing 
the  fame. 


(i)    ''  Or  within  as  fhort  a  time  after 
'  as  the  fame  (hould  or  might  be  conve- 

*  nientlj  TsaCcd ;  the  elder  of  thedaugh- 
'  tcrs  to  be  Erh  paid — and  for  the  yearly 

*  maintenance  of  fuch  daughtcrordaugh- 

*  tcrs  until  her  or  their  portion  or  por^ 

*  tions  Jhould  or  might  he  raifed  as  afore- 

*  faid,  if  there  ihould  be  but  one,  the 

*  yearly  fum  of  50 1.  and  if  two  or  more, 
'  the  yearly  fum  of  35 1.  apiece,  to  be 
'  paid  to  fuch  daughter  or  daughters 
'  upon  Michaelmas- day  and  Lady-day^ 
'  the  iirft  payment  thereof  to  ocgin  up- 
'  on    fuch  of  the  faid  feaih  as  ihould 


**  firfl  happen  next  after  the  death  of  the 
*'  father,  it  being  the  true  intent  and 
"  meaning  of  the  parties  that  no  yearly 
*'  maintenance ^W//  be  due  to  or  raifed 
**  for  any  fuch  daughter  or  daughters  du- 
"  ring  the  life  of  the  father,'' 
(2)  "  Provided  that  if  the  defendant 
*'  (hould  die*  without  any  daughter  by 
•*  the  faid  Mary,  living  at  his  deceafe, 
"  and  (he  (hould  not  then  be  enfient  of 
'*  a  daughter  which  (hould  afterguards 
*'  be  born  and  live,  or  if  all  the  daugh- 
*'  ters,"  IJc.  as  above,  z  Bro.  P.  C. 
487. 

For 
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For  which  purpofe  the  cafes  of  Greaves  and  Maddlfon  in   Rerbsby  v^ 
kaym.  and  7.  Jones^  and  particularly  that  of  Sandys  and  Sandys    ^^^^^'*^* 
[a)  were  cited  j  and  it  was  moreover  urged,  that  the  fettle-   (*)  VidovoU  1. 
ment  exprefsly  faying  that  the  portion  fliould  be  paid  at  eigh- 
teen or  marriage,  which  ihould  firft  happen,  the  fame  was 
{dainly  due. 

That  the  truft  being  to  -raife  the  portions  by  mortgage  or 
fale,  this  reverfionary  term  muft  be  either  mortgaged  or  fold* 

As  alfo  die  provifo  having  faid,  that  if  the  daughter  (hould       [  95  ] 
die  before  her  age  of  eighteen  0^  marriage,  then  the  portion 
was  not  to  be  raifed  \  this  was  a  ftrong  indication,  that  if  the 
daughter  lived  to  eighteen  or  marriage,  (he  fliouId  be  intitled 
to  her  portion. 

That  if  the  fettlement  had  intended  the  reverfionary  term 
(hould  not  be  fold,  it  would  certainly  have  been  fo  expreffed^ 
efpecially  when  there  was  a  provifion  therein,  that  no  main- 
tenance ihould  be  raifed  in  the  father's  life-time. 

Then  it  was  obferved,  that  the  daughter  was  here  a  pur- 
chafer  of  her  portion,  by  the  mother's  marriage,  who  ap- 
peared to  have  brought  2500  /•  and  for  2500/.  paid  fo  long 
fince,  it  was  but  a  reafonable  bargain,  to  be  bound  to  pay 
3000/.  at  fo  diftant  a  time  from  the  marriage,  as  this  por- 
tion became  due;  and  it  muft  be  fuppofcd  to  have  been  the 
contrail  or  bargain  made  by  the  wife's  relations,  that  this 
portion,  with  the  addition  of  500/.  at  fuch  a  diftance  of  time^ 
ihould  be  paid  back  to  the  only  child  of  the  marriage,  if  a 
daughter,  at  her  age  of  eighteen  or  marriage. 

That  as  the  chief  end  of  fecuring  the  portion,  was  to  prefer 
the  daughter  in  marriage,  fo  if  this  was  not  done  at  a  feafon«> 
able  timej  (and  which  the  fettlement  had  fixed  at  eighteen,) 
it  might  prove  wholly  infignificant ;  for  the  father  might 
(and  probably  would)  marry  again,  and  negleS  his  daughter 
by  his  firft  wife,  who  might  alfo  grow  to  be  fifty  years  old  ia 
the  life-time  of  her  father,  and  confequently  paft  marriage  be* 
fore  fuch  time  as  (he  would  become  intitled  to  her  portion. 

Lijfifyj  As  to  the  power  of  revocation,  it  was  infifled,  that      [  06  ] 
when  the  portion  became  actually  due,  (as  here   it   was)  it 
would  be  then  too  late  for  the  power  of  revocation  to  deveft 
what  was  actually  vefted. 

Attorney 
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RiRi55T  V.  Aitarney  General  contra:  Thrs  cafe  is  not  the  fame  with 
WtwLAKD-  Saiidys  and  ^andys^  but  extremely  different;  but  if  it  were,  the 
ceurt  finding  the  growing  mifchief  that  has  proceeded  from 
the  refolutions  intUling  the  daughters  to  their  portions  at 
eighteen,  (out  of  thefe  rcverfionarj  terms)  by  tempting  them 
to  difcbedience,  to  throw  off  all  their  dependance  upon  their 
fathers,  and  to  ruin  themfelves  by  jafli  and  unequal  matches^ 
ought  at  length  co  make  a  ftand  againft  fuch  mifchief. 

Tho*  the  deed  of  fettlcment  fays,  that  the  portion  is  pay- 
able at  eighteen,  yet  this  is  not  all  which  is  faid  in  the  deed, 
for  the  other  parts  thereof  fhew,  that  the  portion  was  not  in- 
tended to  be  raifed  until  after  the  father's  death,  and  the  fet- 
"tlement  is  to  be  taken  and  confidered  all  together,  and  with 
all  the  contingencies. 

One  of  the  provnfos  is,  that  if  there  fhall  be  no  daughter 
living  at  the  father's  death,  and  the  wife  not  enfunU  then  the 
term  for  raifing  portions  is  to  be  void ;  now  one  of  thefe  con- 
tingencies hai  happened,  (v/a.)  th.^  wife  was  not  enfient  at  his 
death,  the  other  may  happen,  (v/z. )  there  may  be  no  daughter 
living  at  the  time  of  the  death  of  the  father;  and  therefore 
this  portion  muft  not  be  raifed,  until  this  latter  contingency 
be  alfo  determined ;  and  the  provifo  means  no  more,  than  that 
if  there  (hall  be  no  daughter  living,  or  In  ventre  Ja  mere^  at  the 
father's  death,  then  no  portion  fliall  be  raifed. 

r  Q7  1  ^^  **  ^XM^^  it  may  be  thought  a  hard  cafe,  fuppofmg  the 

daughter  fhould  marry,  and  die  before  the  father,  leaving  fe* 
veral  children,  that  yet  ihe  fhould  have  no  portion  \  but  this 
muft  be  left  to  the  breaft  of  the  father,  who  cannot  be  fup- 
pofed  to  be  unkind  to  his  own  child. 

On  the  other  hand,  in  the  prefent  cafe,  there  is  an  inftance 
of  difobcdicnce  in  the  daughter,  by  her  having  married  with- 
out her  father's  confent,  an  inftance,  which,  probably,  pro- 
ceeded from  her  dependance  upon  being  able  to  I'ecover  her 
portion  in  defpight  of  her  father. 

And  this  contingency,  [vi%.')  whether  or  no   a  daughter 
(hall  be  living  at   the  time  of  her  father's  death,  makes  the 
(«)  Salk.  159.     cafe  to  be  exactly  like  the  cafe  of  Corbet  and  MaidweU.   [a). 

2  As 
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As  to  die  cafe  of  Sandys  and  Sandjs^  there  was  no  provifo  ^^ssfcrsr, 
Aiat  the  term  fhould  be  void,  if  no  daughter  living  at  the 
death  of  her  father,  nor  anj  fuch  power  of  revocation,  as  in 
the  prefent  cafe,  and  the  ftther  is  to  be  confidered  as  much  m 
purcbafer  of  this  power  of  revocation,  by  making  the  limita<- 
tioQS  of  the  iettleiBenty  as  the  daughter  a  purchafer  of  her 
portion. 

Mr.  T^oi  on  the  iame  fide :  As  to  the  intonvenience  of  the 
daughter's  ftaying  aa  unreafonable  time  for  her  portion,  the 
lame  inconveaience  muft  have  been  if  the  mother  had  lived, 
as  well  as  the  father,  there  being  no  pretence  to  fay,  that  if 
the  father  and  mother  had  been  both  living,  then  the  portion 
could  have  been  railed. 

The  whole  deed  muft  be  taken  together,  elfe  you  will  have       [  98  ] 
die  intention  of  the  party  by  halves. 

Befides,  the  words  of  the  claufe  for  paying  the  portion  ar^, 
*^that  the  fame  (hall  be  paid  at  the  daughter's  age  of  eighteen 
^or  marriage,  or  as  foon  after  as  conveniently  may  hj*  fo  that 
it  is  confifteot  with  the  deed,  if  the  portion  be  paid  as  foon 
after  the  daughter's  age  or  marriage  as  conveniently  may  be, 
and  fureljr  it  cannot  be  faid  to  be  conveniently  paid,  when 
diere  is  no  other  way  propofed  for  doing  it,  but  by  felling  a 
reverfionary  term,  to  the  ruin  of  the  family. 

The  payment  of  the  maintenance  muft,  in  the  courfe  and 
aature  of  it,  precede  the  payment  of  the  portion,  and  no 
maintenance  being  to  be  paid  until  after  the  death  of  the 
£ither  by  the  exprefs  words  of  the  fettle ment,  there  confc- 
quently  can  be,  before  that  time,  no  payment  of  the  por« 
don. 

The  hardlhip  in  this  cafe,  on  the  family,  is  fo  vifible,  that 
ifit  were  but  a  doubtful  point,  or  in  any  fort  unfettled,  or 
varying  from  former  refolutions,  the  court  ('tis  apprehended) 
will  ftrain  bard  to  make  a  diftinSiop,  in  order  to  preferve  the 
£imily. 

To  which  it  was  replied  by  Mr.  Lutwyche^  That  as  to  the 
cafeofbardfliip,  and  that  what  was  prayed  by  the  plaintiffs 
would  tend  to  the  ruin  of  the  family,  the  fame  might  be,  and  in 
bft  had  beea  urged  in  all  cafes  where  the  court  had  decreed  the 

fale 
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Rbresbt  p. 

NlWLANO. 

[99] 


The  court  will 
not  go  further 
than  warranted 
by  preeedentsy 
in  felling  rcver- 
£onary  terms  to 
pay  porciont;» 


(ir)Vide?ol.  T. 
in  the  cafe  of 
Bntler  verfui 
pttQ(omb,  457* 


[   100  ] 


fale  of  reverfionary  terms  for  railing  portions  for  daughters, 
in  the  life-time  of  the  father. 

But  that  it  would  be  as  much  a  liardfhip  to  take  it  the  other 
way,  (viz.)  if  the  daughter  fhould  marry  fuitably,  and  die  in 
die  father's  life-time,  leaving  matry  children,  that  this  daugh- 
ter (hould  have  no  portion  provided  for  htfPby  the  fettletnem. 

That  it  had  been  very  eafy,  had  the  parties  fo  intended  it; 
to  have  inferted  a  provifo  in  the- fettlemeht,  tbat  the^  portion 
fliouU  not  be  raifed  in  the  father's  Hfe-time,  efpecially,  wheil 
(as  obferved  before)  it  was  provided  that  no  maimenahcd 
ftould  be  raifed  in  the  father's  life^time^ 

Lord  Chancellor :  The  cafe  of  Greaves  vcrfus  Ma^^fin  is  a 
ftrange  one,  and  not  common  fenfe  3  I  will  go  juft  as  far,  and 
not  one  jot  further,  than  former  refolutions  have  gone,  for 
raifing  portions  for  daughters  by  the  fale  of  reverfionary 
terms;  and  whenever  fuch  a.caiirh&^ierns,  (I  mean*  wiien  a 
daughter  applies  in  order  to  havo.  tl^e  portion  raifed^  in-  th«f 
father's  liie^time)  I  will  ftudy  and;  Ifibocir  td  fifi4  oOt  a  dHFe- 
rence  between  that  cafe  and  thb  form<:r,  in  ord^t  todiieoun-^ 
tenance  fuch  fuits;  the  fenfe  of  the  nation  (eem^  it  he  with 
me,  in  this  cafe,  by  there  being  generaHy,  {a)  now  a^ays,  a 
daufc  inferted  in  fettlements,  to- prevent  the felfc^of  a  term 
for  raifing  portions,  in  the  life-time  of  the  father. 

It  is  hard,  that  a  court  of  equity  fhould  incourage  a  daugh- 
tcr,  jufl  when  fhe  comes  to  fourteen,  or  perhaps  twelve  years 
of  age,  to  Jay  to  her  father,  ^*  come,  I  am  fit  fdr  my  portion, 
••  pray  pay  it  me,  or  I  will  marry,  and  then  I  can  compel 
•*  the  raifing  of  it  by  the  fale  of  your  eftatc". 

What  difobedience  will  this  breed  in  a  daughter  ?  what 
rafh  and  unequal  marriages  will  this  produce  ?  accordingly  I 
have  obferved,  that  in  mofl  of  thefe  cafes  (as  in  the  principal 
cafe)  the  daughter  has  married  without  the  confent  of  the 
father,  which  furcly  is  fit  to  be  prevented. 

But  it  is  objeAed,  the  father  will  not  in  a  reafonable  time 
r;Mfe  this  portion. 

Refp.  But  of  the  two  which  is  fittefl  to  be  trufbed,  the 
father,,  or  his  infant  daughter  I  doubtlefs  bemuft  be  prefumedy 
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oot  of  his  natural  affedion  to  his  daughter,  to  be  willing  to  do 
her  right. 

But  the  prefent  cafe  differs  from  the  former  cafes  where 
the  {x>rtion  has  been  recovered  by  fale  of  reverfionary  terms, 
this  {x>rtion  being  to  be  paid  at  eighteen  or  marriage,  or  as 
focm  after  as  the  fame  (hall  or  may  be  conveniently  raifed,  fa 
that  it  is  not  to  be  raifed,  until  it  can  be  done  with  conve- 
aiency;  now  in  my  opinion^  it  cannot  conveniently  be 
raifed  by  felling  a  reverfion,  which  will  incommode  the  fa- 
mily to  that  degree  as  to  ruin  the  eftate  i  for  which  reafon  I 
think  it  cannot  be  conveniently  raifed  until  the  death  of  the 
iadier. 

Beiides,  there  is  a  provifo  which  makes  this  contingent 
during  the  father's  life-time,  and  that  is  another  reafon  why  it 
cmnotbe  raifed,  {viz.)  a  provifo,  that  if  the  father  dies  with- 
out leaving  a  daughter,  or  his  wife  enfient  with  a  daughter, 
then  the  portion  is  not  to  be  raifed  ;  which  pcovifo  imports 
no  more,  than  that  if,  at  the  death  of  the  father,  there  ihall 
be  no  daughter  born,  or  in  vintn  fa  mere^  then  no  portion  is 
to  be  raifed. 

It  is  true,  fo  far  has  happened,  that  there  can  be  no  daugh- 
ter in  ventre  Ja  mere  at  the  father's  death,  no  pofthumous 
daughter ;  but  ftill  there  may  be  no  daughter  living  at  the 
father's  death  ;  fo  that  there  is  a  conjtingency  ftill  fubfifting 
which  prevents  the  portion  from  becoming  due,  and  makes 
this  cafe  refemble  that  of  Corbet  and  MaidwelL 

As  to  the  provifo  which  fays,  that  if  the  father  provides  for 
tbe  daughter  a  portion  equal  to  what  is  fecured  by  the  fettle- 
ment,  then  the  term  to  be  void  ;  by  this,  it  feems,  it  muft  be 
intended,  if  the  father  provides  fuch  portion  payable  at  fuch 
time  as  the  portion  by  the  fetclement  is  made  payable,  (Wz.) 
at  eighteen,  if  the  portion  be  conftrued  to  be  then  payable. 

"With  refped  to  the  power  of  revocation,  it  is  ftill  a  fubfift- 
ing  power,  and  confequently  fufpends^  and  prevents  the 
portion  from  being  as  yet  payable,  becaufe  the  father,  by  con- 
fent  of  the  truftees,  may  yet  revoke ;  he  may  revoke  at  any 
time  before  the  portion  is  raifed,  and  paid  ;  and  it  can  be  no 
obje<^on  to  fay,  that  the  right  to  this  portion  is  vefted  in  the 
daughter  %  iot  fuppofe  there  had  been  a  fon  born,  then  a  right 

to 


Rbresbw* 

N&WLANO* 


[tor] 


Wliere  iheie  it 
a  power  in  ihe 
truft-term  to 
raife  pcriions» 
fur  the  huiband 
with  confeot  of 
truflces  to  re- 
voke all  the 
ufes,  iWsfuf- 
pendi  the  por* 
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Rbrbsbt  v.  to  the  remainder  would  have  vcfted  in  fuch  fon,  and  yet  there 
NswLAND.  can  be  no  doubt,  but  that  the  father,  with  the  confent  of  the 
truftees,  might  have  revoked  this  vefted  remainder,  and  by  the 
fame  reafon  may  he  with  confent,  (sTr.  revoke  this  term  which 
fecures  the  portion  ;  and  if  the  term  falls,  all  the  truft  thereof 
muft  fell  alfos  and  confequently  the  truft  for  raifing  the  por- 
•     tion. 

Indeed  it  has  been  objeAed,  that  it  would  be  a  breach  of 
truft  in  the  truftees  to  join  in  fuch  revocation. 

C  lOZ  ]  But  I  think  it  may  not  be  only  a  juftifiaUe,  but  com* 

mendable  thing  in  the  truftees,  under  fome  circumftances^ 
to  confent  to  fuch  revocation ;  as  fuppofe  the  daughter  fliould 
be  drawn  in  to  marry  fome  very  unworthy  man,  who  (hould 
life  her  in  a  moft  barbarous  manner,  and  the  daughter  fliould 
afterwards  die  without  iflue,  upon  which  the  hulband  (hould 
fue  for  the  portion  ;  in  this  cafe,  it  would  be  very  reafonable 
in  the  truftees,  to  join  with  the  father  in  revoking  thefe  ufes; 
or  fuppofe  the  daughter  fliould  have  left  children  by  fuch  mar- 
riage, it  would  be  reafonable  for  the  truftees,  by  confenting 
to  a  revocation,  to  prevent  the  portions  going  to  the  huf- 
band,  and  (if  praAicable)  to  carry  it  to  the  children  of  the 
daughter,  fo  that  this  power  feems  to  be  ftill  a  fubfifting 
power,  which  there  may  be  hereafter  very  good  reafon  to 
put  in  execution. 

For  thefe  reafons,  I  think  the  portion  remains  as  yet  liable 
to  a  contingency,  and  therefore  not  to  be  raifed  until  this 
contingency  is  out  of  the  cafe  \  which  cannot  be  during  the 
life  of  the  father  ( I ). 

This  decree  was  afterwards  affirmed  by  the  houfe  of 
lords  (2). 

„„^^^,— ^^^i^— — ■  III!  ■  .1  ■  ■  I  11  ,1  I 

(l)  Vide  Butler  v.  Duncomhe,  ante,   i  vol.  448. 
(2)  2  Bro.  P,  C.  487. 
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Mr*  Jufticc  Eyre  verfus  Countcfs  of  Shaftfbury.   Cafc  4+. 

THE  Iitt  carl  oUhafiJhury,  by  hi«  will  dated  10th  No^  clesf^J^d^ 

venAer  1710*  dcvifed  the  guardianfliip  of  the  perfon  ^^    ci.Ab! 

&nd  eftate  of  his  in&nt  child  (the  prcfcnt  €arl)  to  Mr.  juftice  710..' pi.  3. 

Ejfi  and  two  others  (fincc  dcccafcd)  without  faying  and  to  thi  A^Jua'^-diMihJp 

harvvoir  of  them  \  and  this  dcvife  of  the  guardianfhip  was  until  d«^tf<«*  to  three, 

^ «        •.  ^        ^  '  without  favinf, 

&^  child  fliould  come  to  a  1  years  of  age.  <<  tuA  tu  th« 

•«  furrlvdrt  dr 
«  r«m¥or  o/them/*  yet  tblfurvWorflwU  have  iu 

Lord  ShiflfiuYy  died  beyond  fea^  and  the  infant  carl  was  now  C  *'03^  3 
twelve  years  of  age,  when  Mf.  juftice  Eyre^  perceiving  thaC 
bis  lordihip  bad  not  a  proper  governor  provided  for  him  by 
the  countefs  hi^  mother^  and  that  the  perfon  who  was  ordered 
to  tttend  htm  as  {lis  gentleman,  was  not  a  fit  perfon  for  that 
purpofe)  petitioned  the  Lord  Chancellor^  that  he,  as  fole  fur- 
viving  guardian,  might  have  the  ordering^  as  he  fhould  think 
^proper,  of  fuch  governor^  gentleman  and  other  fervants  to 
attend  the  faid  infant  carl,  and  that  the  perfon  of  the  faid  \ti* 
fimtcari  mi^t  be  delivered  over  to  the  petitioner* 

On  the  behalf  of  the  countefs  it  Wasinfided  by  the  folicitor 

general^  Mr,  Lutwicbej  Mr.  Cawper^  2nd  Mr.  Talbct  that  the 

guardianlbip  being  devifed  to  three,  without  laying  and  to  th$ 

funnv9r  rf  them^  the  fame  did  not  furvive  \  that  it  was  but  a 

bare  authority,  and  no  intereft,  in  regard  no  profit  could  be 

made  thereof;  that  if  a  power  were  given  to  three^  and  one 

of  them  fhould   dici   the   furvivor  could   not  execute  fuch 

powers  that  if  two  were  made  committees  of  a  lunatick,  on 

the  death  of  one  of  them,  the  commitment  would  determine  \         • 

that  this  was  a  truft  annexed  to  the  perfon,  and  not  alTignable, 

nor   yiz%  it  reafonable   it  fhould  furvive,  forafmuch  as  th# 

teftator  might  think  it  proper  to  trufl:  three,  but  not  tosinvcft 

a  fnialler  number  with  a  charge  of  that  importance. 

Alfo  it  was  faid,  that  if  the  infant  earl  ihould  die  without 
iiTue  under  age,  in  fuch  cafe  the  late  earl  by  his  will  had 
given  an  annuity  of  500/.  per  annum  to  Mr,  jujiict  Eyre^ 
which  made  it  improper,  that  he  alone  fhould  be  intrufted  with 
Che  perfon  of  the  infant  earl,  who  would  be  a  gainer  on  his     f   104  1 

Vol..  11.  O  d^xig  ^ 
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Eyre  V.  dying  without  iflue  and  under  age  ;  that  the  will  having  ap^ 
Lounte  so  pointed  three  guardians  to  the  infant,  it  was  the  fame  things 
BURY.  ^^  if  the  teftator  had  appointed  thofe  three  jointly,  and  then  it 
was  plain,  that  if  one  (hould  die,  the  furvivors  could  not  z&  ; 
chat  according  to  auditor  Curfs  cafe,  (ii  Cb.  2.  ^.)  where  an 
office  is  granted  to  two,  on  the  death  of  one  of  the  grantees 
the  office  determines. 

And  tho'  it  might  be  attended  with  fome  inconvenience, 
were  fuch  guardian(bip  or  authority  to  determine  on  the 
death  of  one  of  the  perfons  intruded,  yet  it  muft  be  allowed 
to  have  been  in  the  power  of  the  tcftator  to  have  prevented 
this  inconvenience,  by  limiting  the  guardianfliip  to  tlie  fur- 
vivor  by  exprefs  words.     Sali.  465. 

It  was  moreover  urged,  that  this  was  a  matter  of  truft, 

00  Vol.  1. 704,    for  every  guardianfliip  was  a  {a)  truft;  that  the  crown,  as 

b"*^verfu^  Bct     p^f^^^^  patrise^  was  the  fiiprcme  guardian  and  fuperintcndant 

ty.  He  Frederick    ovcr  all  infants  J  and  fince  this  was  a  truft,  it  was  confe* 

yj^us  re  encic,   q^^^^^jy  -^^  ^y^^  difcrction  of  the  court,  whether  or  no  they 

would  do  fo  hard  a  thing,  as  to  take  away  an  infant  under 

thirteen  years  of  age,  from  fo  careful  a  mother  as  the  coun- 

tefs  was ;  that  the  tender  calls  of  nature  were  on  the  mother's 

fide ;  and  then  there  were  two  phyficians,  ^doAor  RoUnfon 

and  doctor  Fnend)^  who  both   teftified,  that  the  infant  earl 

was  of  a  tender  and  fickly  conftitution  \  fo  that  at  leaft  the 

court  might  refufe  to  grant  this  in  a  fummary  way,  or  other* 

wife  than  upon  a  bill. 

Alfo  with  regard  to  the  fervants,  it  was  reprefcnted  to  be 
a  very  hlard  thing  to  turn  away  fuch  as  the  countefs  had  ex* 
perienced  to  be  good  fervants,  and  to  take  perfons  in  their 
[  xo>  ]  r<>o'"i  whom  flie  had  no  experience  of,  particularly,  that  doSor 
Stubbs  the  governor  came  in  at  firft,  with  the  approbation  of 
Mr.  juftice  Eyre^  and  that  he  was  a  man  of  learning,  probitjr, 
and  piety,  and  a  clergyman. 

On  the  other  fide  it  was  faid,  that  this  guardianfliip  was 
not  devifed  to  three  jointly ^  but  to  three  until  the  infant  earl 
fliould  come  to  twenty-one ;  that  a  guardian  had  not  only 
a  bare  authoricy,  but  alfo  an  intereft,  for  he  might  bring  a 
writ  of  raviftiment  of  ward,  or  might  make  a  leafe  during 
the  minority  of  the  infant,  as  was  determined  in  the  cafe  of 

ShopUmd 
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gA^fJand  ytT{\x%  Rydlery  Cro.  Jac.  55,  98.  fo  that  guardians    ^^^^7^ 
iiad  an  intcrcft  coupled  with  their  authority^  and  confcquently      s^j^^^^ 
|he  office  would  furvive*  bvry*  . 

It  was  truei  it  could  not  be  granted  over ;  no  more  could 
Ae  office  of  executorlhip  i  but  yet  there  could  be  no  queftiort^ 
but  that  if  there  had  been  two  executors,  and  one  (hould  die^ 
the  other  would  take  the  whole  executorlhip  as  furvivor* 

And  as  to  the  objection,  that  there  was  no  profit  in  the 
guardtanfbip,  and  therefore  it  (hould  not  furyivc,  the  fame 
way  of  reafoning  would  hold  in  the  cafe  of  an  executorfhip^ 
for  that  was  barely  a  truft,  and  no  ways  profitable ;  notwith*^ 
ftapding  which,  being  a  legal  intereft,  it  would  furvive.  It 
was  likewife  faid,  that  in  cafe  where  three  guardir.ns  were  ap- 
pointed, if  this  werefuppofed  to  be  but  a  joint  authority,  and 
confcquently  not  to  furvive,  it  would  prove  a  great  inconve* 
nience,  and  in  a  good  meafure  fruftrate  the  intention  of  tb^ 
perfon  appointing  them. 

As  to  what  was  held  in  auditor  CurPs  cafe,  (viz.)  where  an 
office  has  been  ufually  granted  to  two,  and  one  of  them  dies, 
diat  this  is  a  determination  of  fuch  office,  the  reafon  muft  be 
fappoTed  to  be,  becaufe  they  both  make  but  one  officer,  as  in      C  '^^  J 
die  cafe  of  the  (berifFs  of  MiddUjex. 

That  with  regard  to  the  500/.  per  annum  gh en  to  Mr. 
juftice  Eyre,,  in  cafe  of  the  infant's  death  without  iflue,  and 
under  age,  that  could  be  no  objedlion  in  cafe  of  a  tellamen* 
tary  guardian  appointed  by  the  party  himfelf,  whatever  it  might 
ke  where  the  guardian  was  to  be  appointed  by  the  court ;  fof 
where  the  teftator  himfelf  fays,  that  J,  S.  (hall  be  guardian  of 
hisfon,  and  by  the  fame  will  alfo  declares,  that  the  faid  guardlart 
fliall  have  the  whoU  eftate,  in  cafe  the  child  fhould  die  within 
age,  furely  that  would  be  good;  much  more  fhall  the  devife  in  # 
our  cafe,  which  is  but  of  a  fmall  part  of  the  eflate. 

Then  as  to  the  objeftion  of  hardfliip,  from  the  guardian's 
being  inlpowcred  to  impofe  fervants,  governors,  Iffc.  who, 
when  put  upon  the  young  lord  by  fuch  guardian,  would 
probably  not  regard  the  countcfs,  a5  having  no  dependen<;e 
upon  her,  this  might  be  as  well  turned  the  other  way,  (viz,) 
that  if  they  were  put  in  by  the  mother,  they  would  have  no 
regard  to  the  guardian,  wlio  yet  was  intended  by  the  will  to 
be  in  Uco  parentis^  and  to  fupply  the  father's  place. 

G  a  That 
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Eyre  <v.  That  do£lor  Siuhbs  the  governor  might  be  a  good  fchola^^ 

Countefsof  and  i  pious  man,  and  yet  it  would  not  neceflarily  follow^  that 
he  was  a  proper  governor  to  attend  the  young  earl  to  courts 
or  to  noble  families,  or  at  the  exercifes  of  dancing  and  ridiog^ 
which  it  was  fit  bis  lordihip  (hould  be  acquainted  with. 

[  107  ]  Befidcs,   it  was  of  great  confequence,  in  regard  fuch  fer* 

vants  are  apt  to  flatter  their  young  mafters,  and  to  enteruiti 
their  thoughts  with  fuch  things  as  would  be  rather  pleafing 
than  ufeful  to  thenik 

Laflfyj  With  rcfpcft  to  the  tendctncfs  of  the  young  lord's 
conftitution,  that  was,  however,  of  late  grown  flronger^  and 
he  being  now  upwards  of  twelve  years  of  age,  this  was  the 
proper  crifis  for  forming  his  mind,  and  ihftilling  into  him  a 
tafte  of  thofe  noble  qualities,  and  that  fpirit,  which  became  t 
per  fon  of  his  high  ftation,  in  order  to  make  him  ufeful  to  his 
country ;  and  this  being  the  proper  time,  furely  it  was  reafon- 
able  to  truft  providence  in  thefe  cafes,  and  to  fend  the  young 
nobleman  to  fome  publick  fchool. 

[s)i%Ciut.  Lord  Chancellor :  The  father  by  the  (<i)  ftatUte  has  a  right 

to  difpofe  of  the  guardianfliip'of  his  child  until  twenty-oae^ 
and  having  done  fo  here,  it  will  be  (1}  binding,  unlefs  fotne 
mifbehavtour  be  (hewn  in  the  guardian,  in  which  cafe  it  being 
a  matter  of  truft,  this  court  has  a  fu  per  in  tendency  over  it. 

But  as  to  the  objection,  that  this  right  of  guardianlhip 
does  not  furvive,  becaufe  it  is  not  faid  in  the  will  in  expre& 
teritiS5  that  it  (hall  go  to  the  furvivor,  there  feems  to  be  no 
colour  for  it,  becaufe  where  feveral  guardians  are  appointed 
by  a  will^  each  of  them  feems  to  be  a  compleat  guardian^ 
like  the  cafe  where  there  are  two  or  three  church-wardens  of 
^  a  pari(h,  each  of  them  is  a  diftind  church- warden;  and  it 
would  be  mifchievous,  and  of  very  ill  effeft,  if  where  them 
are  feveral  guardians  appointed  by  a  will,  and  fomt  rtfufc  to 
a£t,  that  the  reft  (bould  not  be  able  to  do  any  thing )  and  yet 
f  108  ]  this  muft  be  the  confcquence,  if  a  guardianlhip  devifed  to 
feveral  (hould  be  taken  to  be  one  joint  naked  authority;  fuch 
conftru£tion  would  make  the  a&  of  little  force ;  a  guardian 
has  an  authority  coupled  with  an  intereft,  and  may  bring  a 


(i)  Vide  DiIUm  v.  Lady  Mountcajhell^  3  Bro-  P.  G.  341. 
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writ  of  ravifhment  of  ward  on  the  infant's  being  taken  from  Eyre  v. 

him ;  and  tho'  it  is  true,  that  the  damages  recovered  fhall  by  ^^^l^^l\'^/ 

the  ftatute  go  towards  the  benefit  of  the  ward,  yet  the  decla-  bury,    - 
ration  rouft  lay  it  addamfnum  of  the  guardian  the  plaintiff. 

The  reafon  of  auditor  Curr%  cafe,  where,  on  the  office  of 
auditor  being  granted  to  two,  without  faying  and  to  the  fur* 
nW,  fucb  office  on  the  death  of  one,  was  held  to  be  deter- 
mined, was,  becaufe  in  fuch  cafe  both  made  but  one  officer, 
u  the  twoflieriirs  of  MiddUfex  make,  as  to  their  office,  but  one 
perfon.  Jn  the  prefent  cafe,  here  is  a  plain  right  placed  and 
veiled  in  Mr.  juftice  Eyn  as  the  furviving  guardian,  and  who, 
every  one  is  aflured,  will  well  execute  fuch  truft,  which  it  will 
be  impoflfble  for  him  to  do,  without  being  allowed  to  place 
lind  chufe  the  governor,  gentleman,  tic,  to  attend  upon  and 
take  care  of  this  young  nobleman. 

And  tho'  Dr.  Stubbs  may  be  a  good,  learned,  ai^d  pioqs 
man,  yet  he  may  not  be  fo  fit  to  attend  the  young  earl  to  all 
places,  for  inftance,  to  courts,  places  of  exercifc,  and  divert 
iions,  life,  at  which  i(  may  be  proper  for  his  lordihip  to  ap^ 
pear. 

But  I  muft  differ  from  Mr,  juftice  Eyre^  as  to  fending  the 
infant  to  a  publick  fchool,  which  may  be  thought  likely  to 
jnftill  into  him  notions  of  flavery. 

Wherefore  /#r  cur\  Difcharge  Or.  Siuhhx  from  being  gQ«      [  109  ] 
vemor,  as  alfo  Mr.  Bennet  from  being  gentleman,  and  deliver 
the  infant  into  the  hands  of  his  guardian  Mr.  j^dice   fjrrf, 
who  de^red  chf  young  ^arl  might  dine  with  him. 

But  Lord  Chancellor  faid,  (fiat  this  wa$  in  confidence  that 
the  judge  (hould  return  him  to   his  mother  the  countefs  at 
nighty  for  that  as  yet,  the  court  would  not  make  any  order    ^ 
touching  th^  cuftody  of  the  earl's  perfon. 

Afterwards  on  the  great  feal's  being  taken  from  the  earl  o( 
fdaccUifiiUL^  and  placed  in  the  hands  of  three  lords  commiffion* 
rrs,  on  18.  Match  172^.  M**-  juftice  Eyre  (latcly^^  made  lord 
chief  barron  of  the  exchequer)  exhibited  his  petition  to 
the  lords  commiffioners,  fetting  forth  the  former  proceed- 
ings, and  that  the  infant  earl,  who  was  now  juft  fourteen  years 
of  age,  and  had  b^en  married  to  lady  Sufanna  Niael^  daughter 
to  the  countefs  of  Guinjlorough^  was  detained  from  the  pe* 

Q  3  tetionerj 
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titioner ;  thatfuch  marriage  was  without  the  confent  or  privity 
of  the  faid  lord  chief  baron  the  furviving  guardian ;  therefore 
the  petitioner  thought  it  his  duty  to  lay  thefe  things  before  thd 
court,  praying,  that  the  cuftody  or  tuition  of  the  infant  lord 
noight  be  granted  to  him,  and  that  the  court  would  make  fuch 
order  touching  this  matter,  as  they  fhould  think  proper* 

Upon  this  the  countefs  dowager  of  Shaft/bury  petitioned 
the  lords  commiifioners,  that  the  order  of  the  late  lord  Mac^ 
clesfield^  declarmg  the  right  of  guardian(hip  to  belong  to  die 
lord  chief  baron  ^;rr/,  and  directing  the  perfon  of  the  infant 
earl  to  be  delivered  to  the  faid  lord  chief  baron,  might  be  fet 
afidc. 

Alfo  the  infant  earl  petitioned  the  lords  commiflioners,  in- 
fidlng,  that  the  guardianihip  of  his  lord{hip  given  by  the  will, 
was  determined  by  the  death  of  two  of  the  guardians,  and 
praying  that  his  lordfhip,  being  now  of  the  age  of  fourteen 
years,  might  be  at  liberty  to  chufe  his  guardian. 

On  hearing  thefe  petitions,  the  court  ordered  a  fequeftra- 
tion,  unlefs  caufe,  both    againft   the  countefs  [dowager]  of 
Shaftjburj^  and  againft  the  countefs  of  Gamjboroughy  for  their 
contempt  in  contriving  and  effe£ling  this  marriage  without  the  - 
confent  of  the  guardian^  and  without  applying  to  the  court. 

And  the  perfon  of  the  infant  earl  was  ordered  to  be  reftored 
by  the  countefs  [dowager]  of  Shaft/bury  to  tht  lord  chief  baron, 
it  being  the  opinion  of  the  court  that  tho'  the  declaration  made 
by  the  late  lord  chancellor,  that  the  right  of  guardianihip  did 
belong  to  the  lord  chief  baron  as  furviving  guardian,  and 
the  order  made  thereupon,  was  ever  fo  erroneous,  yet  that 
the  fame  was  a  good  order  until  reverfed,  and  confequentlj  it 
was  a  contempt  to  break  it. 

On  the  15th  Mayj  the  three  lords  commiifioners,  (viz.) 
Sir  Jo/epb  Jdyll  matter  of  the  rolls,  Mr.  baron  Giikerty  and 
Mr.  J.  Raymond^  having  heard  this  matter  foJemnly  argued  by 
counfel  on  both  fides,  gave  their  judgment,  which  was  de* 
livcred  by  the  lord  commifTioner  Jekyll^  that  the  court  were 
ail  of  opinion,  the  fequeftration  againft  the  countefs  of  Shaftjbury 
ought  to  be  abfolute. 

The  marriage  of  a  ward  without  the  confent  of  the  guardian, 
isaravifliment  of  the  ward,  2  Inji,  440.   and  aggravated  in 

this 
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this  refpcft,  that  after  fuch  ♦  raviihtnent  by  marriage,  the 
ward  cannot  be  reftored  to  fuch  condition  as  he  was  in  before, 
it  being  rendered  impoffible.by  the  wrong  of  the  ravifher. 

By  the  ftatute  of  Wtjiminjier  2.  cap.  35.  'tis  enafted,  that 
if  one  be  guilty  of  ravi(hment,  either  of  a  male  or  female  ward, 
if  the  ward  be  reftored,  tho'  not  married,  the  ravifhcr  (hall 
be  puniflied  with  two  years  itnprifonment ;  but  if  the  ward 
be  not  reftored,  or  if  he  be  reftored  and  be  married,  the  party 
guilty  of  fuch  ravifliment  (if  he  cannot  m^rke  fatisfa£lion  for 
the  marriage)  fliall  be  puniflied  by  imprifonment  for  life,  or 
by  abjuring  the  realm,  at  the  difcretion  of  the  court  where  he 
is  tried  ;  fo  that  a  ravifliment  of  ward  became  an  oiFence  not 
only  againft  the  guardian,  but  againft  the  king :  and  whereas, 
on  the  ward's  being  married,  the  raviflier  was  to  be  puniflied 
by  perpetual  imprifonment,  or  by  abjuring  the  realm ;  this 
ihews  the  greatnefs  of  the  offence,  by  the  grievoufncfs  of  the 
punifliment* 

And  the  matter  of  marrying  infants  without  the  proper 
confent  of  guardians,  is  provided  againft,  both  at  law  and 
ia  this  court,  efpecialiy  the  latter,  it  being  notorious,  that  a 
court  of  equity  entertains  no  greater  jcaloufy  of,  nor  fliewfr 
more  refentment  againft  any  thing,  than  the  unlawful  mar- 
riage of  infants. 

In  the  cafe  of  the  marriage  of  a  lunatick,  (v/z.)  that  of 
Mr.  P^ci^r's  marrying  Mrs.  >lj/5&,  •  the  court  {a)  committed    (tf)v;d.Prece^ 
Mr.  Packer^  the  parfon^  and  others  that  vycre  their  agents,    »'>c^*"-4ia- 
and  Packer  continued  in  cuftody  for  a  confiderable  time,  and 
infanta  and   lunaticfcs  may  be  compared  together,  both   of 
tbefe  being  unable  to  take  care  of  themfelves. 

In  cafe  where  an  infant  is  committed  by  the  court  to  the 
cuftody  or  care  of  any  one,  fuch  committee  gives  a  {a)  re- 
cognizance, that  the  infant  fliall  not  marry  without  leave  of  committing  ih 
the  court,  which  form  is  very  rarely  altered,  and  on  fpecial  ^"  ^  °  *" 
circumftances  ;  fo  that  if  the  infant  marries,  tho'  without  the 
privity,  or  knowledge,  or  ncgleft  of  the  committee,  yet  the 
recognizance  is,  in  ftri£lnefs,  forfeited,  whatever  favour  the 
court,  upon  application,  may  think  fit  to  flicw  to^  fuch  com- 
mittee, when  be  appears  not  to  have  been  in  fault. 


[  "2] 
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In  lord  Sommers^s  time,  Mr,  Giodwtn  married  an  infant 
(Mrs.  Knight)  and  was  committed,  and  this  commitment  was 
followed  by  an  a£t  of  parliament  for  diiTolving  the  marriage.    . 

So  on  {a)  Sir  Edward  Hannes'%  daughter  and  heir  who  was 
an  infant  being  invf  igled  from  her  guardian  Pr.  Waugbj  and 
married  to  one  lyillisy  tho'  Mrs.  Hanne^  was  pot  taken  from 
a  guardian  afligncd  by  the  court,  yet,  in  that  cafe^  both  Mr, 
^/7//f,  and  the  parfon,  and  the  agents,  were  all  committed  by 
the  m^ftcr  of  the  rolls.  Sir  John  Trtucr^  and  the  order  after- 
wards confirmed  by  lord  Harcourt  j  and  as  this  court  puniihea 
the  inftruments  vvht?re  fuch  marriage  is  had  without  the  con- 
fe/it  of  the  guardian,  fo,  if  there  be  Only  an  apprehenfion, 
that  the  infant  will  be  married  unequally,  either  by  the  guar- 
dian, or  by  his  negleft,  a  court  of  equity  will  interpofe,  and 
fend  for  the  infant,  and  commit  him  to  the  cuftody  of  a  pro^ 
per  perfon,  or  relation,  in  order  to  prevent  fuch  danger ;  as 
was  done  in  the  cafe  of  the  infant  lady  Catbarine  Annefley  bjr 
lord  chancellor  Harcourt^  and  likcwife  in  another  cafe,  (viz.) 
that  of  Mr.  Vernon  oi Staffordjhire^  by  lord  MaccUsfeU  (l). 

But  the  prefent  cafe  is  iliil  of  a  higher  nature,  as  it  is  th6 
cafe  of  a  peer  of  the  realm,  in  whofe  education  the  publick  it 
intercfted  j  and  where  the  guardianfliip  of  him  is  devifed  by  ^ 
peer  of  the  realm,  {viz.)  by  the  will  of  the  late  lord  Shafijbury^ 

As  to  the  objedion  that  has  been  made  to  the  order  of 
this  court,  that  there  arc  no  words  therein,  that  the  infant 
(ball  not  be  married  without  the  confent  of  the  guardian  : 

Rcfp.  The  court  could  not  fuppofe,  or  forefee,  that  any 
perfon  would  marry  the  infant  without  the  guardian's  con- 
fent ;  and  for  that  rcafon,  there  wafc  no  exprefs  provifion 
againlt  it  in  the  order;  but  flill  this  prohibition  is  implied, 
(wz.)  that  no  perfon,  without  the  leave  of  the  guardian, 
fhould  marry  this  infant ;  befides,  by  the  fame  reafon  that 
thefe  words  ought  to  be  inferted,  the  order  (hould  liktwifc, 
have  provided,  that  no-  perfon  fliould  take  away,  or  ravifh 
this  ward  from  the  guardian,  l^c.  all  which  things  are  furely 
implied  j  but  further,  it  is  a  fufficient  anfwer  to  this  obje<aion, 
that  fuch  negative  words   arc  never  inferted  in  the  order. 


(1)  Et  videLo/d  Raymond's  cafe,  Ca.  tcjnp,  Tal.  5S.     Sfnitk  \,  Sffirf/f,  3  Atk, 

But 
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But  then  it  is  objcacd,  here  is  no  drfparagemcnt  in  this     ^^**  ^*  * 
.  ^r       L         /t.    irti^iij  I.  Counters  of 

marriage  ;  forafmuch  as  the  birth  of  the  noble  lady,  to  whom       SHAPti* 

lord  Sbafifiury  is  married,  and  alfo  her  quality,   are  equal  to         ivi^Y. 
thofe  of  lier  hufband ;  and  (he  has  had  the  advantage  of  being 
educated   under    the   countefs    of  Gainjboroufib  her  mother, 
a  lady  of  great  honor,  virtue,  and  ({uality. 

Sjjp.  Admitting  all  this  to  be  fo,  yet  it  may  be  reafonably      |^  1x4  J 
tuppofed,  that  if  the  in&nt  earl  had  ftaid  till  he  had  attained 
his  age,  and  could  have  made  a  jointure  and  fettlement,  iH 
fiich  cafe  bis  lordfliip  might  have  had  a  better  portion* 

But  in  reality,  tho'  there  be  no  difparageitient,  yet  this  \t 
only  by  way  of  extenuation,  and  can  never  be  urged  as  a 
juftification ;  for  it  is  the  marriage  without  the  confent  of 
the  guardian,  that  conftitutes  the  offence,  fo  that  fuch  mar-* 
riage  having  been  to  one  of  equal  degree  and  fortune,  can 
at  mofl:  tend  but  to  extenuate. 

And  it  is  obfervable,  that  the  difparagement  of  the  ward 
was  not  where  fuch  ward  without  the  guardian's  confent  mar* 
ried  one  of  inferior  degree,  as  a  villein,  citizen,  or  burgef$| 
but  where  the  guardian  himfelf  married  the  ward  to  one  of 
inferior  degree,  for  which  fee  the  ftatute  of  Mertorty  caf.  6^  *J 
%  Ifift.  89,  92. 

ObjeS.  The  punifhment  of  this  ravifliment  of  ward  by 
fcqueftration,  or  otherwife,  would  be  fruitlefs,  fince  the  mar- 
riage having  been  once  folemnized  and  perfeftedj  the  famd 
cannot  be  afterwards  refcinded  or  diflblved.    * 

Rifp.  The  like  objedion  might  be  made,  tho*  the  mar- 
riage were  ever  fo  much  to  the  difparagement  of  the  ward  ; 
but  in  all  thefe  cafes  the  reafon  of  inflidting  punilbments 
i$  for  example's  fake,  and  to  deter  others  from  the  like 
ofience  of  raviibment  of  wards. 

Obje^i^  This  marriage  is  by  the  countefs  the  mother  of  the  . 

infant  earl,  who  is  guardian  by  nature  and  nurture,  and  fo      *-       ^ 
cannot  be  guilty  of  a  raviihment  of  ward. 

Rifp.  The  right  of  a  teftaraentary  guardian  takes  place  ti 
a  guardianfliip  by  nature  ;  by  the  exprefs  words  of  the  aft  of 
parliament  the  guardian  by  will  takes  place  of  all  other  guar^ 
dians,  and  his  authority,  by  that  law,  is  a  continuation  of  the 
paternal  authority, 

Obje£l. 
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Ohje^,  There  is  no  tnftance  of  any  one  cafe,  where  a  eoiii* 
plaint  has  been  againft  an  infantas  mother,  for  taking  awaj 
her  own  child. 

Rifp.  The  lords  SeHirl  and  Orkney  guardians  of  the  infant 
duke  of  Hamihtn^  petitioned  againft  the  duchefs  of  Hamibon 
for  taking  away  the  infant  duke  out  of  their  cuftody,  and 
their  complaint  was  received }  upon  which  the  court  would 
have  proceeded  againft  the  mother,  but  the  guardians  could 
not  make  out  their  right  of  guardianfliip^  by  reafon  of  fomo 
defedl  in  the  inftrument  under  which  they  claimed. 

So  that  all  tbefe  obje£lions  being  anfwered,  the  court  are  of 
opinion,  that  the  fcqueftration  againft  the  countefs  [dowager] 
of  &h(ftfiury  ought  to  be  made  abfolute. 

As  to  the  cafe  of  lady  Gain/borough^  that  fccms  to  differ ; 
and  here  the  queftion  is,  whether  the  countefs  of  Gaifijborough's 
confenting  that  her  daughter  fhould  be  married  to  the  infant 
earl,  be  not  a  contempt  ? 

8  Edjd,  2r  PV»  52-  The  cafe  was  a  writ  of  raviihment  of 
ward  was  brought  againft  four  men  and  a  woman,  the  men 
took  away  the  ward,  and  the  woman,  knowing  that  the  four 
men  had  taken  away  the  ward,  married  the  ward  to  her  daugh* 
ter  \  upon  which  Hirle^  C.J.  gave  the  rule,  that  the  woman 
was  equally  guilty  with  the  four  men,  of  the  raviftiment  of 
the  ward,  the  marriage  of  the  infant,  without  the  confent  of 
the  guardian,  conftituting  the  offence  \  and  tho*  the  guardian 
be  not  appointed  by  the  court^  nor  any  commitment  made 
by  the  court  of  the  infant,  yet  havethofe  been  punilhed,  who 
have  married  the  ward  without  the  confent  of  the  guardian, 
as  appears  from  the  abovp  cited  cafe  of  Mrs,  Hanms^  where 
the  cafe  was  nothing  more  than  that  of  marrying  the  infant 
without  the  confent  of  the  teftamentary  guardian,  and  the 
decree  was  only  for  an  account  of  SW  Edward  Hannes  the 
father'^  perfonal  eftate,  and  for  an  allowance  of  maintenance 
for  the  infant. 

Whereas  in  the  principal  cafe,  the  decree  goes  fomething 
further,  as  it  directs  that  the  will  of  the  late  earl  of  Shafi'^ 
jhury  fliould  be  performed,  part  of  which  will  is,  that  the  in- 
fant earl  ftiould  be  under  the  care  and  guardianftiip  of  the 
nerfons  named  therein. 

In 
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In  3  &.  38.  {Ratclijj^s  cafe)  it  was  refolved,  that  every  an-      Eyre  v. 

ccftor,  whether  male  or  female,  might  bring  an  aftion,  of  trt f-     Countcfs  of 

r  .«  r         ,  .   «  ..        ,.  Shafts* 

pais  or  ravimment  of  ward,  agamlt  any  one  for. taking  away         burt. 

bis  heir  apparent,  male  or  female,  and  for  marrying  fuch 

heir,  and  that  it  is  not  material,  of  what  age  fuch  heir  then 

wu;  and  as  the  anceftor  might  bring  fuch  adion  for  taking 

awiy  and  marrying  the  heir,  fo  alfo  might  the  guardian  for 

taking  away  and  marrying  the  ward. 

It  does  not  appear,  that  the  Ute  earl  of  Gawjborough  left  any 
teftamentary  guardians  of  his  children,  fo  that  as  the  countefs 
was  guardian  of  them  by  nature,  the  marriage  of  her  daughter  C  '^7  1 
belonged  to  her,  confequently,  it  is  to  be  prefumed,  that  fhe 
married  her  daughter  to  the  infant  earl,  at  leaft,  if  fhe  did 
not,  (he  may  purge  herfelf  by  oath. 

But  it  Is  material,  that  the  Lord  C.  B.  Byre^  the  guardian  of 
the  infant  earl,  has  not  in  his  petition,  made  out  any  direct 
charge,  or  prayed  any  thing  againft  the  countefs  of  Gainf* 
hroughj  and  poffibly,  the  court  may  not  be  bound,  ex  officio^ 
to  puniih  for  a  raviChment  of  a  ward^  where  there  is  no 
complaint. 

This  court  has  the  care,  but  not  the  guardianihip  of  In- 
fants, and  the  Lord  C.  B.  Eyre  is  not  a  t  guardian  appointed    Jf  cJ^aiTv?* 
by  the  court,  but  by  the  will  of  the  father,  in  which  rcfpedl   Harm,  fo(V 
the  court  is  the  lefs  concerned. 

And  tho*  ih^Jlat.  12  Car.  2.  r.  24.  fays,  that  a  teftamentary 
guardian  may  maintain  an  a£tion  of  ravifhment  of  ward, 
if  the  infant  be  taken  from  him,  yet  the  ftatute  does  not  injoin 
him  to  do  it,  but  refers  the  fame  to  the  difcretion  of  the 
guardian. 

So  that  in  this  cafe,  forafmuch  as  the  teftamentary  guar- 
dian has  not  complained  of,  or  prayed  any  redrefs  againft 
lady  Gainfioroughj  the  court  will  do  nothing  againft  her,  but 
difcharge  the  order  of  fequeftration  with  refpeft  to  her  { i ). 

And  now  we  come  to  the  petition  of  the  infant  earl  of 
Shaftjbwjy  where  it  is  firft  obje£led,  that  tho'  the  court  might, 
upon  a  petition,  make  a  provifional  order  for  the  taking  care 


(1)  As  to  the  puniihment  of  con«     court,  vide  Mr,  Herlert^s  C2iCe,  pofl.  3. 
tempts  in  marrying  infant  wards  of  the     vol.  1 16. 

of 
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ErtB  V.       ef  «n  infantr  yet  that  they  ought  not  to  make  an  order  de^ 

Counters  of     jcrmining  the  right  of  guardianfliip,  unlcfs  the   matter  b» 

«URY.         brought  jiidicialiy  before  them,  by  bill,  anfwer^  and  proofs, 

r  118  1  ^fjp*  Iri  ^h!'  c^^^9   h®r«  a^ie  a  bill  and  anfwer,  and  both  the 

will,  and  the  devift  of  the  guardianftip,  are  fet  out  by  the 
bill,  whereupon  the  decree  fays,  that  the  trujii  efthe  wllJhaUhe 
ferformed^  pnc  of  whi^h   fei4  Uuft*  \^  the  gwafdi^nfliip  of 

the  infant, 

That  r!ght»  It  is  not  materia)  that  the  earl  was  defcndant,  fbjr  fo  k  was 

which  the  kinj  {^  ^j^^  ^^f^  Q^  jy^^j^  Hanties,  who  was  married  to  Mr.  mUis^ 

fri«,  to  take  Without  the  confent  of  the  guardian  ;  and  this  court  may,  up- 

jc£tiincafciof  On  petition  only,  without  any  bill  or  decree,  make   an  order 

jJ^*^'^V^^^^  to  determine  the  right  of  guardianfliip,  ip  regard  the  care  of 

Infints,  faiu  all  infants  is  lodged  in  the   king  as  ^/rr  ^^/ri^,  and  by  th^ 

Jiafon^f  the  king  this  care  is  delegated  to  his  court  of  chancery, 

fotirt  of  chance. 

fy,  which  in  confcqucncB- thereof  hath  ufed,  upon  petition  q^ly,  withowt  a^ny  WUoK^ecrfe,  tctna^t 

fifcUrs  tquching  tha  determination  of  (y^ch  right. 

In  F.  N^  B,  23a.  the  king  is  bo\md,  of  common  right^ 
and  by  the  laws  to  defend  his  fubjeSs,  their  goods  and  chat- 
tels, lands  and  tenements,  and  by  the  law  of  this  realm,  every 
loyal  fubjeft  is  taken  to  be  within  the  king's  protetS^ion,  for 
which  reafon  it  is,  that  ideots  and  Iqnaticks,  who  are  uncai 
pable  to  take  care  of  themfelves,  are  provided  for  by  the  king 
^^  pater  patria^  and  there  is  ;be  fame  ^C?^fo^  to  ^?;tcn4  thi$ 
care  to  infants,  (i). 

This  is  the  reafon  given  in  the  writ  ek  tete^i^  inquirend$^ 
which  the  king  iflues  out  to  take  care  of  him,  who  regimini 
Jul  ipfius^  bt  b^norum^  iff  terrarum  fuarum^  minimi  fuffiat^  whicl^ 
reafon  alfo  appe^irs  in  the  writ  de  lunatico  infuirendo^  and  in 
4  Rep.  (Bfverley^s  cafe)  infants,  as  well  as  ideots,  are  faid  tq 
be  under  the  care  and  protcdion  of  the  crown,  as  pe^fon^ 
equally,  unable  to  take  care  of  themfelves, 

[  IIQ  ]  In  like  manner,  in  the  cafe  of  charity,  the  king,  pre^  Un^ 

publico^  has  an  original  right  to  fuperintend  the  care  thereof, 
fo  that,  abftrafled  from  the  Aatute  of  J^//z.  relating  to  charita* 


(1)  But  the  cafes  of  lur.aticks  aqd  infants  are  diftingyUhcd  by  lofd  Hardmcke, 
in  Kx  parte  Whitfield^  %  Atk.  315. 

bl^ 
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ble  ttfes,  and  antecedent  to  it,  as  well  as  iince,  it  has  bel^h      £irftk  «4 
every  day*8  pradice  to  file  informations  in  chancery  in  the     ^ountcis  «f 
attorney  general's  name  for  the  eftablifhmcnt  of  charities.  bury.  *^ 

Alfo   in  the  cafe  of  (a)  Bthy  znd  lotd  Falkland^  the  lord    (»}»¥»««  }|)« 
Simmers^  in  delivering  his  opinion,  takes  notice,  that  fevehal 
things  are  under  the  care  arid  fuperintcndency  of  the  king,  as 
be  is  paier  patri^j  and  inftances  in  all  charities,  ideots^  luna« 
deb  and  infants^ 

Indeed  feveral  a£ls  of  parliament  have  made  alterations  in 
fome  cafes  of  this  nature^  which  fo  far  (land  altered,  and  no 
further ;  but  uniefs  th^re  be  exprefs  words  in  an  a£l  of  par«> 
liamentfer  that  purpofe,  the  original  jurifdidion  of  this  court 
femains  as  before  $  but  there  is  not  any  one  a£t  that  has 
taken  away  the  original  jurifdidion  of  this  court  with  refped 
to  this  care  and  fupetintendenty  in  the  cafe  of  infants,  chari* 
ties,  ideots  and  iunaticks.  Since  the  ftatute  which  took  away 
the  court  of  wards,  the  jurifdidion  of  ward(hip  {h)  returns  to  ^^%  iVem^  uU 
the  court  of  chancery  i  and  it  appears  by  the  iS/^^^r  2 1  •  ^^P'^** 
1. 198.  that  a  Writ  may  ifltie  out  of  this  coiirt  to  remove  the 
guardian  of  an  infant^  and  to  put  another  guardiaii  in  his 
ftcad. 

The  law  is  particularly  favouirable  to^  and  careful  of  an 
infantas  intereft,  and  tho'  the  infant  himfelf  caniiot  bring  an 
account  againfl  the  guardian,  until  *  his  coming  of  age^  yet 
tthirdperfon  may  bring  a  bill  for  an  account  againft  the 
guardians  even  during  the  minority  of  the  infant  ( 1  }• 


*i*ho'  an  inftihl 
cannot  bring  tfk 
account  againfl 
his  guardian 
until  his  comiim 
of  age,  yet  a 
third  perfun  May 
bring  fiich  bill 
for  an  accounki 
even  ddrilig  the  minority  of  the  infant* 


So  in  all  decrees  againft  infarttSi  even  in  the  plained  cafes, 
a  day  muft  be  given  them  to  (hew  (t)  caufe  when  they  come 
of  age. 

Lord  Sommers  has  often  faid,  that  this  court  (hould  be 
always  open  for  petitions  1  and  orders  on  petitions,  in  regard 
to  the  guardianOiip  of  infantsi  have   not  only  been   provi<^ 


[  XM  ] 


(1)  So,  Earl  of  Pom/ret  v.  Lord  Wind/or ^  %  Vcz.  484. 

f  Vide  vol.  I.  5041  Fountain  v.  Came  H  al*;  where  it  appCaffi  that  an  infant 
on  hU,  coming  of  age,  and  before  the  decree  made  abfolute,  may  put  in  a  new 
anfwer.    See  alfo  the  cafe  of  Sir  JoJ^n  Nafitr  rerfus  Lady  EjfiHgbam,  poll,  40 1 . 

iiona], 


Eyre  v. 

Counlefs  of 
Shafts- 

fiURY. 


(«)  i8  March 
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fional,  but  in  ibme  cafes  deciilve^  as  to  the  right  pf  guar- 
dianlhip. 

Thus  in  the  cafe  of  lor  J  Tenbam  and  Barret^  there  was  no 
bill  depending  in  this  courts  but  only  a  petition,  deiiring  that 
lady  Tenham  the  mother,  being  a  papift^  might  not  have  the 
guardianlhip  of  the  infant  {a)  determined  on  petition  againft 
the  mother ;  upon  which  an  appeal  was  brought  to  the  houfe 
of  lords,  before  whom  it  was  never  objefled,  nor  once  thought 
of,  that  this  court  could  not,  on  a  petition  only,  determine 
the  right  of  guardianfhip  ;  and  on  the  appeal  the  (i)  lords 
alfo  determined  the  right  againft  the  mother* 

Alfo  in  the  cafe  of  a  teftamentary  guardian,  fuch  guardian 
having  a  plain  legal  right  upon  the  words  of  the  will,  and  the 
whole  cafe  ariAng  thereon,  there  can  be  no  need  of  a  bill  in 
equity,  no  proofs  of  either  fide  are  requifite,  or  can  avail ; 
and  therefore  the  matter  is  propedy  determinable  upon  a  pe-p 
tition  without  a  bill. 

But  in  the  laft  place  it  is  objefled,  that  upon  the  word** 
ing  of  this  will,  the  lord  chief  baron  has  no  right  to  the 
guardianfhip,  the  fame  being  devifed  to  him  and  two  others, 
without  faying  and  to  the  furvivor  of  them^  and  that  this  is  a 
joint  perfonal  confidence  wherewith  three  are  intrufted,  where- 
fore by  the  death  of  any  one,  the  guardianfhip  is  determined  j 
and  to  prove  that  a  guardianfhip  is  perfonal,  it  has  been  urged, 
that  it  is  not  aifignable,  nor  will  it  go  to  executors  or  admi- 
niflrators. 

Refp.  I  admit  a  guardianfhip  Is  not  aifignable,  neither  will 
it  go  to  executors  or  adminiflrators ;  but  for  all  that,  it  is 
coupled  with  an  interefl,  and  is  not  a  naked  authority:  I 
admit  alfo  it  has  been  faid,  that  where  a  naked  authority  is 
given  to  two,  if  one  dies,  the  furvivor  cannot  a&  j  but  the 
fame  book,  {viz.)  i  Infi,  112,  1x3.  fays,  that  where  an 
authority  is  coupled  with  an  intereft,  it  does  furvive.  In  the 
czk  of  Gardner  znd  Shfidonj  [Faughan  182.)  the  cafe  of  a 
guardian  is  compared  to  that  of  an  executor  or  adminiflrator, 
IK^hich  is  not  aiEgnable,  but  yet  furvives ;  and  tho'  a  guardian 


(i)  2  Bro.  P.  C.  539.— Et  vide  Harg.  Co.  Litt,  88.  note  (16). 
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£titt  V. 
W  AOt  in  all  refpeds  Co  be  compared  to  an  executor,  in  re^     CotmtefsoF 
gard  the  Utter  may  contintte  his  executorfhip,  by  appointing      shafts* 
an  executor  by  his  will,   yet  the  cafe  of  a  guardianfhip  de* 
vifed  to  two,  is  ftri£Uy  like  the  cafe  of  an  (f)  adminiftration 
{ranted  to   two,   (efpecially   where   the  debts  amount  to  as 
much  as  the  aflets })  for  in  that  cafe,  as  well  as  in  the  Cafe  o( 
two  guardians,  an  adminiftrator  Cannot  aflign  his  admini(lr4- 
torfhip,  it  will  not  go  to  his  executors  or  adminiftrators,  but 
to  the  furvtving  adminiftrator ;  fuch  an  adminiftrator  is  ac-       ([  11%  J 
counuble  to  the  creditor  for  every  thing,  as  much   as   the 
guardian  is  to  the  infant  ^  fucb  an  adminiftrator  can  make 
flo  profit* 

And  that  a  guardianfiiip  is  coupled  with  an  intereft  is  moft 
apparent,  in  that  a  guardian  may  bring  an  a£lion   and  avow 
in  his  own  name,  may  make  (a)  leafes  during  the  minority  of  (^)*^ott*  Al^ 
the  infiint,  and  may  grant  copyholds  (b)   even  inreveriioni   (^}ibi4« 
as  damhius  pro  temp§r4n 

A  guardianfhip  is  not  properly  an  office,  nor  to  be  re» 
fembled  (for  inftance)  to  the  office  of  a  parkerlhippfor  the 
farmer  has  an  intereft  in  the  infant's  efiate ;  but  a  parker  has 
no  right  or  intereft  in  the  park,  or  land  inclofed  therein,  and 
die  owner  of  the  land  may  determine  fuch  office  by  difpark* 
ing  the  park,  or  killing  the  deer }  and  whereas  in  Ptp.  204* 
it  is  laid,  that  where  the  lord  Grey  committed  the  cuftody  of 
his  fon  to  four,  and  one  of  them  died,  the  authority  determin- 
ed ;  this  cafe  is  put  upon  the  claufe  of  the  (latute  of  4  (2^  5 
PbiL  tsT  Mar.  cap.  ?.  which  fays,  "  that  whofoevcr  takes  a 
^  damfel  unmarried,  and  under  the  age  of  fixteen,  out  of  the 
**  cuftody  of  their  father  or  mother,  or  any  fuch  perfon  to 
^  whom  the  father  in  his  life-time,  or  by  his  will,  or  by  any- 
^  ad  in  his  life-time  has  appointed  the  fame,  (hall  be  fub- 
^  ]t6t  to  the  pain  of  two  years  imprifonment,  or  to  the  pay- 
^  ment  of  fuch  fine  as  the  court  fliali  appoint".  So  that  by 
that  ad,  as  to  this  fpecial  purpofe,  the  father  might  by  will  or 


f  See  2  Vern.  514.  A  Jams  verfus  BuckUnd,  where  on  an  adminiftration  being 
granted  to  two,  and  one  dying,  it  was  held  to  furvivc  to  the  other ;  and  more  par- 
ticolarly  the  cafe  of  Hud/ou  v.  Hud/on^  30  July  1735.  where  lord  Talht  deter- 
mined  accordingly  on  hearing  civilians  (1). 

(I)  Caf.  temp.  Talb.  iij. 

deed 


Countefs  of 
Shafts- 

BURY. 

C  "3] 


r  ih] 
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deed  appoint  the  cuftody  of  his  daughter,  but  fuch  appointee 
had  not  the  like  intereft  as  the  guardian  has^  he  had  but  a  bare 
authority. 

As  to  auditor  Ckrrfs  cafe,  than  depended  upon  the  ftatutc 
of  the  32  H.  i,  cap.  46.  but  in  the  principal  cafe^  when  the 
now  infant  earl  was  fo  very  young  as  not  to  be  above  a  year 
old,  and  the  teftator  had  appointed  him  three  guardians  it  was 
hardly  probable^  that  the  teftator  hiihfelf  could  imagine,  that 
all  thofe  three  guardians  fhould  live  until  the  child's  age  of 
twenty-one ;  and  then  to  fay,  that  the  guardianfliip  fball  de«» 
termine  by  the  death  of  any  one  of  the  guardians,  would  be  t^ 
affirm,  that  the  more  care  the  father  takes  of  the  child's 
education,  the  lefs  it  (hall  profit  the  child,  becaufe  by  th« 
death  of  any  one  of  thefe  guardians  the  child  fhall  be  without 
a  guardian,  and  the  more  of  them  were  appointed  by  the 
father^  the  lefs  likelihood  there  would  be  that  they  all  (bould 
live  till  the  child  fhould  arrive  to  twenty-one. 

J/ord  commtffioner  Gilbert  was  of  the  fame  opinion  with 
lord  JikyU%  obferving  further,  that  the  court  of  chancery  has 
an  original  jurifdidiion  of  the  right  of  guardianfhip,  and  aa 
formerly  the  lord  by  priority,  (i.  i.)  that  lord  of  whofe  manof 
the  lands  vriiich  were  firft  in  the  family  were  held,  had  a  right 
to  the  guardianfhip,  fo  the  court  of  chancery  could  determine 
touching  that  priority. 

And  tho*  tenures  in  chivalry  be  taken  away,  yet  the  jurif* 
diftion  which  the  king  had,  as  pater patria,  remains. 

It  appears  from  Bra^on^  lib.  3.  cap.  9.  and  Fleta  cap,  1. 
and  Stamford  fo.  37.  that  the  king  is  proteftor  of  all  his  fub- 
jedls  ;  that  in  virtue  of  his  high  truft,  he  is  more  particularly 
to  take  care  of  thofe  who  are  not  able  to  take  care  of  them^ 
fclves,  confequently  of  infants,  who  by  reafon  of  their  non« 
age  are  under  incapacities  \  from  hence  natural  allegiance 
arifes,  as  a  debt  of  gratitude,  which  can  never  be  cancelled^ 
tho*  the  fubje<a  owing  it  goes  out  of  the  kingdom,  or  fwears 
allegiance  to  another  prince* 

It  has  been  objefted,  that  this  is  a  matter  of  right  and  muft 
be  determined  by  a  decree  on  bill  and  anfwer. 


But 


t)o  Teraii  Si  HilL  lyti^ 

fiut  poffibly  then  It  will  be  t6o  late**  and  When  this  right  ^'^^^  .^'• 
icpcnds  upon  the  plain  words  of  a  will,  why  (hould  the  infant  s^hafVs^ 
be  delayed,  or  put  to  the  charge  of  a  decree  ?  burya 

This  is  an  authority  coupled  with  an  inteteft^,  Hhd  no  pre-^ 
tence  that  the  guardians  are  obliged  to  a£t  jointly^  The 
afiions  given  by  the  law  plainly  fhew^  that  the  guardian  has 
an  intered.  The  renledies  arej  i/ly  trefpafs  if  one  takes 
away  the  ward,  and  the  guardian  has  got  pofleffion  of  him 
agiia,  or  if  the  ward  isftill  detained,  then  a  writ  of  mvifh* 
mentofward* 

And  a^  to  the  objeAion,  that  the  guardian  cah  rtiakc  ti6 
profit  of  his  guardianfhip,  if  this  be  for  the  fervice  of  thefa-^. 
ihliy,  (as  furely  it  is)  why  (hould  it  not  be  as  valuable,  as  if 
the  fame  could  have  been  turned  to  his  owh  advantage  i 

The  father  mdy  britig  an  a£tidn  againft  any  perfoh  for 
bking  away  his  heir,  aiid  fo  might  any  anceftor  againft  any 
perfon,  except  againft  the  lord  of  >Vhom  the  lands  were  held  iil 
chivalry,  before  fuch  tenure  was  wholly  taken  away« 

The  cafe  ill  Pdpb.  was  only,  where  the  parties  having  thi^  f  m  1 
cuftody  of  the  infant  gfvert  to  theni,  were  invefted  with  a 
bare  authority  for  a  particular  piirpofe,  and  fothe  death  of  one 
ofthc  guardians  determined  this  joint  authority }  whereas  th^ 
ftatute  of  12  Car.  2.  (which  was  drawn  by  lord  chief  juftic^ 
Hali)  gives  the  guardian  an  authority  coupled  with  an  in* 
tcrcft. 

Such  teftamentary  guardian  takes  place  of  all  oth^r  giiaf* 

dians^,  and  his  intercft  is  for  the  good  and  honour  of  the  family  > 

as  the  father  was  the  head  of  the  family^  fo  the  ftatute  puts 

bim  imUc9fatrt$* 

.^ 

Wherefore  he  agredd  with  Lord  J^kjll  sH  uto,  as  did  ^to 

hord  Commifiioner  Raytnond-.  ( 1 } 

( 1)  Thefabftanceof  thecafcs  rcfpeding  ihtcndetice  of  guardians^  Is  to  be  found 

thefeverai  kinds  of  gnardianftiip,  and  in  Harg.   Co,  Litt.    8d«   *.  notes   ii^ 

the  origin  and  extent  of  the  jurifdidlion  la>  13^  14^  15,  i6» 
of  the  coirt  of  chancery^  in  the  fupd/^^ 


Vat.  It  tt  Attorney 
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Cafe  2S* 
At  the  Rolls. 
%  Eq.  Ca.  Ab. 
193.  pi.  18. 
One  devifet 
500  /.  to  the 
church  of  St. 
Jlthnst  thif  it 
good,  tnd  be- 
longs to  the 
church -war- 
dent,  and  to  be 
im ployed  in 
the  repairing 
aod  adorning  the 


Pirfntj  a  corre- 
lation for  the 
taking  of  bnd 
for  the  bcnffit 
of  the  churchy 
as  ihc  church- 
\v4idcns  are  for 
p.'.ifonal  thing i. 

[♦   126   ] 


Attorney  General  verfus  Rupcr. 

ONE  by  will  gave  500/.  to  his  wife  for  life,  remainder 
to  the  parifb  church  of  St.  HeUns^^  London^  which  is  an 
impropriation ;  upon  this  the  queftion  was,  whether  the  vicar 
or  ftipendiary  of  this  church,  fhould  be  intitled  to  this  5C0/. 
after  the  teftator's  widow's  death,  or  whether  it  Ihould  go 
to  the  church- wardens  for  the  repairs  and  improvements  of 
the  church  ? 

charch. 

The  Mafter  of  the  Rolls  took  time  to  confidcr  of  the  cafe, 
and  afterwards  pronounced  his  decree,  that  this  500 /.  Hiould 
not  go  to  the  vicar  or  ftipendiary  of  the  church,  but  did  belong 
to  the  church-wardens  for  the  reparations  of  the  church,  and 
the  improving  and  adorning  the  fame. 

^  His  Honour  took  notice,  that  money  or  charity  given  for 
repairing  a  church,  is  one  of  the  charities  mentioned^  preferved, 
and  eftabli/hcd,  by  the  Stat.  43  EHz.  c.  4.  that  as  on  the  one 
hand  the  par/on  of  the  church  is  a  corporation  for  the  taking  of 
lawi  for  the  ufe  and  benefit  of  the  church,  and  not  capable  of 
taking  ^o<?^/j,  or  ^ny perfonalty  on  that  behalf;  fo  on  the  con- 
trary, the  church-wardens  are  a  corporation  to  take  moneys  or 
goods^  or  other  perfonal  things  for  the  ufe  of  the  church,  but 
are  not  enabled  to  take  lands. 

That  goods  given  or  bought  for  the  ufe  of  the  church  arc  all 
hna  ecckftay  for  the  taking  whereof  the  church-wardens  may 
bring  trefpafs,  F.  N.  B.  gi  K.  and  may  bring  trefpafs  for  the 
taking  of  thefe  goods,  as  well  in  the  time  of  their  predecefTors^ 
as  iu  their  own  time. 

Wherefore  the  court  decreed  this  500/.  to  be  applied  to* 
wards  the  repairing  and  adorning  the  church. 


DE 
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prybuttcr  verfus  Bartholomew.  Cafe  16. 

At  the  Rolls« 

BARON  in  right  of  the.  wife  fcifcd  in  fee  of  a  (hare  of  X^'^^J"^' 
the  New  River  water,  baron  and  feme  make  a  mortgage  Huibwid  feifcd, 
by  way  of  leafe  for  1000  years  by  deed  without  finc^  rcferving  wifeiofiihare 
a  peppcr-corn  rent.  **lf^*  .^^u^'* 

•    ••  ver  water,  the 

wSfSe  cannot  be 
birred  faat  fine  ;  and  where  they  both  wUhout  a  fine  mortgage  fuch  /hare,  and  the  wift  ifttr  tht 
hulbaad*!  4eftCh  p»y«  iatesca,  diU-wili  not  lAna  the  mortgage. 

The  baron  died^  upon  which  the  feme  received  the  profits^ 
mnd  paid  the  intereft  \  and  now  the  mortgagee  brought  this 
bill  to  fbreclofe  the  wife,  infifting,  ijl.  That  this  leafe 
being  not  ailually  vmd^  but  only  voidable  by  the  feme  after  the 
b«xm*8  death,  and  the  feme  having,  when  discovert,  paid  the 
imereflv  the  (am^  amounted  to  an  eledlion  in  her  to  affirm  the  < 

|ea(c« 

Or,  2dly^  That  if  the  mortgage  were  not  affirmed,  yet  the 
decree  of  foreclofure  which  was  defired,  would  better  the  legal 
tide  of  the  mortgagee,  and  not  prejudice  the  feme» 

Mafter  of  the  Rolls:  A  fine  may  be  (and  ufually  is)  levied  of  r  j^S  ] 
-f  New  River  fbares,  by  the  defcription  of  fo  much  land  aqua 
cooperfy  and  in  this  cafe  there  oi^ght  to  have  been  a  fine,  it 
being  the  inheritance  of  the  w^ife  ;  if  there  had  been  a  rent 
referved,  the  acceptance  of  fuch  rent  by  the  wife,  when  dif« 
covert,  would  have  affirmed  the  leafe  ^  but  here  is  no  ac- 
ceptance, and  the  leafe  is  of  an  incorporeal  thing,  out  of 
which    rent  could  not  well  be  referved. 


t  And  wherever  a  fine  and  recovery  are  oeceiTary  for  the  cutting  off  the  int«;il 
and  reaaiiuier  of  iuch  fh^u-es^  in  regard  the  I^e<w  Ri'utr  runs  through  three 
counties,  (w«.)  Hertford^  Middle/ex  and  Lomicn^  there  muft  be  three  feveral  fine:, 
and  recoveries  paffed  as  to  any  of  thefe  fharrs,  %ix.  a  fine  and  recovery  in  each 
county. 

«  %  Wherefore 
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Drybuttek 

Bartholo- 
mew* 


Wherefore  the  leafe  expiring  by  the  death  of  the  hufband, 
the  mortgage  is  alfo  thereby  determined,  and  nothing  remain- 
ing to  foreclofe.  And  tho'  the  court  will  not  narrowly  look 
into  the  title^  yet  when  all  this  is  admitted  on  both  fides,  and 
appears  upon  the  opening,  why  fhould  I  pronounce  a  vain 
decree  I 

Difmifs  the  bill,  but  without  cofts  (i). 


(l)  In  G$oJright  V.  Strafha/i,  Cowp. 
20 1,  there  was  a  mortgage  for  years  by 
hulband  and  wife,  of  the  wife's  inherit- 
ance without  any  fine  levied,  and  on 
cjedbncnt  brought  by  the  wife  after  the 
hulband's  death,  againfl  the  mortgagee 


in  pofTeiHon,  circomflances  of  confirma- 
tion by  the  wife  when  difcovert  were 
holden  to  be  a  defence  in  the  ejedment, 
aj though  there  wa3  no  a^ual  re- deliver/ 
of  the  deed. 


Cafe 


27. 


2  Eq.  Ca.  Abr. 
to   pi.  9. 

353-  PJ-  M- 
Stoppage  no  pay- 
ment at  law,  nor 
in  equity,  unlef^ 
under  fpecial 
circumftances, 
and  In  cafe  of 
mutual   de- 
mands, where 
the    balance 
only  is  the  debt. 

[    129] 


JcfFs  verjiis  Wood,  &  aW  &  e  contra. 

nOBERT  Jeffs  the  plaintifPs  fatfier  and  teftator,  having 
a  nephew  the  defendant  JVoodj  received  him  when  ait 
infant,  on  his  father's  death,  into  his  (the  faid  Jeffs^s)  family, 
and  provided  him'  with  cloaths,  and  fent  him  to  fchool ;  after 
which  he  took  him  apprentice  in  the  trade  of  a  wine  cooper, 
and  as  to  ail  expences  of  cloaths,  learning,  and  board,  kept 
an  account  in  his  books  ;  but  after  he  became  an  apprentice, 
then  the  board  was  omitted  in  the  account. 

Then  Jeffs  the  father  by  his  will  gave  500  /.  to  the  de- 
fendant his  nephew,  and  made  his  fon  the  plaintiff  Jeffs  his 
executor  and  reflduary  legatee,  and  died. 

The  plaintiff  Jeffs  the  fon  gave  the  defendant  Wood  credit 
for  wine,  and  intruded  him  to  receive  monies  ^  fo  that  tbt 
defendant  Wood  became  further  indebted  to  the  plaintiff. 

On  the  defendant  Wood's  fuing  the  plzintiffjeff  the  execu- 
tor, in  the  fpiritual  court,  for  this  500/.  legacy,  the  plaintiff 
Jeffs  brought  his  bill  firft  againft  Woodj  and  he  becoming  a 
bankrupt,  againft  the  ailignees  under  the  commifEon,  to  have 
an  allowance  made  him,  out  of  the  legacy,  for  the  money 
which  the  bankrupt  the.  legatee  owed  to  the  teftator,  and 
likewife  to  the  plaintiff  Jeffs ;  and  on  the  other  hand  the 
iffignees  brought  their  crofs  bill  againft  Jeffs  for  the  legacy. 
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Mafler  of  the  R$Ib:  It  is  true,  ftoppagc  is  no  payment  at      Jepfs  v. 
law,  nor  is  it,  of  itfcif,  a  payment  in  equity,   but  then  a       Wood, 
very  flender  agreement  for  difcounting  or  allowing  the  one 
de||t  out  of  the  other,  will  make  it  a  payment,  becaufe  this 
prevents  circuity  of  adlion  and  multiplicity  of  fuits,  which 
is  not  favoured  in  law,  much  lefs  in  equity. 

But  it  may  be  a  doubt,  whether  an  infolvent  perfon  may  in 
equity  recover  againft  his  debtor,  to  whom  he  at  the  fame  time 
owes  a  greater  fum ;  tho'  I  own,  it  is  againft  confcicnce  that 
/  fhould  be  demanding  a  debt  againft  B.  to  whom  he  is  in- 
debted In  a  larger  fum,  and  would  avoid  paying  it. 

However,  it  feems  that  the  leaft  evidence  [a)  of  an  agree-       [  130  ] 
mentfora  ftoppage  will  do;  and  in  thefe  cafes  equity  will    («) Vide i  Vera. 


121. 


take  bold  of  a  very  flight  thing  to  do  both  parties  right.     And    2  Vera.  418. 
it  is  ftiU  more  reafonable,  that  where  the  matter  of  the  mu-    p«««*i- i«Chw. 
tU2l  demand  is  concerning  the  fame  thing,  there  the  court 
ihould  interpofe,  and  make  the  balance  only  payable. 

Now  in  the  principal  cafe,  the  defendant's  the  legatee's 

demand  is  in  refpefi  of  the  teftator's  aflets,  without  which  the 

executor  is  not  liable ;  and  it  is  very  juft  and  equitable  for 

the  executor  to  fay,    that   the  defendant  the   legatee  has  fo 

much    of  the  aflets  already   in   his  own  hands,  and  confe- 

quently  is  fatisfied  pro  tanto  \  and  forafmuch  as  it  is  probable 

the  (piritual   court   will  not  allow  of  this  difcount,  therefore 

the  fait  here  is  very  proper,  in  order  to  have  fuch   an  aU 

lowance. 

So  that  if  the  legatee  himfelf  had  brought  the  bill  for  his 
legacy,  it  had  been  very  proper  for  the  executor  to  have  in- 
fifted,  that  the  legatee  owing  fo  much  to  the  teftator,  and 
having  already  fo  much  in  his  hands  of  the  tcftator^s  aflets^ 
was  confequently  paid  fo  far. 

In  the  prefent  cafe,  the  ailignees  of  the  commiflion  of  bank- 
ruptcy againft  the  defendant  JVood  bring  their  bill  for  the 
legacy,  and  ftanding  in  the  place  of  the  legatee,  can  be  iq 
no  better  cafe ;  and  therefore,  as  the  legatee  had  he  brought 
his  bill  for  the  legacy,  might  have  been  told  by  the  executor, 
that  having  fo  much  of  the  aflets  in  his  hands,  he  was  con- 
IcqucQtly  paid  (b  mu<;h  of  his  kgacy,  furely  the  (ame  thing 

H  3  »ay 
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Jeffs  v.       may  now  bfe  infiftcd  upon  againft  the  affxgnccs,  who  ftand  id 

°°^*         the  place  of,  and  reprcfcnt  the  legatee. 
[   '31  ]  Then  it  was  obje£led,  that  this  demand  of  the  defendant 

Wood^  or  of  the  affignees,  was  not  a  debt  but  a  Ugacy^  ar^  a 
matter  demandable  in  the  fpiritual  court  where  it  was  fued 
for,  till  fuch  fuit  was  (lopped  by  injundion  9  and  that  the  fta- 
tutes  of  bankrupts  mention  only  debts  due  from  and  to  the 
bankrupt.      4 

But  to  this  it  wai  anfwered  and  refolved,  that  a  legacy  i\xt 
from  an  executor  who  admits  afl'ets,  (as  in  the  prefent  cafe)  is 
in  equity  a  debt  due  from  fuch  executor,  and  an  equitable  dc* 
mand  is  a 'debt  within  the  ftatutes  of  bankrupts. 

^dly^  As  to  the  money  or  goods  lent  or  delivered  to  the  de- 
fendant ^W  by  the  plaintiff  the  executor,  this  was  held  by 
the  court  to  be  in  part  of  payment,  and  that  it  muft  neceflarily 
be  fo  taken ;  otherwife  the  plaintiff  would  have  credited  the 
defendant  /^TW  therewith  ;  and  by  the  fame  reafon  that  if  the 
legatee  had  fued  in  equity,  the  executor  might  have  faid  and 
inftded,  that  the  plaintiff  had  received  fo  much  of  the  legacy 
by  money  and  goods,  and  that  the  defendant  was  ready  to  pay 
the  refl,  fo  the  affignees  claiming  the  legacy  could  not  be  in  a 
better  condition  than  the  legatee  himfelf. 

4//;^',  The  court  took  notice,  that  it  was  not  material  that 
the  defendant  was  an  infant  when  the  cloaths  and  education 
were  provided  for  him  by  his  uncle ;  for  an  infant  may  be- 
come  indebted  for  thefe  as  well  as  a  pcrfon  of  full  age  for 
money  lent ;  and  the  teflator's  having  kept  an  accoutit,  as 
between  debtor  and  creditor,  of  all  thefe  charges^  fully  fhewed 
they  were  not  intended  as  gifts  but  loans. 

T  ix\  ']  S^^^^y^  That  there  could  be  no  pretence  to  fay,  becaufe  the 

teftator  gave  a  legacy  of  500/.  to  the  defendant  It^ecd^ 
therefore  this  was  an  argument  or  evidence,  that  the  teflator 
ijitended  to  remit  the  former  debt  j  but  if  a  man  gives  a  legacy 
to  his  creditor  to  the  amount  of  his  debt,  this  has  been  con- 
ftrucd  a  payment  or  (f)  fatisfa*3ion  of  the  debt,  becaufe  a 
man  muft  be  fuppofcd  to  be  juft  before  he  is  bountiful. 

t  NotwithiUnding  this  general  dcctrinc,  yet  wherr  the  teftator  has  left  where- 
withaU  and  (bowed  his  intentions  fo  ic>  be,  he  ha.s  been  couftrucd  to  be  both  ju»l 
and  bountiful.  Vide  Sail:.  155.  Cutbbcn  verfuo  FiaicA,  aixd  vol.  i,  Cbauncefi 
cafe,  4.08. 

Decree 
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Decree  an  account,  and  let  the  plaintiff  pay  only  the  for* 
plus«  after  having  deducted  what  is  due  from  the  legatee,  as 
well  to  bimfelf  as  to  the  teftator,  but  no  cofts  on  either  ilde. 


j€FFS  T, 

Wogx>. 


Carteret  verfus  Carteret/  (i). 

LADY  Carteret^  being  feifed  in  fee  of  fome  lands  in  Mtd-^ 
JUfix^  part  of  which  were  freehold,  and  part  copyhold, 
aod  having  furrendered  the  copyhold  to, the  ufe  of  her  will, 
devifisd  all  her  faid  freehold  and  copyhold  lands  to  truftees  and 
their  heirs,  to  the  ufe  of  the  eldeft  fon  of  Sir  Charles  Carteret 
for  two  years  next  after  her  death,  and  if  the  faid  eldeft  fon 
within  thefe  two  years  (hould  become  a  proteftant,  then  the 
tfuftees  were  to  ftand  feifed  to  the   ufe  of  fuch  eldeft  fon  in 
tail  male,  and  for  want  of  fuch  conformity,  then  to  the  ufe  of 
the/ecoodj,  and  every  other  fon  of  the  faid  Sir  Charles  Carteret 
being  a  proteftant^  and  to  the  heirs  male  of  their  bodies  being 
proteftants ;  and  for  want  of  fuch  conformity  in  any  of  the 
ions,  or  if  they  fhould  die  without  ifiue  male,  then  to  the  ufe 
of  the  eldeft  daughter  of  Sir    Charles   Carter^'ty  being  a  pro* 
trftant,  and  the  heirs  of  her  body  being  proteftants,  remainder 
to  the  fecond,  fcfc.  daughter  of  Sir  Charles  Carteret^  being  a 
proteftant  in  tail,  remainder  to  the  eldeft  fon  of  Sir  Chrijh- 
fher  Hale^  w4io  was  afterwards  Sir  Edward  Hale,  and  aflually 
a  proteftant  and  born  of  proteftant  parents. 

Sir  Charles  Carteret  had  fcveral  fons  that  were  all  p?plfts, 
and  continued  fo,  but  his  eldeft  ds^ughtcr  being  above  the  age 
of  eighteen  years  and  fix  months  did  conform,  and  now 
brought  her  bill  againft  the  truftees,  to  compel  them  to  join 
with  her  in  fuffering  a  common  recovery  of  the  prcmifTes. 

1/?.  Obj.  The  eldeft  daughter  being  above  the  age  of  eigh- 
Ceeu  and  fix  montbs>  her  conformity  afterwards  is  of  no  avail, 
ihc  being  difablcd  by  the  ftatute  from  taking. 

Cur^:  No  eftate  or  right  is  to  veft  in  any  of  the  fons  or 
daughters  of  Sir  Charles  Carteret  until  they  conform,  and  be- 
tome  proteftants ;  their  co^vcrfion  to  the  proteftant  religion 


.Cafe  28. 

Lord  Mac- 
clesfield. 

Devife  of  \uA 
to  tnifteet,  in 
truft  if  the  el- 
deft fon  of  A. 
turn  proteftant, 
then  to  fuch 
eldeft  fon  ;  this 
t  good  devife 
not  to  1  ptp'tft, 
but  to  a  protcft* 

9Skt% 


I  133  3 


(1)  Reg.  Lil>.  A.  1712.  foL  336. 
H4 
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Cakteret      is  a  condition  precedent  to  their  taking  the  eftate,  and  the  a£^ 
^     '^'  of  the  II  ^   12  ^.  3*  againft  papifts,  does  not  affed  this 

cafe  I  for  this  devife  is  not  to  a  papift,  but  on  the  contrary  is 
exclufive  of  papifts;  and  therefore  if  this  cldeft  daughter  of  Sir 
CharUs  Carteret  be  a  f^ncere  convert  to  the  proteftapt  religion, 
ihe  is  intitled  to  take  ;  but  in  regard  there  may  be  fomc  doubt 
of  the  fincerity  €^  her  convefflop,  let  i(  ftand  over* 

iacaUbiops'         *  td  Obj,  The  plaintiflF's  bill  being  to  Compel  the  tniftees 

tr«^"«t  the  ^^  convey  the  legal  eftate,  in  order  to  have  a  common  recovery 

incenc  they  fuffered  thereof,  this  is  an  idle  prayer ;  becaufe  the   devife, 

a  fec^;very,  thi^  being  to  the  ufe  of  thc  firft,  tfr.  fon  of  Sir  CharUs  Carteret^ 

?t1i%*IS^  ^'  and  fo  to  the  eldeft  daughter  of  Sir  Charles  fucceffively  in  tail, 

prajr,  that  the  Js  an  ufe  executed  ;  for  a  devife  (i)  to  an  ufe  is  as  inuch  an 

c^v^thcpret  wfc  executed,  9s  any  other  conveyance  to  an  ufe, 

iDtdes  to  ceftiit 

oue  truft  in  tail,  who  may  then  fuffcr  a  recovery;  though  if  the  trutlees  are  ilfo  tra/!ees  for  any 
^0  jity  fubfitlio{>  they  are  not  compellable  to  part  with  the  legal  eflate  out  uf  them  to  theceftui  que 
triii>  in  uil. 

[^  134  }  Cur*:  If  this  be  a  doubt,  it  is  reafonable  that  the  truftees 

>    ftojld  be  decreed  to  copvey  ^  and  if  tji^y  have  no  }eg?il  eftate, 
it  will  not  hurt  them« 

3//  Ohj.  Suppofing  the  tniftees  have  the  legal  efiate,  yet  the 
bill  prays,  that  they  (bould  join  in  a  common  recovery,  which 
is,  in  efFcHy  by  compelling  the  truftces.to  join  in  deftroying 
all  the  remainders  created  by  the  will,  to  make  them  join  in 
^ifappointing  the  will. 

Cur':  So  far  the  bill  feems  proper,  that  as  the  plaintiff  has  a 
right  to  the  ^ftate-t?iil  in  the  truft,  fo  the  truftees  fliould  con- 
vey to  the  plaintiff  an  eftate-tail  in  the  lapds,  and  after  the 
plaintiff  has  gained  this  eftate-tail,  none  can  prevent  her  from 
having  a  power  to  fuffcr  a  recovery  of  this  eftate,  it  being  in^ 
cident  to  tenant  in  tail  to  fuffer  a  recovery;  but  the  devife 
being  to  truftees  to  pay  fever^l  annuities  out  of  the  eftate  to 
fcvcral  of  the  brothers  and  fifters,  if  any  of  thefe  annuities  are 
ftill  fubfifting,  I  do  not  think  that,  without  the  confent  of  the 
annuitants,  the  leg?il  eftate  can  be  forced  out  of  the  truftees, 
C  ^3S  3  ^^^y  being  truftees  as  well  for  the  annuitants  with  regard  to 
their  annyities,  as  for  the  plaintiff  in  refpcd^  to  tbc  refidue  of 
the  profits  of  the  land. 


(c)  Vi.U-  H.ir^   Co,  Lift.  2-7.  a.  part  of  the  note  tp  271.  b. 
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But  It  being  faid,  that  the  brothers  and  fifters  of  the  plaln*- 
tif,  to  whom  thcfe  annuities  are  given,  are  papifts,  let  the 
mafter  inquire  what  age  they  were  of  at  the  time  of  the  death 
of  the  teftatrix,  and  when  thefe  annuities  were  to  veft :  if  they 
ihall  appear  to  have  been  above  the  age  of  eighteen  years  and 
fix  months,  then' the  devife  to  them  is  void  ;  but  (a)  if  they 
were  fo  very  young,  as  not  to  be  above  the  age  of  one,  two, 
three  or  four  years,  and  confequently  incapable  of  profef&ng 
the  popi(h  religion,  in  fuch  cafe,  they  ihall  retain  thefe  an- 
nuities until  their  age  of  eighteen  years  and  fix  months,  from 
which  time  the  annuities  are  to  go  (o  proteftant  kindred,  until 
the  death  or  conformity  of  the  annuitants  ;  but  if  the  infants 
were  thirteen  or  fourteen  at  the  time  of  the  vefting  of  thefe  an- 
nuities, it  is  my  opinion,  that  then  they  might  be  looked  upon 
as  capable  of  profefling  the  popi(h  religion ;  and  if  in  hA  they 
djd  profefs  the  fame,  they  were  thereby  incapable  of  takingt 
and  the  devife  to  them  of  their  annuities  was  void. 

Alfo  the  court  faid,  that  fuch  brothers  or  fifters  could  not 
releafe  their  right  to  s|ny  intail  given  them  by  the  will;  for- 
afmuch  as  without  a  fine  they  could  not  bar  their  iiTue* 


Carteret 
Carteret* 


(a)  See  the  caTe 
ofHiUindFii. 
kJo,  antf  • 
An  iafint  onder 
the  age  of  etch* 
tean*  prolilfing 
the  popiih  re- 
ligioBy  caaoot 
take  areal^e- 
ftatei  iecyUf 
fo  ^oung  at  HOC 
to  he  abjt  lo 
ohuie  or  oilier* 
ftand  any  re- 
ligion* 


Harris  ver/uJ  Bifliop  of  Lincoln,  Cafc  20* 

.  Lord  Mac- 

CT^JLB  OT  Barkfr  being  feifed  in  fee  of  a  real  eftate  as  heir  clesfield, 

on  the  part  of  his  mother's  mother,  and  being  alfa  feifed  One  feifed  in 

in  fee  of  a  very  fmall  eftatc  of  ♦  4/.  per  antiumj   as  heir  to  his  themothcr'a 

own  father,  devifes  all  thefe  lands  to  truftees  and  their  heirs,  '"<>\h«'j  <*«^»<«J 

'  *  the  land  to  tnif* 

in  truft  to  pay  feveral  annuities  and  charities ;  after  payment  tees  in  fee,  in 

of  which,  he  devifes  the  refidue  of  the  rents  and  profits  of  the  verai  annJties, 

prcmiflcs  to  his  own  right  heirs  of  his  mother's  fide  for  ever  ;  *"**  ^^'^  "^^""^ 

,  '  to  go  to  the  lef- 

and  the  queftion  was,  who  fhould  be  intitled  to  the  refidue  of  tatofi  right 

the  rents  and  profits,  whether  the  heir  of  the  mother's  father,  thet's^fideV^'*' 


pr  the  heir  of  the  mother's  mother  P 


ever;  the  hcirf 
of  themotherN 
mothcr*s  lidc 
intiled  to  the  eftatc  and  furplus  of  the  profits  after  the  annMitics  paid. 


i^.  It  was  infifted,  that  parol  proof  (hould  be  read  as  ex- 
planatory of  the  teftacor's  intention. 

To  which  it  was  anfwcred,  that  tho'  parol  proof  might  be 
in  fome  cafes  allowed  as  to  pcrfonal  eftate,  as  was  done  in 

the 


[♦  136  ] 
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Harris  t;.  the  cafe  of  F^«^  vcrfus  Fam  (a),  yet   in  the  cafe  .of  land, 

Bifhop  of  where  the  ftatutc  requires  that  the  will  (hould  be  in  writing,, 

syy      '  there  ought  not  to  be  any  parol  proof  >  and  therefore  in  the 

(*>aVcrn.fei.  cafc  of  Slradi  vcrfua  Lady  RuJfA  ^  ar  (h)  where  the  devifc 

Rcporu  i«  ^^5  Qf  lands  out  of  fettlement,  the  houfc  of  peers  would  not 

Chan,  ptrc  ^,  '  "^ 

fbl.  90.  folia  allow  any  parol  proof,  for  that  the  title  of  the  devifee  muft  de- 
pend upon  the  words  of  the  wilU  otherwife  no  counfel  that 
ibould  fee  the  will,  would  be  able  to  give  advice  thereon. 

Pirol  «fiiefic«  ^"^  LotA  ChanceHor  faid,  that  the  rcafon  of  this  was,  be- 
«dinittfd  to         caufe   the  fcttlenvent  (hould  be  produced :  without  the  pro- 

firm  which  /.       .  •   i  •       i 

hnrwiiimenH-  ducing  of  wkich,  the  lands  were  to  be  prefumed  free  from 
jKir^ihehUr*"  any  fcttlcnrient  i  and  tho'  Fam^s  cafe  was  only  of  a  perfonal 
of  the  mother^    eftate.  Yct  the  fame  being  above  the  value  of  what  one  mieht 

mother^  ftde,  or  ''^  ^ 

th€h«iroftho  by  parol  difpofe  of  (for  it  was  a  great  perfonal  eftate]  it 
S^r^s^Odc?'       fcemcd  within  the  reafcn  of  a  devifc  of  land. 

However,  that  in  this  cafe  parol  evidence  of  what  the  tef- 
r  »t7  ]  ^^^^^  ^"^1  ^r  dircSed,  when  he  ordered  th^  will  to  be  made, 
(0  5  Co.  68,  might  be  admitted,  as  where  one  having  two  fons>  (r)  both 
named  John^  devifed  land  to  his  fon  Jahtiy  there  parol  proof 
was  admitted  to  (hew  which  fon  John  the  teftator  meant,  and 
yet  additio  frobai  mincritaUm  \  fo  if  there  were  two  perions 
both  named  y»  S.  of  J)a!e^  and  I  Ibould  devife  my  land  to 
y,  S^  of  Dali^  parol  evidence  would  be  admitted,  in  fuch 
cafe,  to  prove  which  J,  S,  of  JDtf/i was  intended  by  me;  and 
for  the  fame  reafon,  in  the  principal  cafe,  there  being  two 
heirs  of  the  mother's  f\^dc,  (viz.)  one  who  was  heir  of  the 
mother's  father,  and  the  other  heir  of  the  mother's  mother^ 
the  court  might  well  admit  parol  evidence  to  (hew  which 
heir  of  the  mother's  fide  was  intended. 

Upon  which  two  witnefTes  were  read,  proving,  that  at  tho 
time  of  making  the  will,  the  teftator  declared  the  heir  of  his 
mother*s  mother  ibould  have  bis  eftate,  bccaufe  it  came  frona 
thence. 

Then  it  was  objeSed,  that  if  the  will  fhould  be  conftrurd 
in  fuch  manner  as  to  entitle  the  heir  of  the  mother's  mother 
to  the  eftate,  fuch  will  would  be  void  and  nugatory,  and  the 
teftator,  all  this  while,  would  be  doing  of  nothing,  bccaufe, 
without  any  will  the  premifTes  would  go  to  the  heir  of  the 
auibcrs  mother,  who  was  the  heir  at  law  to  this  eilate,  the 

heir 
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Wir  of  the  mother's  father  having  none  of  the  blood  of  the    Harris  v. 
firft  purchafer  (tf).  Biihopof 

To  which  the  court  &id,  that  the  teftator  giving  by  his  ,^j  ,  j^  ^^^ 
will  feveral  armukies  and  charities,  and  then  faying,  that  the 
refidue  of  the  profits  (hould  go  to  the  right  heirs  of  the  mo* 
thfr's  fide,  it  was  the  fame  thing  as  if  he  had  faid,  ^^  So  far  1 
"  difpofe  of  my  eftate,  and  let  fo  much  of  it  go  from  my  heir^ 
'^ who  otberwife  would  have  had  it;  but  I  will  not  difpofe  [  138  } 
''of  it  any  further  from  the  heirs  at  law  of  the  mo- 
^  ther's  fide  whence  it  came^  and  where  it  would  go,  in  cafe 
"  I  Ihould  not  give  it  away". 

Al(b  there  qiight  be  reafon  to  ufe  thefe  words,  and  they  are 
not  nugatory,  becaufe   otherwife  the  truftees  might  be  in^ 
titled  ;  it  is  true,  if  I  devife  lands  to  truflees  to  pay  debts, 
or  devife  a  term  for  years  to  pay  debts,  here  being  a  devife 
lor  a  particular  purpofe,  when  fuch  purpofe  is  anfweced,  the 
devifee  (hall  be  but  a  trufiee  for  the  heix  at  law,  and  the  term 
fhall  be  attend,ant  on  the  heir  at  law  who  has  the  inheritancei 
but  the  prefent  cafe  differs,  as  the  devife  (i)  isonly  of  an- 
nuities  and  charities,  without  any  particular  words  exprcfT- 
ing  the  devifees  to  be  truftees  only ;  (b  that  the  devifees,  had 
it  not  been  for  thefe  latter  words,  might  themfelves,  and  in 
their  own  right,  have  been  intitled  to  the  premifies. 

Oij.  The  exprefe  devife,  gift  or  declaration,  that  the  pre- 
mlfies  fhould  go  to  the  heirs  of  the  mother's  fide,  is  a  fpecial 
declaration  of  an  ufe,  and  like  the  cafe  in  Hobart  31, 
where  a  man  feifed  of  land  as  heir  of  the  mother's  fide,  makes 
a  feoffment  without  a  confideration,  and  declares  exprefsly 
the  ufe  to  be  to  himfelf  and  his  heirs  ;  and  there  it  is  (aid, 
that  the  exprefs  declaration  of  the  ufe  carries  it  to  the  heirs 
of  the  father's  fide  ;  whereas  had  the  fcolfor  been  filent,  and 
left  the  ufe  to  refult  by  implication,  it  had  been  the  dd  ufe, 
and  would  have  gone  to  the  heir  of  the  mother's  fide. 

♦  But  Lord  Chancellor  denied  this  cafe  in  Hob.  to  be  law ;   One  U\(U  In 
faying,  that  the  contrary  had  been  determined  in  3  Lev.  406.   i^thcr'i/ide, 

levies  a  ^e,  aiw) 
declares  the  ufe  thereof  to  himfelf  in  fee  \  this  it  the  old  ufe,  an«l  no  Jiverfity  betwixt  an  expreft 
dccUratioa  of  an  ufe>  and  one  implied. 

\ —toO 

( • )  The  lands  were  dcvifcd  to  truf-      the   annuities  and  the   charities  were 
tces»exprefs]yin  trud,  to  pay  fome  par-      mereiy  charged  on  the  lands, 
f  ic44lar  annuities,  but  the  remainder  of 

Gcd" 
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HAitms  v, 

Biftiopof 
Lincoln. 


Euo] 


(#)  S€ff  the  cafe 
of  Forth  verfus 
Chapman,  voU 
!•  667. 


G&JMt  verftis  Fteejiane^  and  in  S^ff.  591.  Ahhot  verfus  Buricn^ 
in  both  which  cafes  it  was  folemnly  adjudged,  that  the  ufe, 
whether  exprefsly  declared  by  the  feoffor,  or  permitted  to 
arife  by  implication,  was  the  fame  things  ainl  would  go  to 
the  mother's  fide  (i). 

But  (as  his  lordfhip  obferved)  here  was  very  little  to  be  faid 
for  the  heir  of  the  mother's  father,  who  in  this  cafe  was 
Neither  the  heir  general  (for  the  heir  general  muft  be  heir  of 
the  father's  fide,  and  not  of  the  mother's  father)  nor  the 
heir  fuoad  hoc,  (viz.)  as  to  thefe  lands  j[  for  the  heir  as  to 
thefe  lands  was  the  heir  of  the  mother's  mother,  from  whom 
diey  defcended  ;  fo  that  the  heir  of  the  mother's  father  was 
neither  heir  fimpUciter^  nor  quoad  hocy  to  the  part^  tbat  laft 
died  feifcd,  {viz.)  to  this  Talbot  Barker. 

From  all  which  it  feemed  to  be  a  clear  cafe,  without  laying 
Any  great  ftrefs  upon  parol  proofs  ;  and  tho',  it  being  a  matter 
of  law,  his  lord&ip  faid,  be  would  not  denj  fending  it  to  the 
judges,  if  infilled  upon,  yet  he  himfelf  had  no  doubt  about  ic 

But  it  being  infifted  upon,  that  this  was  a  bare  truft,  am) 
therefore  not  properly  determinable  by  the  judges,  with  regard 
to  the  queftion,  in  whom  the  legal  cftate  was  veiled  ?  the 
court  took  upon  themfelves  to  determine  it,  and  decreed  in 
favour  of  the  heir  of  the  mother's  mother's  fide^  from  whom 
the  eflate  came. 

In  the  laft  place,  it  was  made  a  queftion  to  whom  the  land 
of  t|ie  value  of  4/.  pn  annum^  which  came  by  the  father's  fide, 
ihould  go  ? 

With  regard  to  which  it  was  faid,  that  the  will  direfiing 
that  the  refidue  of  the  rents  and  profits  (hould  go  to  the  right 
heir  of  the  teftator's  mother's  fide,  it  was  thereby  intended 
they  (hould  all  go  together  and  not  to  different  perfons  ;  that 
the  fame  words  could  not  operate  feveral  ways,  and  intitle 
different  perfons  to  different  parts  of  the  eflate. 

Yet  Lord  Chancellor  was  of  opinion,  that  the  fame  words 
might  be  taken  {a)  diftributively ;  (v/z.)  that  the  lands  which 
came  by  the  mother's  mother,  {hould  return  to  the  h^irs  of 


(i)  Harg.  Co.  Litt.  |2.  b.  note  (2)' 


the 
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tke  raother^s  mother  ;  and  on  the  other  hand»  that  the  lands      Markis  «f. 
which   dcfcended  from  the  father,  (hould  return  to  the  heirs      Bilhop  of 
of  the   father   in  the  fame    manner,  as   if  there  had  been  * 

no  difpoiition  made  thereof,  and  they  had  been  left  to  defcend  ; 
at  leaft  fo  far  was  clear,  that'  this  fmall  eftate  of  4/.  ptr 
annum^  which  came  to  the  teftator  as  heir  to  his  father,  muH 
contribute  in  proportion  to  the  charities  and  annuities. 

But  this  laft  mentioned  eftate  being  of  fo  fmall  value,  the 
counfel  did  not  infift  upon  having  the  opinion  of  the  court 
about  it,  nor  was  the  heir  general  of  the  teftator  a  party  to 
the  fuit. 

*  Beaumont  verfus  Fell.  Cafe  to* 

ONE    by  wiU  dcvifcd  a  legacy   of  500/.  to  Catharine    AtthcRont. 
Eamley ;  the  perfon's  name  who  clai^med  this  legacy  \^^\ut^ 
"Was  Gertrude  Tardley  \  and  it  was  infiftcd  by  her,  and  admit-   ^.^'*  ^^ 
ted,  that  no  perfon  named  Catharine  Eamley  claimed  tbisle-   {umamet  mil:. 
gacy ;  but  by  the  proof  it  appeared,  that  the  tcftatpr's  voice,   [^«"/^^.^ 
vhen  be  made  his  will,  was  very  low  and  hardly  intelligible;      [  ^141  j 
that  the  teftator  ufually  called  the  legatee  of  this  500  L  Gatty^ 
which  the  fcrivener,   who  took  inftru£Hons  for  drawing  the 
will,  might  eafily  miftake  for  Katy^  and  that  the  faid  fcrivener 
not  well  underftanding  who  this  legatee  of  the  500  /.  was,  or 
what  was  ber  name,  the  teftator  directed  him  to  J,  S.  and 
his  wife  to  inform  him  further,  who  afterwards  declared  that 
Gertrude  tardley  was  the  perfon  intended. 

It  was  moreover  proved,  that  the  teftator  in  his  life- time 
had  declared,  that  he  would  do  well  for  her  by  his  will.  « 

Obj.  The  ftatute  of  frauds  requires,  that  a  will  of  a  per- 
fonal  eftate  above  fuch  a  value  fhould  be  in  writing ;  and  a 
will  in  writing  giving  a  legacy  to  Catharine  Earnlevy  cannot  be 
a  writing  to  iniitle  Gertrude  Tardley  to  this  legacy,  for  that 
both  the  chriftian  and  furname  are  intirely  different ;  and  by 
the  fame  reafon  it  may  be  maintained,  that  a  legacy  given  to 
j/,  B.  is  a  good  legacy  to  C  D. 

Upon  this  cafe  the  mafter  of  the  rolls  took  time  to  conflder 
and  give  his  refolution,  at  the  firft  hearing  inclining  that  the  ^ 

legacy  was  void. 

But  afterwards,    at  another    day,    his  honour    gave    his      r  14^  1 
opinion,  that  the  legacy  was  a  good  legacy  to  Gertrude  Tard* 
ley^  tho*  the  fame  was  given  by  the  will  to  Catharine  Earnley. 

It 
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Bbavmoht  Jj  {5  ^pjp^  Jf  this  had  been  a  grant,  nay,  had  it  been  a  devifo 

FgLL«         ^^  '*"^'  '^  '^^^  ^^^^  ^^'^*  '^  rcafon  of  the  milVake  both  of  the 
chriftian  and  furname. 

In  I  Infl<  3.  a.  it  appears,  that  fpccial  care  ought  to  be 
taken  of  the  name  of  baptifm,  bccaufe  (as  it  is  faid  there)  a 
man  cannot  have  two  names  of  baptifm ;  tho'  in  the  fame 
place  it  is  allowed,  that  in  fome  cafes  the  miftake  of  a  chriftian 
name  may  be  helped ;  as  if  a  grant  or  devife  be  to  IFiiliam  earl 
of  Pembroii^  6r  Pf^lllam  Vidiop  of  Salrjhury^  and  his  name  be 
John,  It  is  in  fuch  cafe  good,  there  being  a  fufficient  certainty 
without  the  chriftian  name,  for  that  there  can  be  but  one 
perfon  earl  of  Pembroke  or  bifliop  of  Salifbury ;  wherefore  the 
mftalten  chriftian  name  flull  be  reeded  as  furplufage. 

hvA  in  the  principal  cafe  'tis  alledged  to  be  niuch  worfe, 
net^hft  die  chriftian  or  furname  being  right,  nor  any  addition 
of  certainty  to  help  it,  and  by  the  common  law,  as  well  as  by 
the  ftAt«i€e,  the  devife  of  land  ought  to  be  in  writing ;  and 
there  would  have  been  no  writing  to  intitle  Gertrude  Yardkj^ 
had  this  been  a  devife  of  land. 

However,  this  being  a  bcqueft  of  a  perfonal  thing,  a  chat- 
tel intereft,  makes  it  a  different  cafe,  and  as,  originally,  a  be- 
queft  of  a  legacy  was  governed  by  and  conftrucd  according  tp 
the  rules  of  the  civil  canon  law,  fo  fliall  it  be  afccr  making  the 
ftatute  of  frauds,  provided  there  be  a  will  in  writing. 
[   143  ]  ^ow  here  is  a  will  in  writing,  and  the  claim  in  the  prefcnt 

cafe  is  founded  upon  it;  in  Swinburn  389.  it  appears,  that 
where  a  man  intends  to  give  a  legacy  to  J.  S.  and  he  gives 
the  fame  to  J.  A\  there  neither  J.  S.  or  J.  N.  ftiaJl  take  the 
legacy,  forafmuch  as  J.  N.  is  not  the  perfon  intended,  and 
J.  S.  is  not  the  perfon  named;  but  (fays  the  book)  if  the 
teftatol:  does  err  in  the  name,  and  not  in  the  perfon,  fucb 
error  fliall  not  hurt. 

Now,  in  the  principal  cafe  the  name,  and  not  the  perfor 
is  miftaken ;  and  it  is  very  material,  that  here  is  no  fuct 
perfon  as  Catharine  Earnley  claiming  this  legacy,  which,  to. 
gether  with  the  proofs  of  the  teftator's  having  a  very  \o^ 
voice,  when  he  made  the  will,  and  of  his  having  ufually  callec 
the  plaintiflF  Gatty  inftead   of  Gertrude^  and  often  declared  h< 

would  do  well  for  her,  is  fufficient  to  intitle  the  plaintiff  tx 
(bis  legacy. 

D  I 


D    £ 
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{  144] 


Norton  verfits  TurvilK 

A  Feme  covert  before  her  marriage,  with  the  conftnt  of 
her  then  intended  hufband,  conveyed  an  eftate  to  her 
fcparatc  ufe,  and  after  her  marriage  (he  borrowed  25  /.  upon 
her  bond ;  ten  years  afterwards  (he  made  her  will,  thereby 
giving  feveral  fpecific  legacies,  and  made  A  and  B.  execu* 
tors;  on  her  death  her  hufband  poficfied  himfelf  of  monies 
which  (he  left,  to  the  amount  of  24./.  after  which  the  obligee 
in  the  bond  brought  a  bill  againft  the  executors  and  the  huf- 
band ;  and  one  of  the  executors  confefTed  aflcts  j  but  the 
hufband  infifted  upon  the  ftatute  of  limitations, 

Iy7,  Objefted  for  the  hufband,  that  the  bond  given  by  his 
wife  is  void,  and  not  like  a  bond  given  by  an  infant,  which  is 
voidable  only ;  but  a  feme  covert  may  plead  non  ejl  faSlum^ 
the  bond  as  to  her  being  merely  void  (  and  if  fo,  then  the 
matter  reils  only  upon  the  loan  of  this  money  to  the  feme 
covert,  which  demand  is  barred  by  the  ftatute  of  limitations  ( 
and  tho'  the  flatute  be  not  pleaded,  but  only  infifted  upon 
by  the  anfwer,  yet  the  fame  advantage  ought  to  be  made 
thereof,  as  if  pleaded. 

7.diy^  It  was  infifted,  that  one  of  the  executors  having  in 
this  caie  confeiled  afTets,  the  plaintiiFj  at  leaft  in  the  (irft  place, 
ought  to  proceed  againft  him. 

Maflerefthe  RM :  It  is  true,  that  the  bond  given  by  the 
feme  covert  is  merely  void,  and  in  that  refped  differs  from  a 
bond  given  by  an  infant,  which  is  only  voidable. 

It  is  likewife  true,  that  the  defendant  inf;fting  Qpon  ths 
benefit  of  the  ftacute  of  limitations  by  way  of  anfwer,  (haU, 
at  the  hearing,  have  the  like  benefit  of  the  ftatute,  as  if  he 
bad  pleaded  it. 

But 


Cafe  JT. 

At  the  Ro!Is% 
ft  Eq.  Ca.  A^ 
152.  pi.  u^ 
Feme  cuTcrt 
havinsi  Arpanet 
cltate  borrows 
money  and  gitn 
a  bond  |  the  fe*. 
parate  ettate  It- 
able  I  and  tb«)^ 
fit  yean  pafi, 
the  demand  not 
barred  by  the 
ftatute  of  liau"* 


I  I4S  1 
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Norton  v.  But  in  this  cafe,  all  the  fcparate  cftatc  of  the  feme  covert 

Tu^viLL.  ,^^g  ^  truft-eftatc  for  payment  of  debts,  and  a  truft  (a)  is  not 

(«)Poft.  373.  .,../!              -,.     .      .                                              ^   ' 

Biakeway  verfus  withm  the  itatute  of  limitations. 

Eitl  of  Strife 

ford.  From  whence  it  feems  as   if  the   plaintiff  ought  to  be  at 

liberty  to  profecute  all  the  defendant^^  in  order  to  be  pM  out 
of  the  (eparate  ( i )  eftatc  left  by  the  feme  covert,  to  which 
purpofe  fuch  part  of  the  feparate  eflate,  as  is  undifp<Ned  of  by 
the  will,  ought  to  be  firft  applied  j  in  the  next  place,  if  that 
be  not  fufficient,  the  creditors  are  to  be  paid  out  of  any  money- 
legacies  given  by  the  feme  covert ;  and  laftly,  fuppofing  there 
is  ftill  a  deficiency,  all  the  fpecific  legatees  ought  to  contri- 
bute in  proportion.' 

Serenlexcctf*  Neither  can  it  be  material,  fo  as  to  excufe  the  other  defend. 
idSt^eu,  yet  *"^^>  ^^^^  ^^^  ^^  '^^  executors  of  the  feme  covert  has  admitted 
aoaccount  de-     affets ;  for  he  might  admit  affets,  and  yet  have  none,  nor  any 

creed  ttiinft  the  .  . 

seft.  eftate  *  of*  his  own.     And  it  would  not  be  reafonable,  that 

[  '46  J      this  (hould  prevent  the  plaintiff  the  creditor  from  profecuting 

the  other  executor^  ot  the  hufband,  who   majr  have  poffeffed 

themfelves  of  part  of  the  feparate  eftatci  and  ought  to  be  re-» 

fponfible. 

For  which  reafons,  let  all  the  executors  account  for  what 
they  refpedlively  have  in  their  hands  of  the  feme  covert's  per* 
fonal  eftate,  or  the  produce  thereof,  and  let  the  fame  be  liable 
in  the  order  aforefaid,  referving  cofts  (2). 

(i)  Vide  Grighyy.  Cox,  I  Vez.  517.  (a)  Reg.Lib.  B.  1721.  fol.  297. 

Hulmev.  Tenant »  Bro.  Cha.  Rep.  16. 


Cafe  32.  Lady  Whetftone  ver/us  Sts.  Bury. 

At  the  Rolls. 

Preccd-inChan.  rip  HERE  was   a  fettlement  before   marriage,  by  leaft 

59»-  X     and  releafe  to  truftees  and  their  heirs,  to  the   ufe    of 

fstUement  lands  them  and  their  heirS)  to  the  ufe  of  the  hufband  for  life,  remain- 

to  ttufteeHnd  der  to  thc  ufe  of  truftees  and  their  heirs,  during  the  life  of  the 

tbe  ufe  of  the  truftees  and  their  hcirt,  to  thc  ufe  of  the  hufbtnd  for  life,  remainder  to  ihfc  ufe  of  thc 
♦ifc  for  life*  remainder  to  the  firft,  Ac.  fon  of  the  marriage.  Thefc  limitations  to  the  hulband  for 
life  &c.  aretruftt  only,  and  not  ufes,  and  When  the  hufljand  and  wife  levied  a  fine  td  a  moitgagce  to 
raife  money,  tho'  the  fine  would  have  been  a  forfeiture  of  thc  v^ifc's  eftate  for  her  life,  had  thc  h«d 
the  legal  cftatc,  agai&ft  which  cj^uity  would  not  relieve  j  yet  decreed^  that  i  ifuf!  e/latc  wa&  not 
forfeited  by  a  fine. 

liuftand^ 
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hufband,  to  prcferve  contingent  remainders,  remainder  to  the  LadyWHET- 

ufc  of  the  wife  for  life,  remamder  to  the  ufe  of  the  firft,  isfc.  fon     j*^^^'  ^  '^• 
r  t_  •    *    1        1  Scs.  Bury, 

of  the  marriage  in  tail  male. 

There  was  ifliie  a  fon  by  the  marriage. 

The  hufband  concealed  the  fettlement,  and  together  with  his 

wife,  by  deed  and  fine  come  ceoy  ^c.  mortgaged  the  premiffes 

in  fee  to  the  plaintiff,  the  fon  being  at  that  time  an  infant. 

On  the  hufband's   death,  the   mortgagee   brought   a  bill       [   ia^  J 

againft  the  wife  and  the  fon  (who   was  then  come  of  age) 

prajing,  that  the  premifes  mortgaged  might  be  fold,  and  the 

plaintiff  the  mortgagee  relieved  againft  the  forfeiture  created 

by  the  fine,   in   which  the  wife  joined,  and  thereby  (as  was 

alledged)  had  forfeited  her  eftate  fur  life. 

The  fon  pleaded  the  fettlement,  by  which  he  was  a  purcha- 

ferof  the  remainder  in  tail,  in  confideration  of  his  mother's 

marriage  and  portion,  and  infifted,  that  by  the  fine  without  his 

concurrence  his  mother  had*  forfeited  her  eftate  for  life ;  and 

this  being  a  forfeiture  at  law,  equity  ought  not  to  relieve. 

The  plea  was  argued  and  allowed,  and  on  motion  to  dif- 

folve  the  injunction.  Lord  Chancellor  faid,  that  his  opinion 

muft  be  well  enough  known  in  this  cafe,  his  lordfhip  having 

rcfufed  relief,  even  in  the  cafe  where   a  copyholder   [a)  made    (a)  Sec  the  caf« 

a  Icafe  of  his  copyhold  beyond  what  the  cuftom  would  allow,    vlffus^vIkTo/ 

and  the  lord  had  entered  for  a  forfeiture.  Somcrfct,  Prec. 

in  Chan.  568. 
But  the  caufe  coming  on  to  be  heard  before  the  Mafter  of 

the  Rolls,  his  Hcnour  obferved,  that  the  ufe  and  legal  eftate 

were  veftedin  the  truces,  and  the  limitations  to  the  hun)and, 

wife  and  fons,  were  but  trufts,  and  a  truft  for  life  was  not  (i) 

forfeited  by  a  fine  j  wherefore  this  plea  was  falfe,  not  being 

warranted  by  the  fettlement. 

However,  notwithftanding    it    was  proved,  that  the  fon, 

after  he  came  of  age,  had  laid,  he  would  fee  the  mortgage 

paid,  for  that  the  money  had  been  advanced  for  the  bcnetit       [  148  ] 

of  the  family:  in  regard    there   was  no  evidence  in  writing 

ofthis,andit  appeared  to  have  beert   faid   voluntarily,    but 

efpecially,  forafmuch  as  the  defendant  the  fon  was  an  infznt  ' 

at  the  time  when  this  money  was  lent,  all  the  court  would  do, 

was,  to  decree  that  the  plaintiff  the  mortgagee  fhould  hold 


(1)  So,  LethieuUitr  v.  Tracj^  3  Atk.  728,  730. 

Vol.  IL  I  and 
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Lady  Whet-   and  enjoy  the  mortgaged  premifles,  during  the  life  of  the 

STONB  v. 

Sc8.  Bury. 


STONED.  ^jf^    jjj^ 


(l)  Reg.  Lib.  B.  1722. fo.  538.  "Order    "  poflcflion  of  the  prcmiffes  during  the 
**  for  an  inj  undion  to  quiet  the  plaintiff  in    *'  life  of  the  defendant  EUscaheth  only.'* 


Cafe  33.  Ewcr  verfus  Corbet. 

At  the  Rolls. 

%  Eq.  Ca.  Ab.      y^  N  E  poflcffed  of  a  term  for  years,  devifed  it  to  A.   and 

^ne  poiireffed  of    V^  died  indebted,  having  made  B.  his  executor. 

a  term  devifes  it 

to  A.  and  makes  B.  his  executor,  and  leaves  Tome  debtf .  If  the  executor  felb  the  term,  the  pnrchafft 
fliall  hold  it  againft  the  dtvifee.  Secus  if  fold  at  an  under  value,  or  if  the  purchafer  knew  there 
were  no  dcbtf>  or  that  the  debts  were  or  could  be  paid,  without  breaking  in  upon  tbisfpccific  legacy. 

The  executor  fold  the  term,  upon  which  the  devifee  of  the 
term  brought  a  bill  againft  the  purchafer,  infifting,  that  the 
term  being  devifed  to  the  plaintiff,  the  executor  was  but  a 
truftee  for  him,  and  that  the  purchafer  muft  have  notice  of 
this  truft,  the  term  having  been  bought  of  the  executor,  and 
confcquently  muft  be  taken  Aibjedl  to  the  truft. 

Majfer  of  the  Rolls :  I  remember  it  to  have  been  once  ruled, 

that  an  executor  could  not  make  a  good  title  to  a  term  to  a 

(tf)tVem.444.    purchafer,  and  that  was  in  the  cafe  of  major  [a)  Bill  verfus 

where  it  appears      rr^^^tK 

that  the  mori-       tiumbli. 

gage  made  of  a 

term  by  an  executor,  was  by  this  court  held  to  be  good,  and  that  a  rffiduary  or  fpecific  legatee 

had  only  their  remedy  againft  the  executor.     But  that  decree,  was  on  appeal,  revcrfcd  by  the  houfc 

oflords(]). 

But  fince  that,  I  take  it  to  have  been  refolved,  and  with 

r  J  .g  1       great  rcafon,  that  an  executor,  where  there  are  debts,  may 

fell  a  term,  and  the  devifee  of  the  term  has  qo  other  remedy, 

but  againft  the  executor,  to  recover  the  value  thereof,  if  there 

be  fufiicient  afiets  for  the  payment  of  debts. 

As  for  the  notice  of  the  will,  and  of  the  devife  of  the  term 
to  a  third  perfon,  that  is  nothing ;  for  every  perfon  buying  of 
an  executor,  where  he  is  named  executor,  muft,  of  neceffity, 
have  notice,  fo  that  if  notice  were  to  be  an  hinderance,  then, 
of  confequencc,  no  executor  might  fell. 


(i)  I  Bro.P.  C.  71. 

It 
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It  is  not  reafonable  to  put  every  purchafer  of  a  leafe  from  Ewer  v. 
ah  executor,  to  take  an  account  of  the  teftator's  debts;  nor  Corbet. 
has  he  any  means  to  difcover  them. 

On  the  contrary,  as  the  whole  pcrfonal  eftate  of  the  teftator 
is  liable  to  the  debts,  this  leafe  muft  {inter  alia)  of  neceificy  be 
liable,  and  therefore  may  be  fold  by  the  executor. 

If  equity  were  otherwife,  it  woul4  be  a  great  hinderance 
to  the  payment  of  debts  and  legacies ',  and  would  lay  an  em" 
hargo  upon  all  perfonal  eftates  in  the  hands  of  executors  and 
adminiftrators  3  which  would  be  attended  with  great  incon- 
veniencies. 

I  admit,  if  an  executor  ihould  fell  a  term  for  an  under  value, 
or  to  one  who  has  notice  that  there  are  no  debts,  or  that  all 
the  debts  are  paid,  this  might  be  another  confideration :  but 
tbere  being  no  fuch  ingredient  in  the  prefent  cafe, 

Difmifs  the  bill.     Set  thefolkwing  cafi  ( i ). 

(1)  So,  Nugent  V.  Giffani,    I  Atk.  Giffarei,   i  Atk.  463.     Mead  y.  Lord 

463.     Elliot  \.  Merriman,  Barnard, 78.  Orrery,  3  Atk.  231;.     Ithell  v.  Beatte, 

and   2  Atk.  41.  S.  C. — So,  although  i  Vez.  215,  unlefs  the  purchafer  ap- 

the  term  be  fold  in  fatisfadion  of  the  pear  to  collude  with  the  executor,  as  in 

private  debt  of  the  executor,  Nugent,  v.  Crane  v.  DraJ^e,  2  Vern.  616. 

*  Burting  verjiis  Stonard.  Cafe  34. 

At  the  Rolli. 

A  Freeman  of  London  pofleiTed  of  feveral  leafehold  houfes,  Yidcfupra. 
among  other  perfonal  eftate,  by  will  made  in  1699,  ^^*  i  *l^o  I 
vifed  one  third  of  all  his  perfonal  eftate  to  his  wife,  another 
third  to  his  child,  and  his  own  teftamentary  third  to  his  wife 
for  life,  remainder  to  fuch  of  his  children  as  (hould  be  living 
at  his  wife's  death,  and  having  left  his  wife  executriic,  appoint- 
ed y.  S.  overfeerofthewill,  giving  him  10/.  for  his  care  in 
feeing  the  wiU  performed. 

Soon  after  the  teftator  died,  and  his  wife  fold  all  the  leafe- 
hold boufes  to  J.  S.  theoverfeer  of  the  will. 

In  1709.  the  wife  died,  upon  which  the  plaintiff,  who  was 
die  only  child  living  at  the  death  of  her  mother^  brought  bcf 
b'dl  to  have  the  benefit  of  the  term. 

I  2  And 


BURTINC  v. 

Stonard. 


[    151    ] 
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And  for  the  plaintifF  it  was  infifted,  that  this  differed  from 
the  former  cafe,  in  regard  the  purchafer  here  was  the  overfeer 
of  the  will,  and  had  a  legacy  given  him  for  his  care  in  feeing 
the  will  performed  ;  that  he  had  inventoried  and  appraifed  the 
cftate,  by  which  he  muft  have  been  fenfible,  that  the  debts 
were  much  lefs  than  the  perfonal  eftate  came  to,  and  confe* 
quently  it  Was  a  breach  oftruft  in  the  purchafer. 

That  if  the  purchafer  of  a  leafe  knows  the  debts  to  be  all 
paid,  or  that  they  can  be  all  paid,  without  the  fale  of  thefe 
fpeciiic  legacies,  he  ought  not  to  take  advantage  of  fuch  a 
purchafe ;  and  as  to  the  length  of  time,  that  was  taken  off, 
by  the  widow's  living  to  1709. 

Upon  which  the  Mafter  of  the  Rolls  took  the  inventory  in 
his  hand,  and  calling  up  the  particulars,  found  thereby,  that 
the  debts  could  not  be  paid  without  the  fale  of  part  of  the 
leafehold  houfcs,  and  therefore  difmiflTed  the  bill. 

But  the  court  faid,  this  cafe  was  not  fo  ftrong  as  the  lafl 
preceding  cafe,  becaufe  here  nothing  fpecific,  nor  any  parti- 
cular leafe  was  devifed  to  the  children,  as  in  the  former  cafe, 
but  only  a  third  part  of  his  perfonal  eftate  in  general. 


Cafe  35. 

At  the  Rolls. 

a  £q.  Ca.  Ab. 
718.  pi.  4. 
In  a  marrlage- 
fettlementy  a 
term  for  years 
for  fccuring 
younger  chil- 
dren's portions 
2>,  by  miftake^ 
madefubfequent 
t  >  the  eftate- 
tail  limited  to 
the  Tons;    this 
helped  in 
«iuity. 


Uvcdalc   verfus  Halfpenny. 

IN  a  fettlement  the  lands  were  limited  to  the  h^fband  for 
life,  remainder,  as  te  part,  to  the  wife  for  life,  remainder 
of  the  whole,  to  the  firft,  i^c.  fon  in  tail  male,  remainder  to 
truftees  for  500  years,  to  raife  portions  for  younger  fons  and 
daughters  of  the  marriage ;  and  the  truft  of  the  term  was  de- 
clared to  be,  to  fecure  maintenances  for  the  younger  fons  and 
daughters  from  the  hufband's  death,  and  to  pay  the  portions 
of  the  younger  fons  at  twenty-one,  and  of  the  daughters  at 
twenty-one  or  marriage,  which  fhould  firft  happen. 

There  was  alfo  a  covenant  to  furrender  copyhold  lands  to 
truftees,  in  truft  by  rents,  ifliies  and  profits,  to  raife  the  faid 
portions  for  the  yocmger  fons  and  daughters  of  the  marriage, 
at  fuch  times  and  ages  as  aforcfaid,  and  as  an  additional  fecu- 
rity  for  the  fame. 

A 
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A  bill  was  brought  to  rcSify  the  miftake  in  the  fettlcmcnt,  Uvedale  ^». 
in  placing  the  term  after  the  limitation  in  tail  to  the  fonsj  ^^^ 

whereas  the  term  fliould  have  come  in  before  fuch  limitation      ,  [   152  ] 
in  tail. . 

The  hufband  was  dead  leaving  fevera!  daughters,  one  of 
whom  was  married  to  the  plaintiff  Uvedale  \  and  the  eldeft  fon, 
IS  to  fuch  part  of  the  premiflfes  of  which  he  was  tenant  in  tail 
in  pofFeffion^  had  fuflfered  a  common  recovery. 

Objeded  for  the  defendant :  what  is  afked  by  the  bill  is, 
that  the  court  (hould  make  a  new  and  different  fettlement, 
which  it  is  not  in  the  power  of  the  court  to  do,  efpecially,  in 
this  cafe,  where  there  is  a  competent  provifion  for  the  daugh- 
ters and  younger  children  out  of  the  copyhold  eflate ;  and  if 
the  term  fhould  take  place  before  the  limitation  to  the  fons,  it 
would  greatly  diftrefs  the  eldeft  fon  and  heir. 

Mqfter  cfthe  Rolls:  I  would  not  deftroy  the  fettle  men  t,  but 
fet  it  right,  according  to  the  intention  and  agreement  of  the 
parties  i  and  by  the  declaration  of  the  truft  of  the  term,  the 
intention  and  agreement  of  the  parties  manifcftly  appears  to 
be,  that  the  land  (hould  be  charged  with  the  payment  of  por« 
tions  for  the  younger  fons  and  daughters  at  certain  ages, 
[viz.)  for  the  fons  at  twenty-one,  and  for  the  daughters  at 
twenty-one  or  marriage,  and  maintenance  to  begin  from  the 
death  of  the  hufband  ;  and  this  appearing,  I  do  not  regard  the 
placing  of  the  term,  but  will  help  the  miftake,  which  would 
otherwife  prevent  the  agreement  of  the  parties-  from  taking 
efFed  ;  and  this  I  am  the  rather  induced  to  do,  as  it  is  in  the 
cafe  of  a  fettlement  made  purfuant  to  articles  before  marriage, 
fo  that  the  younger  children  and  daughters  are  as  much  pur- 
chafers  of  their  portions,  as  the  eldeft  fon  of  his  eftate-tail 
limited  to  him  by  the  fettlement  (i). 


( 1 )  So,  Ktntijh  V,  Newman,  ante,  I  Henile  v.  Royal  Exchange  AJfuranee  Com-' 

vol.    234.     Targui  v.    Puget,  2   Vez.  pany,    I  Vcz.  318.     Baker  v.  Paine,  1 

194,    and    thcfc   cafes   are    the  fame  Vez.  456.     Harwoodv.  Wallis  (cited) 

in  principle  with   Trrjor    v.    Trevor,  2   Vcz.    195.       Soufh-fea  Company,  v. 

ante,    1   vol.    622.      Weft   v.    Er'tfey,  D'Oliff  (cited)  2  Vez.  376.      Eden  v. 

poft.  349,  &c. — On  the  general  head  Earl  of  Butt,  7  Bro.  P.  C.  204.  445. 

of  relief   agakift  miftakcs    in    deeds,  Ctmnte/sofSbelhurnew.  Earlof  Incbiquin, 

ic.  vide  Simf/an  v.  I'augban,  2  Atk.  31.  Bro.  Cha.  Rep.  338. 

I  3  Befides,' 
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UvEDALE  V.  »Bcridc5,  youngcF  children,  as  to  their  provifions,  tho*  by  t 
Halfpen-  ^jii^  arc  looked  upon  in  nature  of  creditors  j  and  the  agree- 
r  ♦  c'^  1  ^^^^  being  to  charge  the  land  with  portions  payable  at  cer- 
tain and  theufual  times,  with  maintenance  from  the  hufband's 
death,  until  the  portions '  fhould  become  payable  i  it  is  very 
plain,  that  equity  will  charge  the  land  according  to  the  inten- 
tion and  agreement  of  the  parties,  and  will  effe<^ate  the 
fame ;  nor  is  it  reafonable  to  fay,  riiat  the  provifion  by  the 
copyhold  (hall  be  all  that  the  younger  children  are  to  have, 
when  by  the  exprefs  words  of  the  fettlement,  the  furrender  of 
the  copyhold  is  intended  but  as  an  additional  fecurity^  and  to 
come  in  aid  only  of  the  freehold  eftate. 

It  is  a  further  demonftration  that  the  limitation  in  tail  to 
the  firft,  i^c.  fon,  previous  to  the  term  for  making  provifions 
for  younger  fons,  (f^c.  is  a  miftake,  becaufe  the  remainder  ia 
tail  to  the  younger  fons  muft  be  fpent,  before  the  portions  for 
thefe  very  younger  fons  can  take  place. 

And  in  regard  the  wife,  who  is  the  mother  of  thefe  younger 
children,  confents  to  the  raifmgofthe  portions,  let  her  (if 
fhe  agrees  thereto)  make  a  conditional  furrender  of  her  eftate 
for  life,  to  be  void  on  non-payment  of  40,000/.  in  fix  months ; 
and  let  a  new  term  be  raifed  for  500  years,  for  fecuring  the 
maintenance  and  portions  as  they  become  due. 

And  fince  the  recovery,  as  to  part  of  the  lands,  has  already 
barred  the  limitations  in  tail,  with  regard  to  thofe  lands,  (fub- 
fequent  to  the  term  for  500  years,)  let  the  remainder  in  fee 
be  limited  to  the  eldeft  fon. 

-  n  But  with  refpeS  to  the  lands  in  jointure,  of  which  no  re- 

covery has  been  as  yet  fuffcred,  let  there  be  a  new  fettlement 
made  thereof  to  the  fons  in  taif,  fubfequent  to  the  term  of 
500  years  for  raifing  the  portions. 

The  cofls  to  go  out  of  the  eftate  (i). 


(1)  Reg.  Lib.  B.  1722.  fol.  474. 


Cdt 
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Colt  &  ar  verfus  Woollafton  and  Arnold.        Cafe  36. 

At  the  RoIIa. 

TH  £  plaintifFs  brought  their  bill  to  be  repaid  the  two   Bill  in  equity 
fcvcrai  films  of  120/.  and  120/.  which  they  had  paid   b.\Vmon%7tid 
to  the  defendants,  as  managers  and  projectors  of  a  bubble, '®°  *^^^^^^* 
called  the  LandSicurity  and  Oil  Patent. 

The  defendant  JVooIIafiMhzi  (it  feems)  invented  a  projeA 
for  extrading  oil  out  of  EngUJb  radifhes,  and  got  a  patent  for 
the  fole  exercife  of  this  invention  i  and  having  bought  an  eftate 
for  31,800/.  called  Sutton  Marjh  in  Lincolnftnriy  formerly  tbe 
eftate  of  lady  Cornbury^  which  was  then  in  mortgage  for 
28,000  /• 

In  Jum  1720.  this  ff^oollajlcn  made  publick  this  projed 
and  affigned  his  oil  patent  to  the  defendant  Arnold^  in  truft  for 
all  the  contributors  towards  the  project,  which  he  divided 
into  five  thoufand  (hares,  valuing  every  fhare  at  20  /•  in  order 
to  raife  100,000/. 

And  as  an  encouragement  and  fecurity  for  all  the  contribu- 
tors, IVdoUafton  conveyed  his  purchafe  of  Sutton  MarJh  to  the 
defendant  Arnold  znA  his  heirs,  in  truft,  in  the  firft  place,  to  r  j^^  j 
pay  off*  the  two  mortgages,  being  28,000/.  and  afterwards  to 
pay  to  himfelf  (the  faid  IVoollaJlof^  57,200/.  in  all  85,200/. 
and  as  to  the  furplus  which  the  eftate  would  raife,  it  was  to  be 
for  the  benefit  of  the  contributors  ;  the  projedl  or  bubble  was 
to  be  called  the  Land  Security  and  Oil  Patent^  and  was  repre- 
fented  by  the  defendants  to  be  a  moft  advantageous  project 
without  any  hazard,  there  being  land  fecurity  given  for  the 
benefit  of  the  contributors. 

The  plaintifFs  paid  in  to  the  defendant  Arnold  the  feveral 
fumsof  120/.  and  120/.  for  fix  (bares  a-piece,  for  which 
i/niff/i  gave  them  receipts,  and  the  projectors  fold  about  1000 
tickets  amounting  to  20,000  /• 

In  Auguft  1720  the  projeft  failed,  no  oil  having  ever  been 
made,  or  radi(hes  fowed  on  the  premifTes. 

Whereupon  the  contributors,  with  fomc  refentment,  called 
upon  the  projectors  for  their  money,  which  occafioncd  the 

I  4  pro- 
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Colt  v.        projeflors  to  advcrtifc,  that  in  fix  months  time,  they  would 
^T\l'^'     '^^^"'■"  ^hc  money  with  intcreft  ;  but  afterwards  this  was  re- 
fufcd. 


STON, 


Infifted  for  the  defendants,  that  the  plaintiffs  being  acquaint- 
ed with  this  fecurity  as  to  the  lands,  they  ought  to  refort 
thither ;  that  there  could  be  no  impofition  in  this  cafe,  be- 
caufe  the  parties  had  notice  ;  and  the  extrafling  oil  out  of  ra- 
diflies  having  had  the  fanftion  of  a  patent,  could  not  be  thought 
a  cheat  ;  and  as  to  the  advertifemcnts,  it  was  pretended  they 
were  gained  by  threatnings  ;  and  that  the  parties,  admitting 
they  were  aggrieved,  had  their  remedy  at  law. 

[  156  ]  Mafter  of  the  Rolls :  This  is  an  impofition,  to  propofe  the 

furplus  of  the  value  of  an  eftate  with  coft  but  31,800/.  (after 
85,000/  charged  upon  it,  which  is  much  more  than  double 
the  value)  as  a  fecurity  to  the  contributors  who  laid  out  their 
money  upon  this  project ;  it  is  giving  them  moonjhim  inftead 
of  any  thing  realy  and  the  proof  is  very  flight,  whereas  it 
ought  to  have  been  extremely  ftrong  ;  it  is  hard  to  believ«,  that 
any  perfon  would  confent  to  be  fo  impofed  upon.  And  what 
makes  it  worfe  is,  that  this  great  fum  of  57,200/.  is  re- 
fei  vcd  to  the  defendant  the  projector  himfelf. 

The  gaining  the  patent  can  be  no  fan£lion  to  the  cheat,  bc- 
caufe  the  patent  does  not  fecure  the  patentee,  if  it  is  not  a 
hew  invention,  but  others  may  ufe  the  fame,  or  if  it  be  not 
the  firft  patent,  the  patentee  is  not  fecure  from  an  adion  ; 
and  patents  of  new  inventions,  as  well  as  grants  of  other 
things,  may  be  obtained  by  furprize  and  falfe  fuggeftions. 

If  this  were  a  fraud  againft  any  private  or  fingle  perfon,  a 
court  of  equity  would  relieve ;  a  forHori^  where  it  is  a  fraud 
againft  great  numbers,  againft  multitudes,  where  the  mifchief 
is  more  extenfive,  and  many  families  thereby  ruined. 

/:i  rVitid^  cog-         I^  'S  no  objcdion,  that  the  parties  have  their  remedy  at  law, 
r.irjbic  jn  cqui-    ^^d  may  bring  an  action  for  monies  had  and  received  for  the 

ty   li  well  as  at  '  f,  f.  .  r  e    e     \     r  \         X 

Uw.  plamtitrs  own  ulej  for   in  cafes  of  [a]  fraud,  the  court  of 

Swiu'vcrfur       equity  has  a  concurrent  jurifdidlion  with  the  common  law, 
BjIiu.  matter  of  fraud  being  the  great  fubjefi  of  relief  here. 

[  157  J  Accordingly  cafes  of  this  nature  have  frequently  met  with 

relief  in  this   court,  as  in  Aaron  Hiir%  cafe,  which  was  a 

patent 
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patent  for  extrading  oil  out  of  beech,  which  was  alfo  divided 
into  Ihares,  (as  this  is)  and  a  fecurity  propoTed  and  agreed  to 
be  made  of  lands,  which  came  out  to  be  terra  incognita  betwixt 
the  degrees  of  latitude  50  and  57  ;  and  in  the  principal  cafe, 
the  land,  after  the  85,000/.  paid,  feems  to  be  worth  as 
little  as  Aaron  HilTs. 

And  as  to  the  pretence  of  gaining  the  advertifements  by 
force,  the  contributors  were  angry,  and  had  reafon  to  be  fo, 
and  one  of  the  contributors  (tho'  it  does  not  appear  to  have 
been  either  of  the  plaintiffs)  threatened  to  cut  the  defendants 
throats  ;  but  this  all  ended  in  an  arreft  of  one  of  the  defend- 
ants, which  ^  was  a  lawful  proceeding,  and  after  all  thefe 
thrcatenings  were  over,  the  laft  advertifement  was  given  out 
by  the  defendants  on  the  19th  of  September  1720. 

Further  it  is  juft  that  the  defendant  Arnold^  as  well  as  the 
defendant  WooUaJlen^  (hould  be  charged;  for  as  Woollafton 
was  tbefirft  projefbr  and  procurer  of  the  patent,  and  purchafer 
of  the  land,  fo  ArnoUvfZs  his  truftee,  accepted  the  convey- 
ance, was  the  treafurer,  received  the  money,  and  gave  the  re- 
ceipts, was  partner  in  the  fraud,  and  plainly  particeps  criminis. 

Therefore  decree  both  the  defendants  to  pay  back  to  the 
plaintiffs  their  principal,  intereft  and  cofls. 

Note ;  the  fame  decree  was  made  in  the  cafe  of  Spaciman 
verfus  JVooUqfton^  which  was  the  next  caufe  in  the  paper, 
of  the  fame  nature,  againft  the  fame  defendants,  and  on  the 
fame  projetS. 


Colt  v. 
Wool  LA- 

STON. 


Rachficld  verfus  Carelcfs, 

[Before  Mr.  Jufiice  Powis,  in  the  alfence  of  my  Lord  Chancellor.) 

fART  Smallmanj  poflefled  of  fome  perfonal  eftate,  by 
will  gave  to  her  nearcft  relations  5/.  a-piece,  and  made 
the  defendant  Carelefs^  who  was  not  related  to  her,  fole  exe- 
cutor, giving  him  5  /.  for  his  care  in  fulfilling  her  will,  and 
made  no  difpofition  of  the  furplus,  and  died. 


Cafe  37. 

r  1583 


9  Mod,  9. 
ll^AJir  SmaUman,   poflefled  of  fome  perfonal   eftate,   by   i|q*ca!Ab, 

One  by  wiU 
gives  his  exe- 
cutor 5 1,  for 
his  care  in  per- 
forming the 

no  difpAficion  of  the  farplus;  but  parol  proof  made  of  the  Intention  and  direftion  of  the*  teftator  to 
the  fcriTener,  that  the  executor  ibould  ht?e  the  furplus  j  yet  the  furplus  decreed  to  the  next  of  kin. 

There 


Pc  Term,  S,  Trin.  1723. 

Rachpield         There  was  forae  flight  proof  for  (i)  the  next  of  kin,  who 
^*  now  fued  for  the  furplus  of  the  perfonal  eftate  j  as  that  the 

teftatrix  had  declared  her  intentions  were,  to  give  the  furplus 
of  her  perfonal  eftate  to  her  next  of  kin,  in  the  fame  manner 
as  her  hglband  had  difpofed  of  the  furplus  of  his  perfonal  eftate 
to  his  next  of  kin. 

But  the  perfon  who  drew  the  will  fwore,  that  the  teftatrix 
at  the  time  of  the  making  thereof,  declared  her  intention  to 
be,  that  if  ftie  left  any  furplus,  her  executor,  who  had  been 
her  very  good  friend,  (bould  have  it ;  for  that  her  relations 
had  been  ungrateful  to  her  ;  and  this  perfon  fwore,  that  the 
teftatrix  had  direAed  him  to  give  the  furplus  to  her  executor, 
and  that  he  would  accordingly  have  done  this  by  exprefs 
words,  but  that  he  thought  it  would  be  unneceflary,  the  law 
implying  as  much. 

For  the  plaintiffs  it  was  argued,  that  here  was  an  exprefs 
[  ^  59  ]  legacy  given  to  the  executor,  which  implied  he  (hould  have 
no  more ;  that  it  plainly  imported  a  negative,  otherwife  the 
executor  would  have  all  and  fome ;  and  that  it  was  ftill  ftronger, 
by  the  legacy's  being  given  to  the  executor  exprefsly,  for  his 
care  in  fulfilUng  the  will,  which  was  a  declaration  of  a 
truft  in  the  very  words  of  the  will,  and  tantamount  to  calling 
him  executor  in  truft ;  that  the  cafes  of  Liitleiury  verfus  Buck* 
U)\  and  lady  GranvUli  v.  duchefs  of  Beauforty  were  not  fo 
ftrong,  (v/z.)  in  thofe  wills,  the  legacies  were  not  given  to 
the  executors  for  their  care  and  pains. 

And  laftly,  that  in  the  cafe  of  May  v.  Lewin  (2),  Lord 
Chancellor  Parker  had  decreed  in  favour  of  the  next  of  kin, 

purely 

(l)  This  appears  to  be  the  only  cafe  rofe.  2  Atk.  68.  and  the  ground  of  ks 

in  which  parol  evidence  has  been  ad-  admifnbiUty  is,  that  it  is  adduced  to  rebut 

mitted  in  favour  of  the  next  of  kin. — In  a  prefumption  raifcd  againft  the  legal 

Petit  V.  Smithy    ante,    i  vol.  7,     LaJy  title  of  the  executor,  as  is  recognized 

Granville  V.  Ducbe/sof  Beaufort ,  ante,  alfo  in  Ulrich  v.  Litchfield ^  2  Atk.  373. 

1  Vol.  1 14.     Littlebury  v.  Buckley,  (ci-  yet  even  for  this  purpofe  lord  Hardwicke 

ted)  2  Vcrn.  677.     Batchelorv.  Searle,  in  Blinkhrn  v.    Feaft,    zVez.  28.  ex- 

2Vcrn.736,  Dukeof  Rutland  y.  Due befs  preffes  fome   doubt  on  the  propriety  of 

«f  Rutland,  poll.  210.     Lake  y\  Lake,  its  admiffion. 

I  Wilf.  313,  parol  evidence,   has  been  (2)  The  cafe  of  May  v,  Leiuin  w:xi 

admitted  in  favour  of  the  executors  or  this. — Beatrice  Miller  by  her  will  of  2d 

(what  is  tantamount)  in  «xr/i(^0ff,  of  the  December  lyiy^    afterpayment  of  her 

next  of  kin,  as  in  Brajbridge  v.  ff'ood-  debts,  legacies  and  funerals,  dcvifed  alt 

her 
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purely  on  account  of  the  Icgacy'i  being  given  to  the  executors  R  achfiild 

for  their  trouble  in  the  execution  of  the  will.  «• 

_       ,         .       1. 1     .             -r. . ,  Cariliii. 

On  the  other  fide  it  was  laid,  that  the  evidence  of  the 

fcrivener  who  drew  the  will  was  very  ftrong,  proving,  that 

the  teftatrix,  at  the  time  when  her  will  was  made,  declared 

her  executor,  and  not  her  relations,  (hould  have  the  furplus; 

that  thefe  parol  declarations  had  been   always  admitted  for 

evidence,  when  they  were  agreeable  to  the  difpofition  made 

by  the  law  in  fuch  cafes,  and  only  rebutted  and  barred  a  tnift, 

which,  as  the  next  of  kin  pretended,  refulted  for  their  benefit ; 

and  Mr.  T^dhi  obferved,  that  in  the  cafe  of  Ball  and  Smttb^ 

the  legacy  of  plate  to  the  wife  who  was  made  executrix,  was 

eonftrued  not  to  bar  her  of  the  furplus,  merely  from  a  pre« 

fumption  that  the  hufband  had  a  greater  kindnefs  for  his  wife^ 

than  to  leave  her  little  more  than  a  troublcfome  executorfhip  ; 

Mfirtim^  where  there  was  evidence  of  the  teftator's  exprefs 

declaration,  that  his  executor,  and  not  his  next  of  kin,  fhould 

have  the  furplus,  he  fliould  be  intitled  thereto ;  that  lYit  cafe      r  j^q  1 

of  LittUbury  and  Bucklty^  as  alfo  that  of  the  duchefs  of  Beaufort^ 

were  decrees  in  point,  in  the  higheft  court  of  juftice,  which 

had  been  followed  by  many  others,  particularly  that  of  Htron 

(i)  verfus  Niwton^  decreed  laft  term  by  the  Mafter  of  the 

Rolls,  where,  tho'  a  legacy  was  given  to  the  executor,  who 

was  no  relation,  yet  was  the  furplus  alfo  decreed  to  him,  upon 

proof  read  of  the  teftator's  intention  that  it  fliould  be  fo. 

Mr.  Tuftice  Powis :  The  opinion  of  the  great  feal  has  been 
various  and  uncertain  in  this  point ;  but  I  do  not  like  parol 
evidence  of  the  intention,  and  here  we  have  parol  evidence  on 
both  fides;  however  the  words  of  the  will  feem  to  declare  a 
trnfl^  by  giving  the  5  /.  legacy  to  the  executor  for  his  x:are 


her  lands  and  tenements*  and  the  rents 
and  profits  thereof  and  the  produce  of 
all  her  money  and  other  perfonal  eflate^ 
to  the  plaintiff  and  the  defendant  Le<win 
and  their  heirs,  on  trufl  to  fell  the  faid 
real  and  perfonal  eiUte  and  pay  the  in- 
tereft  of  the  money  arifing  by  fuch  fale 
to  her  mother  for  life  ;  and  the  tella- 
trixy  then  gave  ibme  fmall  legacies  to  be 
paid  aftei  the  death  of  the  mother «  and 
appointed  the  plaintiff  and  the  defend- 


ant Ltwin  executors  of  her  will,  and  gave 
them  50/.  a-piece  for  their  trouble 
therein;  but  fhe  made  no  difpofition  of 
the  rcfidue. — The  court  declared  the 
executors  to  be  truftees  of  the  rcfidue  for 
the  next  of  kin,  Reg,  Lib.  B.  ijio.fol. 
196. 

(i)  9  Mod.  II.  and  Reg.  Lib.  A. 
1722.  fol.  231.  where  the  bill  appears 
to  have  been  difmiffed  on  reading  ihi 
f  roofs  in  the  caufe. 

in 


1'. 
Cakeless. 
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Rachfield  in /ul/!iJing  tht  mil;  and  this  goes  beyond  all  parol  procf;  {o 
that  my  thoughts  at  prefent  are,  that  the  next  of  kin  are  to- 
titled  to  the  furplus  ;  but  forafmuch  as  this  has  been  determin- 
ed different  ways,  I  would  take  further  time  to  confider  of  it, 
and  to  look  into  precedents. 

On  the  2  July  1723.  Mr.  Jufticc  Powisht  again  to  give 
his  opinion ;  he  faid,  this  had  been  vtxata  quaftio^  chancellors 
having  differed  about  it  from  the  houfe  of  lords,  and  alfo  from 
one  another ;  he  took  notice,  what  various  turns  the  (irft 
cafe,  {viz.)  that  of  Fofler  and  Munt  had  met  with  ;  how  lord 
Jijferys  had  decreed  in  it  for  the  next  of  kin,  after  which  his 
decree  was  rcverfed  by  the  lords  commifiioners,  and  their 
decree  reverfed  by  the  houfe  of  lords ;  fo  in  the  c^fe  of 
the  duchefs  of  {a)  Beaufort^  and  that  of  (b)  Littlebury  verfus 
Buckleyy  the  decrees  in  favour  of  the  next  of  kin  were,  on  parol 
proof,  reverfed  above. 


[i^i] 


But  in  the  principal  cafe,  he  faid,  there  were  words  in  the 
will  declaring  the  executor  to  be  but  a  truftee  5  5  /.  being 
given  him  for  his  care  in  fulfilling  the  will,  which  would 
amount  to  a  declaration  of  the  truft ;  efpecially  confidering  it 
as  a  fundamental  rule  in  a  court  of  equity,  that  an  executor  is 
but  a  truftee,  and  on  his  dying  inteftate,  fo  much  of  the  tefta- 
tor's  perfonal  eftate  as  remains  unadminiftered,  muft  go  to 
the  teftator's  nextof  kin,  (v/z.)  to  the  adminiftrator  A^^«/j 
non^  ^c,  and  not  tothe  adminiftrator  of  the  executor  j  that  if  a 
man  marries  an  executrix,  and  (he  dies  inteflate,  the  teftator's 
perfonal  eftate  mufjt  go  to  the  adminiftrator  ^ie  hnisnon,  and 
not  to  the  huft)and;  that  Mr.  Harcourt  mzTried  hdy  jfftry^ 
who  was  executrix  to  Sir  Samuel  Ajhy^  and  when  (he  died  in- 
teftate,  Sir  SamueFs  perfonal  eftate  which  remained  unadmi* 
niftred,  was  determined  to  go  to  lady  JJliy's  next  of  kin,  and 
not  to  Mr.  Harcourt  the  hufband  j  that  a  plaintiff  executor 
pays  no  cofts  ;  but  this  not  by  any  exprefs  words  of  the  ftatute 
(4)  13  Hen.  8,  '(fl),  but  only  by  an  equitable  conftruAion  thereof,  becaufe 
what  he  recovers,  is  not  for  himfelf,  but  in  truft  for  his  tefta- 


cip.  15. 


(«)  Decreed  by  lord  Convper,  in  Feb^  '709.  rcverfed  by  the  lords  in  the 
Dicemb,  following,  (b)  Decreed  in  the  mayor's  court  by  Sir  Peter  King^  recorder, 
in  Jfril  171 1,  and  reverfed  by  the  lords  in  the  May  following. 

tor; 
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tor  5  he  did  not  deny,  but  that  where  there  was  an  exprefs  le-    Rachfiilo 

gacy  given  to  the  executor,  and  no  further  words,  nothing  «v. 

given  for  his  care  and  pains,  parol  evidence  might,  ii)   fuch     Ca&eliss. 

cafe,  be  admitted  of  the  teftator's  intention ;  but  this  was  not 

to  be  minded,   where   words  followed  declaring  a   truft,  as 

where  the  legacy  appeared  to  be  given  to  him  for  his  care  m 

fulfilUng  his  will ;  that  if  money  were  to  be  granted  or  devifed 

for  the  doing  of  any  thing,  this,  in  equity,  would  create   a 

truft,  and  here  the  legacy  was  given  to  the  executor  for  his 

care,  fcfr. 

That  indeed  here  was  the  evidence  of  the  perfon  who  drew 
the  will,  tending  to  prove  that  the  furplus  was  defigned  for  f  1^2  1 
the  executor,  which  neverthelefs  was  contradicted  by  evidence 
on  the  other  fide  ;  however,  lefs  regard  ought  to  be  had  to 
evidence  of  this  kind,  in  cafes  of  wills,  than  of  deeds,  it  being 
very  ufual  for  many,  under  fuch  circumilances,  to  play  the 
Volpone^  and  to  fpeak  what  they  do  not  really  intend,  to  get 
every  one's  favour. 

That  in  the  cafe  of  May  verfus  Lewin^  where  there  was 
50/.  a-piece  given  to  the  two  executors  for  their  trouble,  (in 
which  cafe  there  was  alfo  fome  parol  proof  of  the  teftator's  in- 
tention in  favour  of  the  executors,  but  not  clear,)  lord  Par'- 
ker  decreed  a  diftribution,  which  was  an  authority  in  point, 
and  ]ieing  thelateft,  was  thegreateft  authority,  becaufe  it  muft 
be  fuppofed  to  have  been  adjudged  after  confideration  had  of 
all  the  former  decrees;  befides,  that  the  defendant,  in  the 
principal  cafe,  was  made  executor  in  the  faine  claufe  which 
gave  him  the  legacy,  whereby  it  fliould  fcem  that  the  legacy 
was  annexed  to  the  executorfbip,  as  all  the  reward  intended 
for  it. 

Referve  cofts  till  after  the  account  taken,  but  decree  a 
diftribution  amongft  the  next  of  kin. 


Hall  verfus  Hoddefdon.  Cafe  38. 

At  the  Rolls. 

THIS  bill  was  brought  by  a  devifce  cf  land,  to  perpe-    ^  £«.  Ca.  Ab 
tuate  the  teftimony  of  a  will,  and  to  cftablilh  the  will ;    4?i-  pJ*  ?• 
and   upon  opening  thereof,  the  Maftcr  of  the  Rolls  difmiflcd    atctlTcicSmo- 

^  •  ny  of  a  will,  if 

brought  to  hearingy  to  be  dirmi^ed  wkb  coftt. 

the 
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Hall  v.        the  bill  with  Cofts ;  declaring  that  this  caufe  being  only  for 
lioDDESDON    perpetuating  the  teftimony,  ought  not  to  have  been  fet  down 
for  hearing. 

[  163  ]  And   upon  Mr.  Mead's  praying,  on  behalf  of  the  plaintiff, 

that  the  difmiflion  might  be   without  prejudice  to  the  plain- 
tiff's making  ufe  of  the  depofitions. 

His  Honour  replied,  there  was  no  need  of  this,  becaufe  tht 
plaintiff  would  at  law  have  the  benefit  of  thefe  depofitions,  tho' 
the  bill  were  difmiffed. 

Cafe  39.  Batten  ver/us  Earnlcy, 

At  the  Rolls. 

aEq.  c».Ab.  /^^^  8*^^  feveral  legacies  by  will,  and  {inter  alia)  an 

45^  pi.  9-  Vy  annuity  of  20  A  per  annum  to  J.  5.  for  his  life,  all  which 

gWes  an  annul-  were  dtvifed  out  of  the  teitator's  perfonal  eftate,  and  J.  N. 

%d^M\  eftatc  5  was  made  executor  of  this  will. 

if  the  executor 

bai  miibchaved  himMf,  the  court  will  order  part  of  the  perfonal  eftate  to  be  fet  afide  to  fecore  thia 

annuity. 

It  happened  that  J.  N,  the  executor  had  faid  fome  ra(h 
words,  as,  **  that  he  would  go  to  gaol,  and  leave  the  legatees 
*'  unpaid  ;*'  and  tho'  the  annuity  was  by  the  will  made  payable 
quarterly,  yet  it  was  three  years  in  arrear. 

Infilled  I/?,  for  the  annuitant,  that  thefe  arrears  (hould 
carry  intereft. 

Sed  cur^  conf :  This  is  only  done,  where  there  are  great 
arrears ;  but  it  is  not  ufual  to  compute  intereft  for  fo  {mall  a 
fum» 

Tdfyy  It  was  prayed,  that  the  executor  ihould  give  fecurity 
for,  the  payment  of  the  annuity. 

To  which  it  was  anfwered,  that  the  teftator  net  prdering 
any  fecurity,  but  wholly  trufting  to  the  executor,  the  legatee 
of  the  annuity  muft  do  fo  too. 

[  164  ]  Sed  per  cur*:  Since  the  executor  has  by  his  anfwer  fubmit- 

ted  it  to  the  court,  whether  he  (hould  give  any  fecurity,  and 
appears  to  have  expreffed  himfelf  in  words  threatning  to  defeat 
the  annuity,  let  the  mafter  fee  a  fufficicnt  part  of  the  perfonal 
eftate  fet  apart  and  affigned  to  a  truftce,  in  truft  to  fecure  the 
annuity, 

Crockat 
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Crockat  verfus  Crockat.  Cafe  40. 

^  H  E  teftator  gave   to   the   plaintiff  bis  fitter  Sufanna  ^\  ^^Jaf  ill!' 

^     Crockat  the  Aim  of  550  /•  which  was  then  in  Mr.  EUW%  569.  pi.  3. 

hands,  and  made  the  faid  Mr.  EUU  executor  in  truft  for  the  S'^^ftS!; 

laid  teftator's  brother,  and  died  foon  after  the  making  of  the  ^"><>*  on  ^i* 

„-  note,  and  after- 

Will.  *  wards  orders 

part  out  a^n, 
ind  then  deciles  the  5001*  in  the  goIdrmitb*s  hands  to  J.  S.  this  good  for  the  whole  500 1  j  fecut 
if  the  teftator  had,  after  the  making  the  will,  drawn  out  part  of  this  money,  fur  this  had  been 
an  ademption  pro  tanto.  .  % 

It  feems  the  teftator,  before  making  of  the  will,  had  left 
in  Mr.  £i?/Vs  hands  550/.  for  which  Mr.  Ellh  had  given  a  ' 
note  to  the  teftator,  payable  to  him  or  otder,  and  the  teftator 
had,  before  the  making  the  will,  drawn  fome  bills  on  EUis^ 
ordering  him  to  pay  feveral  fmall  fums  of  money,  which,  in  all, 
had  reduced  the  550  /.  to  430/. 

But  the  teftator  had  left  in  Mr.  £///i*s  hands  an  exchequer 
order,  for  the  payment  of  36  /.  fer  annum  to  the  teftator  for 
thirty  two  years,  and  left  aflets  for  the  payment  of  all  his 
legacies,  including  the  whole  legacy  of  550/.  to  his  fifter 
Sufarma. 

Infifted,  the  plaintiff  Si^fffftf  Cr$ckat  (hall  have  no  more 
than  430/.  of  her  legacy  of  550/.  there  being  no  more  than 
430  /.  left  in  Mr.  £///i's  hands. 

Majter  of  the  Rolls  cont' :  She  fliall  have  the  whole   550/.      [  165  ] 
legacy. 

Where  a  teftator  by  his  will  gives  a  legacy  of  500/.  which 
is  in  the  hands  of  J.  S.  and  after  the  making  of  the  will  calls 
it  in,  or  orders  J,  S.  to  pay  to  himfclf  or  others,  part  of  the 
money,  which  is  accordingly  done,  this  is  an  ademptioA  of 
fuch  part  of  the  legacy  ;  and  the  diverfity  is,  where  the  party 
who  had  the  money  pays  it  of  his  own  choice,  arid  uncalled 
for,  and  where  the  teftator  himfclf  (f )  calls  for  it  in  5  foi  it 


(t)  Bat  the  diverfity  between  a  voluntary  and  a  compulfory  payment,  feems 
not  to  have  been  approved  of  by  Lord  MacclesJIe/d,  fince  the  latter  might  be  with 
an  intent  to  fecure  the  legacy  in  all  events.  See  the  cafe  of  Earl  of  Tbomond  verfui 
EariofSuffblky  ante,  vol.  1.  561.  See  alfo  the  cafe  of  Ford  vcrCus  Fleming,  de- 
creed by  Lord  C^ncellor  Kin^,  Trin,  1728.  po6, 469.  and  1  £q«  Ca.  Ah,  30a* 
pLj. 

3  muft 
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Crockatip. 
Crockat, 


muft  be  the  teftator's  own  a£t,  and  not  the  zSt  of  a  third  per- 
fon,  which  is  to  revoke  his  will. 

But  in  the  principal  cafe,  thefe  payments  out  of  the  550  /. 
in  the  hands  of  Mr.  Ellts  having  been  all  ordered  by  the  tefta* 
tor  before  the  making  of  his  will,  this  cannot  be  faid  to  be  an 
ademption  of  the  legacy,  but  is  an  exprefs  indication  of  the 
teftator's  intention,  that  as  the  note  for  the  full  fum  of  550  /. 
was  ftill  (landing  out,  notwithftanding  he  had  ordered  the 
payment  in  of  part  of  the  note,  yet  he  renounced  all  thofe  pay- 
ments, and  willed  that  the  whole  550/.  (hould  be.  the  legacy 
which  he  gave  to  his  After  Sufanna. 

But  I  take  it,  that  the  550/.  legacy  (hall  not  be  made  good 
•ut  of  the  exchequer  order  for  the  thirty-two  years  annuity, 
the  legacy  given  being  a  legacy  of  550  /.  in  money. 

Let  the  plaintifF  have  the  whole  550  /.  note,  and  intereft 
from  the  time  of  filing  the  bill. 


Cafe  41* 


*  Trenchard  and  Ippflcy  "verfus  Wanley. 


THE  plaintiff  Mrs.  Ippjley^  the  After  of  the  other 
plaintifF  Trenchardj  had  money  in  the  hands  of  the  de- 
fendant IVanley  the  goldfmith,  for  which  (he  had  the  faid  JVan^ 
ky*s  note. 


sEq.  Ca.   Ab« 

714-    pi.  2. 

A  foldfmithy 

without  any  or« 

den  fram  the 

proprietors,  fub- 

fcribed  lottery 

ordert  into  tht  South-fea>  indemnified  ky  the  aA  of  parliament* 


[  ♦166  ]  The  plaintiff  Trenchard,  by  his  letter  to  the  defendant  ^«- 

leyy  ordered  him  to  inveft  the  money  in  lottery  orders,  but  did 
not  dired  in  whofe  name  thofe  lottery  orders  (hould  be 
taken. 

•Accordingly  the  defendant  IVanley  did  inveft  the  money  in 
lottery  orders,  and  took  them  in  his  own  name ;  afterwards 
Wanley  fubfcribed  the  orders  into  the  South-fea,  with  other 
orders  of  his  own,  and  of  his  cuftomers,  amounting  to  a  con- 
fiderable  fum,  of  the  fame  fpecie,  but  did  not  give  notice  that 
he  had  made  this  fubfcription,  until  two  months  afterwards. 

Upon  this  the  plaintiffs  brought  their  bill  for  relief,  (wz.) 
in  order  to  compel  the  defendant  to  procure  for  them  lottery 
orders,  to  the  amount  of  thofe  which  the  defendant^  without 
their  confent,  had  fubfcribed  into  the  Soutb-fea. 

And 
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And  for  the  plaintiflfs  it  was  infifted,  that  the  defendant  had        Tren- 
piade  himfelf  a  truftee  for  them  without  any  authority  from      v/^^nlev  * 
ihcm:  and  after  he  had  thus  made  himfelf  their  truftee  with- 
out their   confent  he   then   fubfcribed  their  orders  into  the 
S$utb'/ia^  and  by  concealing  fo  long  from  them  what  he  had 
done,  he  thereby  ihewed  his  intention,  that  if  the  fubfcription      [  167  J 
had  been  profitable,  then  tho  orders  fubfcribed  were  to  have 
been  his ;  if  unproiiuble,  then  they  were  to  be  placed  to  the 
plaintiffs  account. 

Mqfier  rfthi  RMi :  The  rule  of  law  as  to  fraud  is  alfo 
a  good  rule  in  equity,  {viz.)  that  fraud  is  never  to  be  prefum- 
ed  i  but  it  is  true)  that  may  be  a  fraud  in  equity,  which  is  not 
fo  at  law. 

The  confufion  and  hurry  that  goldfmiths  and  other  people 
were  then  in,  may  account  for  the  defendant  the  goldfmith's    * 
not  giving  notice  fooner  of  his  having  fubfcribed  thofe  orders 
into  the  Soutb^fea ;  and  it  may  with  the  fame  force  be  retort- 
ed againft  the  plaintiffs,  as  the j-eafon,  why  they  did  not  come 
fooner  to  the  defendant  to   demand  the  orders^  or   forbid 
the  fubfcribing  them  into  the  South-fsa  j  tho*  I  think  that  by 
the  words  'of  the  aft  of  {a)  parliament  impowering  all  truf-    (*)  ^  ^^  »• 
tees,  guardians,  executors  and    adminiftrators,  to   fubfcribe 
lottery  orders  into  the  South-fea^  tho*  the  cejiui  que  tntji  had  in 
this  cafe  exprcfsly  forbid  the  truftee  to  fubfcribe,  yet  by  virtue 
of  the  cxprefs  authority  given  to  truftees,  i^c.  to  fubfcribe 
(in  which  authority  given  by  parliament  the  confent  of  evefy 
proprietor  and  ceftui  que  trnji   is    included,   notwithftanding 
fuch  prohibition  as  aforefald  J  the  fubfcription  would  be  good, 
and  the  truftees  juftified  ;  and  it  would  be  a  very  unjuft  thit)g 
in  the  parliament,  if  it  were  to  be  conftrued,  that  the  aft  had 
made  the  fubfcription  good,  and  yet  left  the  truilee  liable  to  hi 
fued,  and  to  be  mnfwerable  for  the  fame  to  the  cejiui  que  truft. 

But  the  principal  cafe  docs  not  go  fo  far,  here  being  no  pro- 
hibition from  the  ceJlui  qui  trufl, 

Theoccafton  of  the  defendant  the  goldfmith's  buying  the       f  jgo  ] 

orders  in  bis  own  name  might  be,  becaufe  he  was  always  in ' 

the  way  to  aQ|pt  them,  and  there  was  no  dire^lion  from  the 

.  pUiatifts  to  buyoifra^^rs  in  any  other  name  ;  and  by  the  fame 

jcafoD,  that  the  pUintiflHoitted  the  defenda^u  with  the  money. 

Vol.  II,  ^    K  they 
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Trek-        they  might  likcwifc  intruft   hioi  with  the  caking  of  the  orderf 
CHARD  vi^.     in  his  own  nimc. 
Wanley. 

Then  from  the  time  of  the  defendant  the  goldfmith's  taking 
the  orders  in  his  own  name,  he  became  a  truftee,  and  being  a 
trufl^ee,  the  z£t  of  parliament  alone,  without  any  authority 
from  the  party,  impower^d  him  to  make  this  fubfcription. 
And  the  cafe  is  the  ftronger,  in  that  the  defendant  fubfcribed 
other  orders  of  his  own,  as  well  as  thofe  that  belonged  to  the 
plaintifFs ;  and  it  would  be  enough  for  the  defendant  who 
dealt  for  the  plaintiff^  as  for  himfcif,  and  a^ed  for  him  as  he 
did  for  himfelf,  to  bear  his  own  lofs,  without  having  the  ad- 
ditional lo(s  of  the  plaiutifis  aifo  put  upon  him* 

It  is  to  be  taken,  as  the  general  (enfe  of  the  nation  took  it 
at  the  time  when  the  fubfcriptions  were  made,  (viz.)  that  this 
was  a  beneficial  thing,  as  is  evident  from  thofe  lottery  oilers; 
that  were  fubfcribed,  felling  for  more  than  lottery  orders  uo» 
fubfcribed.  So  that  nothing  but  fraud  in  this  cafe  of  fubfcrib- 
iiig  lottery  orders,  i5f4:.  can  make  the  truftee  anfwerable  to  his 
c^iui  que  truft. 

Befidcs,  the  fubfequcnt  ftatute  of  7  Gt:  i.  cop.  i.  ftG.  j. 
very  much  ftrengthens  the  cafe,  ^^  by  giving  the  proprietor 
^^  of  the  flock  33/.  6i.  %d,  per  C4nt\  in  fatisfadion,  and  full 
^  difcharge  of  the  monies  paid  on  any  of  the  fubfcriptions, 
f  160]  "  notwithftanding  any  mifnofmcr,  or  error,  fuppofed  defeA, 
*^  error  or  mifnofiper,  or  notwithflanding  any  mifoofmer, 
^<  mifpelling,  or  omiffion  of  entry  of  any  fubfcription,  and 
^^  notwithfianding  any  doubt  or  queftion  touching  or  con- 
^  cerning  the  validity  of  the  fubfcription  of  the  redeemable 
^^  debts  and  annuities  in  any  wife". 

Which  words  were  intended  to  bind  down  the  proprietors 
of  any  redeemable  fubfcription,  and  to  give  them  a  recora- 
pencc  for  their  being  bound  down ;  and  as  it  bound  down 
the  truftees,  fo  likewife  did  it  conclude  the  ceftui  que  truJI. 

And  this  ad  of  parliament  intended  to  quiet  all  matters* 

Alio  his  Honour  laid  great  ftrefs  upon  a  decree  which  be 

him&lf  had  made  about  a  year  Ance,  when  he  bx  at  JVeJtminJltT 

for  the  Lord  Chancellor,  in  the  caufe  of  B/ucJt  verfus  Nichek^ 

and  which  he  faid  was  oot  fo  ftrong  for  the  defendant  as  the 

t>rincipal 
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principal  cafe^  for  there  lottery  tickets  payable  to  the  bearer^       Tren* 

and  which  were  left  with   the  banker  or  goldfmith  only  for      chard  v, 

fafecuftody,  were  fubfcribed  by  him  into  the  South-fta  i  upon 

which  the  proprietor,  who  left  them  with  him,  brought  a  bill 

agaioft  the  (kid  goldfmith  i  and  his  Honour  difmifled  the  bill : 

for  that  it  was  a  hard  cafe,  that  the  goldfmith  who  was  but  a 

truftee  ihould  fufier  for  doing   what  was  then  thought  to  be 

for  the  beft  ^  and  if  the  plaintiff  was  wronged,  he  was  at  liberty 

to  Cake  his  remedy  at  law. 

Which  decree  the  court  had  the  greater  regard  to,  for* 
afinuch  as  the  parties  acquiefced  under  it,  ^d  brought  no 
appeal. 

But  the  principal  cafe  the  Mafter  of  the  Rolls  thought 
much  ftronger,  and  therefore  difmified  the  bill  with  cofts^  [  170  1 
{viz.)  that  with  refpe£l  to  the  defendant,  both  the  plaintiffs 
ihould  be  liable,  and  therefore  the  difmiffion  (hould  be  general, 
as  to  both  of  them  j  but  that  if  the  plaintiff  Trenchard  thought 
it  worth  his  while  to  apply,  the  court  would,  on  petition, 
order  that  the  other  plaintiff  the  ceflul  que  trujl  ihould  pay  all 
Che  cofts.  t 


f  The  fame  point  was  determined  by  lord  MaccUsfitU  in  the  following  term«  in 
che  cafe  of  Wtavir  veil'us  F^*wier. 


Dc-Cofta   ver/us   Scandrct.  Cafe  42. 

Lord  Mac- 

ONE  having  a  doubtful  account  of  his  fhip  that  was  at    clbsfield. 
fca,  Ivtz.)  that  a  (hip  defcribcd  like  his,  was  taken,  in-    I  ^^'  S*'  ^^* 
,      ^  030.  pi.  i» 

fured  her,  without  giving  any  information  to  the  infurers  of  a  merchant 
what  he  had  heard,  either  as  to  the  hazard,  or  circumftances   5*;^*"*  *  **,°"i.*' 

ful  account  ot 

which  might  induce  him  to  believe  that  his  (hip  was  in  great   h'*  ^*P9  in^uret 

,  .^  ^      ,,     -    rt  hit  (hip  without 

danger,  if  not  actually  loft.  acquainting  the 

infurers  what 
danger  the  ihip  was  in  |  this  held  to  be  a  fraudulent  infunnce ;  and  the  court  relief cd  agaiaft  tl^e 
policy. 

The  infurers  bring  a  bill  for  an  injundtion,  and  to  be  relieved 
againft  the  infurance  as  fraudulent. 

Lord  Cbaruilkr :  Theinfured  has  not  dealt  fairly  with  the 
iofurert  in  this  cafe ;  he  ought  to  have  difclofed  to  them  what 
jatelligence   he  bad  of  the  (hip's  being  in  danger,  and  which 

K  a  might 
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De  Cost  a  «:;•  might  induce  him,  at  leaft^  to  hzr  that  it  was  lofl^,-  tho*  he  hid 
ScAKDRET.  j^Q  certain  account  of  it  \  for  if  this  had  been  difcoveredj  it  if 
irtipoflible  to  think,  that  the  infurers  would  have  infured  the 
fhip  at  fofmall  zpramium  as  they  have  done,  but  cither  would 
not  have  infured  at  all,  or  would  have  infifted  on  a  larger  ^r^- 
mium^  fo  that  the  concealing  of  this  intelligence  is  a  fraud. 

[  171  ]  Wherefore  decree  the  policy  to  be  delivered  up  with  cofts^ 

but  the  pramium  to  be  paid  back,  and  allowed  out  of  the  cofts. 


Edwards  (and  Lady  Elizabeth  his  Wife)  verjus 
Countefs  Dowager  of  Warwick. 

JT'Dward  late  earl  of  TVarwtck  and  Holland^  being  fcifed  in  fee 
of  the  manor  of  Kenfmgton^  intermarried  with  the  defend** 
ant  Charlotte  daughter  of  Sir  Thomas  ATtddUton^  who  had  a 
portion  of  16,000  A  6000 /•  whereof  was  paid  to  the  faid 
earl,  and  10,000  A  refidue  thereof,  to  be  laid  out  in  apurchafe 
of  lands  in  fee,  to  be  fettled  as  in  the  fettlement,  and  hereaf- 
ter is  mentioned ;  and  the  manor  of  Kenfmgton  was  fettled  on 
the  faid  earl  for  life,  remainder  to  the  firft  and  every  other  foa 
of  that  marriage,  in  tail  male,  remainder  to  himfelf  in  fee. 


Cafe  43. 

, Lord  Mac- 
clesfield* 

2Eq.  Ca.  Ab. 

42.  pi.  1. 

Money  cove- 
nanted to  be 
luidoutin  land, 
Oiall  defcrnd  as 
Und.     But  he 
that  is  in'.it'cd 
to  the  fee  of 
the  land  when 
purrhafcd,  may 
difpofcof  it  by 

a  wi  U  t**o*  •**>' 
atteitc<i  by  ihiec 
witncllcs.     Alfo 

a  parol  direction  for  the  payment  of  it,  fecms  to  be  good.  So  if  the  money  is  ordered  or  devifed  to 
be  laid  out  in  lands,  and  fettled  to  the  ufc  of  A.  in  tail,  remainder  to  himfelf  in  fee,  equity  will 
or.'.er  the  money  to  A,  Secus  if  the  remainder  thereof  be  limited  to  a  third  pcrfon.  Alio  tho'  by 
a  v<«luntarvcontri6t  money  is  agreed  Co  be  laid  out  in  lands,  the  court  will  szecute  fuch  agteemenC 
in  favour  of  the  .  cir. 

As  to  the  io,coo/.  it  was  agreed  by  all  the  parties,  that 
the  fame  (hould  be  laid  out  in  land,  and  fettled  in  like  manner 
as  the  manor  of  Kenfmgton  had  been  fettled,  and  in  the  mean 
time,  until  fuch  purchafe  could  be  found,  the  10,000  A  was 
to  be  placed  out  upon  fecurities,  and  the  intereft  arifing  there- 
from,  to  go  and  be  paid  to  fuch  perfons  as  fhould  be  intiiled 
to  the  rents  and  profits  of  the  manor  of  Kenfmgton. 
[  172  ]  This  Edward  lord    Warwick  died,    leaving   iflue  by  the 

countefs  Charlotte^  one  fon,  {viz.)  Edward-Henry^  the  laffi 
lord  IVarwkk^  who  being  thus  intitled  to  the  manor  of  Ken- 
fmgton in  tail,  remainder  to  himfelf  in  fee,  levied  a  fine  of  the 
faid  manor  to  the  ufe  of  himfelf  in  fee,  and  foon  afterwards 
died  without  iflue,  and  inteftate  ;  upon  whofe  death  the  manor 
of  Kenfmgton  defcendcd  to  the  plaintiff  lady  Elizabeth  Edwardt^ 

wife, 
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«ife  of  the  plaintiff  Mr.  Edwards,  who,  as  (he  was  ta^come.  Edwards  •l. 
intitlcd  to  the  manor  of  Kenftngton  in  pofieflion  in  fee,  now     ^ouniefs  of 

TT  A  R  W I C  K 

brought  her  bill  to  have  the  mortgage,  upon  which  the  j  0,000  /• 
bad  been  placed  out,  afligned  to  her. 

This  was  oppofed  by  the  defendant  the  countefs  dowager 
of  Warwick^  who  infifted,  that  (he  was  intitled  to  the  fame, 
IS  adminiftratrix  of  the  laft  «arl  her  fon,  and  that  this  1 0,000 /• 
being  as  yet  in  itfelf  money,  ought,  by  the  ftatutc  of  diftribu- 
don,  to  be  divided  betwixt  herfelf,  as  the  mother  of  the  in- 
teftate  and  his  half  fifter  Mrs.  Charlotte  Addifon  ;  and  for  this 
purpofe  it  was  argued,  ly?.  That  all  the  ends  and  views  of 
tbe  fettlement,  {viz.)  the  provifionfor  the  iiTue  of  that  mar- 
riage, being  determined  by  there  being  no  iflue  left  of  the 
iQvriagCf  and  in  regard  this  was  in  fa£t  money,  a  court  of 
equity,  wbofe  affiftancc  was  neceflary  to  realize  it,  would  not 
Jiow  the  hufl>4nd  was  dead  without  ifTue,  turn  this  money  into 
land,  in  favour  of  an  heir,  who  was  not  within  the  view  of 
the  fettlement. 

2^,  That  this  money  thus  agreed  to  be  laid  out,  was  not, 
in  all  refpeAs,  to  be  taken  as  land  ;  for  it  might  be  devifed  as 
money,  by  a  will  not  attefted  by  three  witnefl'cs  ;  alfo,  if  the 
lift  C4^rl  of  If^arwick  had  granted  or  deviled  it,  by  the  defcrip- 
don  of  the  ten  thoufand  pounds  agreed  by  his  father  to  be  laid  [  173  ] 
out  in  land,  it  would  have  pafTcd  by  fuch  defcription  ;  it 
could  not  be  dented  but  the  laft  earl  might,  if  he  had  pleafed, 
bave  fo  difpofed  of  it. 

yOy^  That  as  to  the  fettlament  of  the  remainder  of  the 
JUnJmgton  cftate  to  the  right  heirs  of  earl  Edivard  the  father, 
the  f^tpc  was  a  mere  voluntary  limitation,  as  was  alfo  the 
agreement,  that  the  money  fliould  be  laid  out  in  land,  and 
fettled  in  like  manner;  tfnd  then  it  was  no  more,  than  if 
eoe,  without  any  coniideration,  (hould  covenant  to  lay  out 
money  in  tho  purchafe  of  lands,  to  the  ufe  of  himfclr  in  fee  ; 
which  being  a  mere  voluntary  contraft,  equity  would  not 
compel  the  execution  thereof. 

4/i^,  That  it  was  unreafonable  for  this  court  to  interpofe 
to  take  the  money  from  the  mother  and  the  half  filler,  in  or- 
4^rtogive  it  toa  remoter  relation  ;  on  the  contrary  the  mo- 
^cr,  who  biid  the  legal  intcreft  of  this  mortgage,  on  which 

K  3  the 


Edwards  v, 
Countefs  of 
Warwick, 


(«)  See  the  cafe 

of  Short  and 
Wo  .d,  vol.  I* 
47P» 


Cm  J 
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the  money  was  lent,  ought  to  be  aflifted,  at  leaft  not  deprived 
of  it,  by  a  court  of  equity. 

Sthlyy  That  if  the  laft  lord  Warwick  had  applied  to  the 
court  to  be  paid  the  money,  he  would  have  obtained  an  order 
for  that  purpofe.  Nay,  though  he  had  not  levied  the  fine, 
but  had  continued  tenant  in  tail,  remainder  to  himfelf  in  fee, 
and  had  defired  the  money,  the  court  would  have  ordered  it 
to  him,  as  had  been  done  in  the  like  cafes  [a)\  (which  lord 
Chancellor  admitted,)  in  regard  the  laft  lord  had  both  the 
eftate-tail  and  the  immediate  remainder  to  himfelf  in  fee ; 
fo  that  a  fine  without  a  recovery  would  have  barred  the  eftate- 
tail  and  remainder,  and  a  fine  might  be  levied  at  any  time, 
as  well  in  vacation,  as  in  term. 

And  laftly,  It  was  urged,  that  the  laft  earl  of  tVarwUk 
having  levied  a  fine  of  the  manor  of  Kinjington^  to  the  ufe  of 
himfelf  and  his  heirs,  this  had  extinguifhed  the  limitations  in 
tail  created  by  the  fettlement,  and  had,  as  it  were,  put  the 
fettlement  out  of  the  cafe  ;  and  as  the  fettlement,  as  to  the 
manor  of  Kinjington  was  out  of  the  cafe,  fo  the  trufts  of  the 
10,000/.  which  were  to  attend  the  fettlement  of  the  manor  of 
Kenjington^  were  at  an  end  alfa 

For  all  which  reafons  it  was  infifted,  that  the  plaintiff, 
tho*  intitled  to  the  manor  of  Ken/mgton^  had  not,  however, 
any  right  to  the  10,000  /.  or  to  compel  the  laying  out  of  this 
money  in  land. 

Lord  CbafueUor :  If  there  bad  been  fo  much  as  a  parol  di» 
re£iion  from  the  laft  lord  IVarwUk^  for  the  payment  of  this 
10,000 /•  to  his  mother  the  countefs  dowager,  I  (hould  have 
bad  a  regard  to  it ;  being  of  opinion,  that  it  was  in  the  elec- 
tion of  the  laft  earl  to  have  made  .this  money^  or  to  have  dif. 
pofcd  of  it  as  money. 

As  to  the  late  earl's  levying  a  fine  of  the  manor  of  Ken* 
fmgton^  that  is  immaterial ;  for  he  had  as  good  a  power  be- 
fore the  fine,  to  difpofe  of  the  faid  manor,  or  of  the  10,000 /• 
in  money,  againft  all  but  his  iiTue,  as  he  had  after  the  fine  i 
and  ifTue  he  never  bad. 

To  fay,  that  this  fincj  as  it  comprifed  the  manor  of  Ken^ 
fmgtdn^    fo   did    it    alfo  the  truft  of  this    10,000/.   (tho*  it 

fcems 
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feems  abfurd  to  talk  of  levying  a  fine  of  money)  will  do  the 
defendant  no  fervice  ^  nay^  if  admitted,  it  would  make  againft 
her;  becaufe  by  the  deed  of  ufes  the  ufe  of  the  fine  is  declared 
to  be  to  the  conufor  and  his  heirs,  and  con&quently  woirid 
iotitle  the  plaintiff  the  lady  Betty  Edwards  to  this  money. 

But  when  I  admit  that  the  laft  lord  fVarwick  bad  an  ele^ioA 
to  make  this  10,000 /•  money^  ftill  I  conceive  he  mufl  do 
fometbing  ( 1 }  to  determine  fuch  eledion,  which  he  has  not 
done  in  the  prefent  cafe ;  and  then,  in  a  court  of  equity,  the 
beir  is  ever  preferred  [a)  to  an  adminiflrator. 

This  appears  by  the  common  cafe,  that  if  a  man  dies  in- 
debted by  bond,  in  which  he  has  bound  himfelf  and  his  heirs, 
and  leaves  real  and  perfonal  aflets,  of  each  enough  to  pay  the 
bond,  and  the  obligee,  as  he  has  an  election  to  come  upon  the 
real  aflets,  does  accordingly  fue  the  heir,  and  recovers  the 
debt  againfl  the  heir,  yet  the  heir  (hall  recover  back  the  mo* 
ney  againft  the  executor  out  of  the  perfonal  eAate. 

As  to  the  obje6lion,  that  the  plaintiff  claims  under  a  vo- 
luntary limitation,  it  has  been  held,  (b)  that  the  confideration 
for  the  precedent  limitations  in  a  marriage  fettlement,  has 
been  applied  even  to  the  fubfequent  ones ;  as  where,  in  con- 
fideration of  a  marriage,  and  portion,  land  has  been  fettled  on' 
the  hufband  for  life,  and  then  to  the  wife  for  life,  remainder 
to  the  children,  with  remainder  to  a  brother,  thefe  confidera- 
tions  have  extended  to  the  brother  \  and  the  reafon  is,  becaufe 
it  may  be  very  well  intended,  that  the  hufband,  or  his  parents, 
would  not  have  come  into  this  fettlement,  unlcfs  all  the  par- 
ties thereto  had  agreed  to  the  limitation  to  the  brother. 

But  admining  that  the  limitation  of  the  remainder  in  fee 
was  voluntary,  yet  this  will  not  alter  the  cafe  ^  becaufe  I  take 


Edwards  v. 
CouDtefs  of 
Warwick* 

[  17s] 


(tf)  See  the  cafe 
vf  Liogcn  verftu 
SowmyyToL  I* 
17*. 


{h)  See  the  cafe 
of  Or^ooJ  ver- 
fo»  Strode^  poft. 
M5- 


C  176] 


(1)  This  fcrms  the  point  on  which 
the  cafes  in  fome  meaiure  differ^  i.  e, 
whether  the  mere  circumilance  of  the 
fund  remaining,  ie  the  ihnpe  of  mo- 
ney, in  the  hands  of  the  pfrfon  ab- 
Iblocely  intitlcd  to  it  in  all  events, 
(ball  of  itielf  be  evidence  of  the  party's 
intention  to  give  it  the  quality  of  per- 
gonal eftate,  (for  the  cafes  agree  that 
any  proof  of  fuch  intention  will  con- 
clude the  queftion)  and  if  not^  whether 


the  heir  has  any  equity  againft  the  per- 
fonal rcprefentative  in  this  rcfpcd  ? 
vide  Chicbcfler  v.  BiderJlaJ,  2  Vem. 
295.  Lingen  v.  Stnvray^  ante,  i  vol. 
172.  Leckmere  v.  Earl  o/CarliJU,  polK 
3  vol.  211.  and  Ca.  temp.  Tal.  80. 
Guidu  v.  CuiJot;  3  Atk.  254.  Crab- 
tret  v.  Jtramble,  3  Atk.  (i8o.  Bo^vts  v. 
Earl  tf  Sbre^vjbury,  5  Bro.  P.  C.  269. 
Pultemy  v.  EarJo/  Dar/iftgtctijliro.Lhai. 
Rep.  223. 

K+  it 
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Edwards  v.   it  to  be  clear,  that  if  I  voluntarily,  and  without  any  confidera-i 
Countefs  of    tion,  covenant  to  lay  out  money  in  a  purchafe  of  land,  to  be 
Warwick,     j-^j^igj  ^^  me  and  my  heirs,  this  court  will  con^pel  the  exe- 
cution of  fuch  contrad,    tho*    merely  voluntary;  for  in  all 
cafes,  where  it  is  a  meafuring  caft  betwixt  an  executor  and  aii 
Jicir,  the  latter  (hall,  in  equity,  have  the  preference. 

Tho*  all  the  intereft  due  upon  this  mortgage  at  the  time  of 
the  death  of  the  laft  earl ^  muft  go  to  the  countefs  of  tVarwUk^ 
as  his  adminiilratrix. 

And  (as  I  underftood  his  lordfhip)  tho'  thelafl  earl  died  in 
a  broken  part  of  the  half  year,  this  intereft  ihould  (he  faid) 
not  be  taken  as  (f)  rent,  but  ihould  be  apportioned,  and  a 
proportion  thereof  go  to  his  adminiflratrix. 

But  as  to  all  the  intereft  due  fince  the  deatb  of  the  late  earl, 
the  fame  was  decreed  to  belong  to  the  plaintiflF  the  lady  Betty 
Edwardsy  the  heir. 

And  on  thefc  terms,  the  fecurity  for  the  io,coo/.  was  or- 
dered to  be  afTigned  to  the  plaintiff  the  lady  Betty  Edwafds^  and 
no  cofts  on  either  fide. 

Afterwards,  on  an  appeal  brought  by  the  countefs  of  If^ar- 
wicky  this  decree  was  afHrmed  in  the  houfe  of  lords  ( !)• 

(1)3  Bro.  P.  C.  29+. 

+  Vide  ante,  vol.  i.   392.  Jenmr  verfus   Morgan.     Sec  alfo  Where  the  courl 
apportioned  maintenancc-monev ,  in  ilic  cafe  of  Hey  vcrfus  Palmer^  poll,  501. 

Cafe  44*  *  Earl  of  Suffolk  verfus  Howard. 

Loid  Mao- 

»"' c?  Abl  T^  ^  ^  '^^^  ^^^'  °^  ^''^^  ^"^  iS/W(7ff,  having  no  ifTue,  bui 

»85.  pi.  I.  X     having  two  brothers,   (v/z.)    the   prefent  earl,  and  th( 

riie^aVy  hh°  *'  defendant  Charles  Howard  who  had  a  fon,  and  conceiving  hi; 

trceftor  is  en-  next  brother  the  prefent  earl  to  be  extravajrant,   the  late  ear 

tided  to  the  n»  -t  t  o        » 

f.vourof  the  cut  oft  the  entail  by  a  recovery,  and  by  deed  and  will  fettle* 
rnli^ti^u  ^^^  ^^*'^  ^"  ^'^  brother  the  defendant  CharU$  Howard^  foj 
to  hairc  the  lA.     ]ifc,  with  remainder  to  his  firft  fon  fthen  in  bcine)  for  life 

mily   dccd>  •  1  •     1  n  #• 

b.ougut  before     w.th  remainder  totruUces  to  prcfcrve  the  contingent  remainders 

rSe  m^lUr,  in 
.'nt:  to  f-e  xrhrther  any  rhing  c»n  b?  dilVoTtred  for  his  ad;ai;:a|e. 

\^^n  ]  fcmaindel 
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remainder  to  the  firft,  Wr.  fon  of  that  firft  fon  in  tail  male,         Earl  of 
charging  the  eftateonljr  with  loo/,  per  annum  annuity  to  hii      HowAaaT* 
next  brother  the  prefent  earl,  and  died  without  ifTue. 

The  prefent  earl  brought  a  bill  to  difcover  the  defcndant*s 
title,  fetting  forth  the  old  entail^  under  which  he  was  heir 
male;  and  praying  that  the^ writings  might  be  produced^  ana 
that  the  arrears  of  the  annuity  might  be  paid  him. 

The  defendant  {hewed  by  anfwer,  that  the  late  earl  had  by 
deed  inrolled  made  a  tenant  to  the  pracipe^  and  had  fuffered  a 
recovery  to  the  ufe  of  himjfelf  in  fee,  and  afterwards  made  a 
fettlement  as  above  ;  that  as  to  the  pretended  arrears  of  the 
annuity,  he  had  paid  the  plaintiff  the  prefent  earl,  more  than 
thofe  arrears  came  to,  by  about  12/.  and  tho'  he  had  taken 
no  receipt  forichem,  he  intended  thofe  payments  in  part  of  the 
annuity. 

And  on  a  motion  to  be  paid  the  arrears  of  the  annuity,  and 
to  have  all  the  writings  produced  before  the  matter. 

Lord  Chancellor:  This   is  a  hard   cafe  5    equity  even  for      [  17S  J 
younger  children,  fupplies  the  want  of  a  furrender  of  a  copy- 
hold, and  puts  them  on  a  level  with  creditors,  taking  it  to  be  a 
debt  by  nature  from  a  father  to  provide  for  all  his  children,  as 
well  the  youngeft  as  the  eldeft. 

But  is  it  not  a  ftronger  cafe,  where  the  king  has  beftowed 
^n  honour  on  a  family,  whereby  the  heir  of  the  honour  is  con^ 
fiUarius  natus^  and  fits  as  a  judge  In  the  highcfl  court,  the 
houfe  of  lords  ?  furely  it  is  incumbent  on  the  anccftor  to  leave 
Tome  provifion  for  the  maintenance  of  the  honour,  and  looks 
like  want  of  gratitude  to  the  crown,  (from  whence  this  ingratihtdeto 
honour  did  arife,)  to  leave  it  naked,  efpecially  where  the  an-  the  crown  for 
ceftor  had  a  great  eilate  in  his  power,  and  has  given  it  from  away  the  edtce 
the  earldom,  leaving  fucb  a  trifle  as  only  100/.  a  year  to  the 
prefent  earK 

Therefore  more  ought  to  be  done  In  this  cafe  for  the  plain- 
tiff than  in  a  common  cafe;  here  is  no  purchafef,  and  there 
feems  no  neceflity  to  bring  the  caufe  to  a  hearing  ;  for  that 
would  be  only  putting  both  fides  to  great  charges,  which 
would  be  ftill  harder  on  the  earl,  as  he  is  fo  little  able  to 
bear  it. 

Let 


from  the  hon- 
our* 
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Earl  of  Let  the  defendant  bring  before  the  f  maftcr  all  deeds  and 

StrrroLK  V.     writings,  and  let  the  plaintiff  the  prefent  ♦  carl,  either  by  him- 

f  «^7a'*V     f^'*^  ^'^  *8«"^*»  '^^^^  ^^^  infpeaion  of  them,  that  if  any  thing 

has  flipped  the  conveyance,  or  if  the  entail  be  not  well  docked, 

he  may  have  the  benefit  thereof, 

.  And  the  anfwer  not  being  pofitive,  as  to  the  payment  of 
the  arrears  of  the  annuity,  or  that  the  payments  which  were 
made  to  the  plaintiff,  were  in  part  of  the  annuity,  (it  being 
only  faid  that  the  defendant  intended  them  fo,  which  intention 
none  could  know,  fmce  he  did  ngt  then  declare  it,)  and  be- 
caufe  the  defendant  has  not  taken  or  infifted  upon  any  receipts 
from  the  prefent  earl,  and  the  late  earl  has  been  dead  two 
years,  let  the  defendant  pay  the  plaintiff  200/.  being  two 
years  arrears  of  the  annuity,  fubje(5t  to  the  order  of  the 
court. 


+  In  the  caic  of  Sir  EdtKari  Betti/on  vcrfus  Farrington  l5  al\  Trin,  1735,  >^  here 
the  plaintiff  claimed  by  virtue  of  a  remainder  in  tail  cxpcdlant  on  an  eftate  tail, 
and  was  heir  male  of  the  family,  and  the  defendants  were  fiflers.  and  the  heirs 
general  of  the  tenant  in  tail,  and  by  their  anfwer  ihcwed  that  their  brother,  the 
tenant  in  tail,  had  fuffercd  arecovery^  and  declared  the  ufe  to  himfelf  in  fee« 
referring  to  x\\t  deed  in  their  cuflody ;  lord  Talbot^  before  the  hearing,  ordered 
the  defendants  to  leave  with  their  clerk  in  court  the  deeds  making  the  tenant  to 
a^t  fr4t<if€,  and  declaring  the  ufcs  of  the  recover}'.     Poft,  3  voL  363. 


Cafe 45.  Ravenhill  verfus  Danfey. 

Lord  Mac* 

CLBsFiELD.      y  T  P  O  N  the  marriage  of  If^Uiam  Danfej  with  the  daugh- 

L^?\I?*'tS.^       ^    ^'^^  ^^  ^'"^  />tf«rii  RuJftU  ^here  was  a  term  of  500  years 

Aicverfionary      limited  to  trullecs,  to  raife  portions  for  daughters,  in  cafe  of 
tctm  fmifed  fair  -/t  1     1        •  • 

fecunag  mata-     no  itiue  male  by  the  marriage. 

tsnance  uA 

pvrtions  ibr  daughtCT>,  1)1  ill,  in  cafes  of  occeffity,  \t  nortga^  to  pay  tidier,  an4  wbea  fallt n  into 
^'  '^-^  itkali  p4)'  all  the  aiicars  or  nuiaieaance  iacurrco  bctor.  it  came  iolo  poiTeffion. 


I'he  truft  of  the  term  was  to  raife  two  thoufaqd  pounds  a* 
piece  for  the  daughters  of  the  marriage,  payable  at  their  ages 
of  eighteen,  with  maintenance-money  at  the  rate  of  40/.  ftr 
gfiKum^  to  each  daughter  from  the  deaths  of  their  father  and  of 
Sir  Francis  Rujil  their  grandfather  by  the  mother's  fiJc,  un- 
til their  portions  (hould  become  payable. 

The  huiband  inUicm  Danfey  died  leaving  two  daughters, 
[   iSo  J     one  eight  and  the  other  nine  years  old  ^  the  term   did  not 

commence 


^ 
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Commence  in  pofleflion  until  the  death  of  the  father-in-law  of  Ravekhill 

this  JVitllam  Danfey^  which  happened  fomctime  afterwards.  v. 

Dansey. 
The  truft  of  the  term  was  to  raife  the  portions  by  fale, 

mortgage,  or  profits ;  but  the  truft  to  raife  the  maintenance 

was  by  rents  and  profits,  fo  that  there  Was  a  difTertnce  in  the 

deed,  between  the  mannesofraifingthe  portions,  and  that  of 

raifing  the  maintenance. 

Whereupon  it  was  objected,  that  the  maintenance  (bould 
not  begin  until  the  500  years  term  commenced  in  pofTeflion, 
at  which  time  only  the  fame  could  be  raifed  by  rents  and  an- 
nual profits. 

Lord  CtdnceUor:  It  is  againft  my  opinion  to  raife  a  portioit 
or  maintenance  by  felling  a  reverfionary  term,  and  this  un- 
der colour  of  the  word  [profits];  but  it  has  been  ruled  before 
my  time,  that  profits  (ball  extend  to  any  advantage  which 
(ball  be  made  of  the  land  by  fale  or  mortgage,  as  well  as 
rents  ;  elpecially  in  cafes  of  necefSty,  and  when  the  daughter 
has  had  no  other  maintenance,  it  has  been  decreed  to  be 
raifed  by  a  mortgage  of  a  reverfionary  intereft  of  a  term  ( i). 

But  the  prefent  cafe  is  much  ftronger ;  for  hbre  the  truft- 
term  for  raifing  this  maintenance  and  portion  is  come  into 
polTeffion,  fo  that,  at  prefent,  the  maintenance-money  may  be 
raifed  out  of  the  annual  profits ;  it  is  like  a  rent  granted  out 
of  areverfion  to  commence  prefently,  in  which  cafe,  tho'  the 
reverfion  does  not  fall  into  pofTeffion  until  many  years  after^  r  fi  1 
yet  when  it  does  fall,  it  (hall  anfwer  all  the  arrears. 

So  let  the  arrears  of  the  maintenance- money  from  the 
time  the  fame  became  payable  by  the  fettlement,  be  raifed  out 
of  this  term. 

Then  it  was  objeded,  that  the  daughters  had  another  pfo- 
vifion  by  the  will  of  their  father,  and  alfo  by  defcent  from 
bim. 

But  Lord  Chancellor  held  this  not  to  be  material,  as  long  Vide  ^i.  t.  the 
as  by  the  fettlement  there  was  no  other  provifion,  except  this  wruYsiJdy«, 
maintenance-money  until  the  portion  (hould  become  payable,  707* 
and  any  matter  fubfequent  to  the   fettlement   ought  not  in 
juftice  to  vary  the  conftrudion  thereof. 


(i)  Vide  Butler  v.  Duncombe^  ante,  I  vol.  448. 

Craven 
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Cafe  46- 
Lord  Mac- 
clesfield. 

On  an  anfvrerH 
lining  rcporte4 
^t  (candaloui 
^  impertinent, 
\{  the  laauntlft' 
f  xcept  to  the 
Import,  he  muft 
^w  fpecially 
^herein  It  ia 
fcandalout  or 


[   182  ] 


Craven  vfr/us  Wright. 

IF  the  plaintifF  refers  the  anfwer  for  fcandal  and  imper« 
tinence,  and  the  mailer*  finds  the  anfwer  neither  fcanda- 
lous  nor  impertinent,  the  plaintiff  on  excepting  to  themafler's 
report,  rouft  in  his  exceptions  ib^w  wherein,  in  what  line  or 
page,  and  how  far,  the  anfwer  is  fcandalous  or  impertinent^ 
in  order  that  fuch  part  of  the  faid  anfwer  may  be  expunged 
by  the  maftcfi  ^^^  *^  >*  "^t  fufRcient  in  the  exceptions  to  fay 
in  general,  that  the  anfwer  is  fpandalous  and  impertinent. 

It  fecms  to  be  a  ftronger  cafe,  where  exceptions  are  taken  to 
an  anfwer  for  infufficiency,  and  the  mafter  reports  it  fufficient, 
that  the  plaintiff  in  his  exceptions  to  the  matter's  report,  (hould 
ibew  wherein  the  anfwer  is  infufiicient. 

Alfo  if  a  bill  or  anfwer  be  referred  for  fcandal,  and  reported 
by  the  matter  to  be  fcandalous ;  if  the  matter  has  once  ex- 
punged this  fcandal,  the  party  cannot  then  except  to  the  re- 
port, becaufe  when  the  fcandal  is  expunged,  it  cannot  be  made 
appear  by  the  record  what  that  fcandal  was,  and  it  was  the 
party's  Qwa  fault,  th>t  be  did  not  except  tQ  th«  report 
(ooner, 

Bccklcy  verjks  Newland, 

TH  E  plaintiff  Simon  Bickley^  and  Sir  George  ffexvland^ 
married  two  fitters  who  were  coufins  and  prefumptivt 
heirs  of  Mr.  Tnrgis  a  very  rich  man  j  and  BedleyTLnd  Newland 
had  been  for  many  years  partners  in  the  bufinefs  of  a  fcriven- 
er;  and  Mr.  Turgis  had  made  and  revoked  feveral  wills,  but 
at  length  made  a  will  in  favour  of  Sir  George  Newland^ 
whereby  he  left  a  great  real  and  pcrfonal  eftate  to  Sir  George^ 
but  gave  only  a  fmall  real  ettatc  to  Mr,  BeckUy. 


Cafe  47, 
Lord  Mac- 

et<BSFI£LD. 
«  E^.  Ca.  Ah. 

ft*  pi-  19- 

^wo  articlCt 
|hat  whatever 
J,  S.  (hall  by 
(is  Mvill  leave  te 
cither  of  them 
ihouH  bo  rqujU 
ly  divided  be- 
twixt both ; 
fach  agreement 
good :  alio  if 

after  this  one  of  theti  contriver  that  J.  S.  flialUcavc  part  of  bis  cftatc  to  4  third  perfon  in  tnjft  for 
JjijO  5  thii.is  within  the  articles. 

Before  the  execution  of  this  will,  the  plaintiff  BecHey  and 
Sir  George  Newland  entered  into  articles,  whereby  they  agreed, 
that  whatfoever  (hould  be  given  to  either  of  them,  fliould  be 
equally  divided. 

And  the  words  of  the  articles  were  plain  as  to  the  equal 
divifion  of  the  perfonal  eftate  qf  Turgis^  which  (hould  be  given 

by 
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fcy  the  will  to  cither  becUey^  or  Sir  George  Newland\  bat  ;ts  to    BeckleY  « 
the  real  eftate,  the  words  of  the  articles  were  doubtful,  and     I^Rwlakd» 
feem'd  rather  not  to  extend  thereto;  however,  the  plaintiiF      r     g     \ 
Btckley  brought  a  bill  againft  the  executors  of  Sir  George  New* 
Jand,  for  an  account  of  the  real  and  perfonal  eftate  which  came 
to  Ninvland by  Turgis^s  will. 

Obj.  Thefe  articles  Afe  unfair,  and  not  to  be  encouraged^ 
(viz.)  to  agree  to  divide  a  nnati's  eftate^  while  the  man  i!l 
livings  and  to  Chare  that  in  which  the  parties  at  the  time  of 
making  the  agreement,  had  no  manner  of  right,  and  poffioly 
might  never  have  \  and  it  is  to  difappoint  the  will  of  the 
teftator,  who,  in  all  probability,  would  have  given  nothing 
to  either  of  the  parties  to  this  agreement^  in  cafe  he  could 
have  forefeen  that  his  difpofition  (hould  be  fruftrated  as  foon  as 
ever  he(hould  die,  nay,  in  his  life-time  was  agreed  to  be  divided. 
Lord  Chancellor:  A  performance  of  thefe  articles  ought  to 
be  decreed^  tho*  there  was  no  other  confideration  for  them^ 
than  the  mutual  benefit  of  the  chance )  the  agreement  to 
ihare,&rr.  is  not  difappointing  the  intent  of  the  teftatori  for 
he  did  not  defign  to  put  it  out  of  either  of  the  devifees  power 
todifpofeof  the  eftate  after  it  (hould  come  to  him;  but  on 
the  contrary,  where  the  teftator  gave  it  to  either  of  them,  he 
by  implication  gave  that  perfon  a  power  to  difpofe  of  the  faid 
eftate  when  it  fhould  come  to  him  (i). 

And  it  feems  to  have  fome  weighty  that  if  there  ha<l  been 
no  fuch  agreement  for  the  ftiaring  of  the  faid  Turgis's  eftate^ 
yet  by  law  in  right  of  their  wives,  (who  were  heirs  prefump* 
tive  to  the  faid  Turgis)  thefe  perfons  would  have  come  in  for 
equal  (hares ;  and  to  covenant  to  do  that  which  the  law  would 
of  itfelf  have  done  had  the  party  died  inteftate,  cannot  be 
unreafonable,  fpr  that  would  be  to  fay,  that  the  law  itfelf  is  r  ^g.  1 
unreafonable,  or  unjuft. 

Suppofe  there  were  two  daughters,  and  the  father  (hould 
leave  almoft  all  the  eftate  to  the  eldeft,  and  nothing  or  very 
little  to  the  youngeft  ;  if  there  (hould  be  fuch  an  agreement  as 
in  the  principal  cafe,  furely  it  would  have  been  no  more  than 
what  every  one  would  have  wi(hed  for ;  tho'  I  am  far  .from 
grounding  my  decree  only  upon  this  circumftance. 

(i)  Vide  Heb/onv.  Tre^vor^  poll.  I^l, 

Aj 
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^BCKLEY  V.  As.  to  the  articles  for  (baring  the  land,  if  it  could  be  proved^ 
Nbwland.  that  after  eutering  into  them  Sir  Gecr^t  NaxAand  had  pro- 
cured the  teftator  to  devife  any  lands  to  fome  third  perfoa  in 
truft  for  the  faid  Sir  G^orgi  Ntwlandy  this  would  have  been 
taken  as  a  devife  to  Sir  Georgg  himfelf,  and  would  have  be- 
come liable  to  be  (bared  within  the  articles. 

2dly^  But  then  in  the  prefent  cafe  it  was  infifted  upon  by  the 
plaintiff  Bicjtkyj  that  after  thefc  articles  entered  into.  Sir  Georgt 
Ninuland  prevsLilcd  with  the  teftator  to  devife  the  greateft  part 
of  ms  lands  to  the  fons  of  Sir  Georgi  Newland^  who  were  then 
infants,  and  that  as  foon  as  the  fons  were  come  of  age.  Sir 
Giorgi  got  bis  two  fons,  to  whom  Mr.  TurgU  left  the  bulk  of 
his  real  eftate,  to  convey  the  lands  to  Sir  Gtorgt  and  his  wife 
for  their  lives  with  remainder  to  truftees  for  a  term  of  years» 
in  truft  to  raife  3000  /.  a-piece  for  portions  to  his  two  younger 
ions  that  were  not  provided  for  by  Mr^  Turg/Vs  will ;  fo  that 
in  cBeA  Sir  Giorgi  had  the  management  and  difpofal  of  this 
eftate  in  the  fame  manner,  as  he  would  have  had,  if  the  eftate 
L  ^^5  J      bad  been  his  own  and  given  to  himfelf  in  fee, 

Ltrd  CAancillor:  If  this  eftate  had  continued  in  the  fons  of 
Sir  Georgia  I  would  not  have  compelled  them  to  convey  a 
moiety  to  the  plaintiff  BeciJey  according  to  the  articles,  there 
being  no  writing  to  manifeft  the  truft,  as  the  ftatute  of  frauds 
and  perjuries  requires  ;  but  if  the  fons  fliould  convey  the  eftate 
left  them  by  Mr.  Turgisy  to  their  father  Sir  George  without 
any  confideration,  then  I  think  I  may  juftly  decree,  that  Sir 
George  Newland  the  father  ftiould  convey  a  moiety  of  the  pre- 
mifles  to  the  plaintiff  Beckley  agreeable  to  the  articles. 

However,  where  one  of  the  fons  (as  in  the  prefent  cafe)  has 
fettled  the  premiflcs  left  him  by  Mr.  Turgis^  on  his  own  wife 
and  the  ifTue  of  the  marriage,  and  fuch  fettlement  is  either 
previous  to  the  marriage,  or  purfuant  to  marriage  articles,  I 
cannot  reach  thefe  lands  which  are  now  (as  it  were)  in  the 
hands  of  a  purchafer. 

But  upon  readmg  and  confidering  the  articles,  by  which  it 
was  agreed,  that  all  legacies  and  fums  of  money,  which  ibould 
be  given  by  the  will  of  Mr.  Turgis  to  either  of  them  the  faid 
Sir  George  Newland^  or  the  plaintiff  Beciley^  (hould  be  equally 
divided  betwixt  them,  notwithftanding  it  was  afterwards 
faid,  that  all  benefit  or  advantage  accruing  to  either  of  tbenn 
2  by 
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by  the  (aid  will,  fliouW  be  alfo  divided  ;  yet  it  being  here  fai'd,    Beckiit  v. 

that  the  fame  fliould  be  divided  between  them  their  rcfpeaivc     ^^"^^^^^^ 

ixtcuiors  mid  ndmintflratns ;  and  forafmuch  as,  tho*  there  was 

fome  fmall  parcel  of  land  devifed  by  the  will  of  Turgis  to  Mr. 

Beckley  and  his  heirs,  yet  as  he  did  not  offer  by  his  bill,  Ui 

divide  this,  his  lordfhip  took  it,  that  thefe  articles  did  not  ex«^ 

tend  to  any  port  of  the  real  ef^ate  devifed  by  the  teftator  Turgis. 

jjily^i  It  was  obfervcd,  that  tho*  the  teftator  Turgh  had  by  [  186  ] 
his  will  devifed  all  thofe  lands  to  the  fons  of  Sir  Giorge  Ne%J^ 
lend^  yet  h^  had  limited  the  premises  to  Sir  George  Newland 
himielf,  until  the  youtigeft  of  his  fons  (hould  attain  twenty- 
one,  for  and  towards  the  maintenance  of  his  faid  fons  ;  from 
whence  it  was  urged,  that  fo  much  of  the  profits  of  theie 
lands,  as  did  exceed  their  maintenance,  would  be  for  the  be- 
nefit of  Sir  Georgia  and  confequently  fhould  fall  within  the 
articles^  and  be  divided  between  him  and  the  plaintiff  BukUy. 

And  there  was  proof  that  Sir  Gitrgt  Newland  took  it  fo^ 
and  had  declared  the  fame  to  Beckliy\  and  then,  notwithftand- 
ing  it  had  been  pretended,  that  this  was  only  a  trufl  for  the 
ions  of  Sir  Gmrgi  Newland^  and  that  their  father  would  be 
accounuble  to  them  for  the  furplus  beyond  virhat  their  main- 
tenance would  come  to,  yet  it  was  hoped,  that  the  court 
would  conftrue  this  to  be  a  beneficial  devife  to  Sir  George^  and 
that  it  could  not  be  underftood  otherwife,  fince  it  enabled  h\ia 
#ut  of  this  fund,  to  educate  his  own  fons,  which  of  courfe  he 
would  have  been  obliged  to  have  done,  tfao'  no  fuch  eflate 
had  been  left  them. 

But  by  Lord  Chatuelkr :  By  the  fame  reafon  that  the  articles 
are  conilrucd  to  extend  only  to  money  and  perfonal  eflate, 
they  (hall  not  extend  to  this  devife  of  the  land  to  Sir  Georgt 
Newkmd^  tho'  but  during  the  minority  of  the  fons ;  for  tho' 
the  word  [legacy]  be  ufually  taken  for  the  bequeft  of  a  per- 
fonal thing  and  on  the  contrary  a  gift  of  land  by  will  be  com^ 
monly  (and  more  properly)  called  a  devife,  yet  the  word 
[legacy]  may,  in  an  extenfive  fenfe,  be  underftood  to  com* 
prebend  any  kind  of  eilate,  real,  as  well  as  perfonal  left  by  the  [  187  ] 
Ceftator*s  will  to  any  perfon* 

Neverthelefs,  in  the  prefent  ca(e,  for  the  reafons  aforefaid, 
dkcree  only  the  perfonal  eftate  given  by  Turgis's  will  to  either 

of 
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of  them  the  faid  Sir  Georgi  Newlandox  Beckky^  to  be  equally 
divided. 

Hereupon  it  being  faid,  that  Sir  George  Niivland  had  died 
infolvent,  and  tho'  it  fbould  be  admitted  that  thefe  articles 
would  let  in  the  plaintiff  Bakley  as  a  creditor  by  fpecialty,  yet 
there  would  not  be  enough  to  pay  him  : 

Lord  O^ancellor  ordcrcdy  that  (if  as  was  fuggefted)  any  of 
the  mortgages  of  the  teftator  Turgh  were  yet  (landing  out, 
and  the  property  thereof  unaltered,  and  in  cafe  it  (hould  ap« 
pear  that  Sir  George  Newland  had  received  more  than  his 
Hioiety  of  the  teftator  Turgts's  perfonal  eftate,  then  the  plain* 
tiff  fi/f^Ay  Ihould  be  let  in  to  receive  out  of  the  faid  Turgis's 
perfonal  eftate,  or  the  fubfifting  mortgages,  fo  much  as  to 
make  up  his  receipts  equal  with  thofe  of  Sir  George  NnvUind^ 
before  Sir  George^  reprefentatives  fliould  be  admitted  to  re* 
Ceiye  any  thing  further  (i).  . 


(1)  Reg.  Lib.  A*  1722.  fol.  419. 


Cafe  48. 
Lord  Mac- 
clesfield. 

a  £q.  Ca.  Ab. 
499.  pi.  14; 
A  will  fay  I  in 
the  beginning. 
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Davis  verfus  Gardiner. 

R.  Gardiner  of  Pijhobury  in  Hertfordjhire  made  his  wil^ 
wherein  he  began  thus  :  as  to  my  wordly  ejlaie^  I  dlfpofe  of 
the  fame  as  follows^  after  my  *  debts  and  legacies  paid  \  then  he  ga/c 
«<  after  teftator*!   feveral  legacies ;  after  which  he   bequeathed    icooA  a-piecc 

«  debts andle  ...     r  ,         .  ,,  c 

«gacicspaid;"  to  his  five  daughters,  payable  at  twenty-one  or  marriage,  if 
^u^Wc"fcveral  ^**  confent  of  his  executors  J  and  then  followed  thefe  words, 
legacies  and  por-  ofler  all  my  legacies  pald^  I  give  the  rejldue  of  my  perfonal  ejiate  to 
tlwr'i daugh.  '  my  fon^  (having  one  only  fon;)  then  he  devifed  his  fee-fimple 
lands  to  his  fon  and  his  heirs,  and  if  his  fon  (hould  die  without 
iflue  in  the  life-time  of  any  of  his  daughters,  he  devifed  his 
real  eftate  to  his  daughters,  to  whom  he  ordered  intereft  to  be 
paid  at  5/.  per  cent,  by  his  executors  for  their  portions,  until 
the  fame  ihould  become  due,  and  appointed  his  fon,  and  one 

which  follows  a 

iJerife  of  land  to    Off//,  eXCCUtOrS. 

tbrfon;  but  if 

be  dies  without  i/Tue  in  the  life  of  any  of  the  daughters,  then  to  the  daughters.     Therels  out  of  tKe 

perfonal  eftate  a  fufficiency  to  pay  grcAt  part,  tho*  not'ail  of  the  Ujaciet :  in  fuch  cafe  the  deficieaqf 

fs  not  chargeable  upon  th«  land. 

[*i88  ]  Tbe 


ters ;  and  then 
fays  that  •'  af- 
♦*  tcr  legacies 
«*  paid,"  the 
furplus  of  tbe 
perfonal  eftate 
(hall  go  to  the 
ion.     After 
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The  perfonal  eftate  was  not  fufficicnt  to  pny  all  the  por-      Havis  v. 
tions,  but  was  enough  to  pay  much  the  greateft  part  of  them.  * 

Upon  which  it  was  objedcd,  that  the  real  eftate  ought  to 
be  charged  therewith,  bccaufe  by  the  words  of  the  will,  his 
debts  and  legacies  were  to  be  paid,  and  the  devifc  to  the  foil 
of  the  lands  in  fee  followed  afterwards* 

That  portions  for  children  ought  to  be  favoured;  and  if 
the  words  would  bear  a  conftrudlion  whereby  thefe  portions 
might  be  charged  on  the  land,  (as  they  would  well  do  in  the 

prclcnt  cafe)  they  ought  to  be  taken  in  that  fenfe. 

Lord  Chancellor :  As   plain  words    are  neceflary  to  difin* 

herit  an  heir,  fo  words  equally  plain    are    requifite   to  charge 

the  eftate  of  an  heir  ;  for  a   charge,  fo  far  as  the  value  of  it 

<imounts,  is,  pro  tantOy  a  difinherifon. 
In  the  prefent  cife,  as  to  the  expreffion  after  my  debts  and 

If^acia  paid  I  dijpofe  of  the  fame  asfollows^  iS'C.  the  word  [legacy] 
is  there  improper,  in  regard  the  difpofition  in  the  words  that 
immediately  follow  is  of  feveral  legacies  ;  fo  that  it  fays,  after 
my  legacies  are  all  paid,  I  will  then  that  my  legacies  (hall  be 
paid,  which  is  abfurd. 

The  teftator  in  faying  by  his  will,  that  after  all  his  legacies 
paid  the  refidue  of  his  perfonal  cllate  (hould  go  to  his  fon, 
(hews,  that  he  had  no  apprchenfion  but  that  there  would  be  a 
furplgs  of  his  perfonal  eftate  ;  and  conicqucntly  could  not 
think  of  charging  his  land  with  his  legacies,  or  that  there 
would  be  the  leaft  occafion  for  it.  And  tho*  every  one, 
primifacie  is  fuppofed  to  know  what  he  himfelf  is  worth,  that 
prefumptjon  will  not  hold  in  the  prcfcnt  cafe,  it  appearing  that 
the  teftator  was  therein  miftakcn.  I  admit  the  portions 
might  be  charged  on  the  real  eftate,  had  the  devife  of  the  land 
been  to  the  fon  in  fee  abfolutely,  for  without  fuch  conftruc- 
tion  the  devife  would  have  been  void^  and  the  fon  would  have 
taken  the  land  by  defcent;  fo  that  the  will  muft,  in  fuch  cafe, 
have  fignified  nothing  as  to  the  land,  unlefs  it  were  to  ope- 
rate, fo  as  to  charge  the  land  with  the  legacies  and  to  inti- 
mate that  the  heir  was  not  to  take  until  after  the  legacies 
paid.     But, 

Here  the  will  devifes  the  land  to  the  fon  and  his  heirs,  and 

if  the  fon  die  without  iflue  in  thelife^time  gf  any  of  the  daugh* 

Vol.  II.  L  urs 
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ters  then  to  the  daughters,  fo  that  the  fon  is  named  in  the  vc\\\ 
only  for  the  benefit  of  the  daughteis  J  and  it  is  no  more  thait 
if  the  teftator  had  faid,  I  give  my  lands  to  my  daughters  and 
their  heirs,  if  my  fon  dies  without  ifl'uc  living  the  daughters  or 
any  of  them. 

It  is  alfo  material,  that  the  intcrefl:  of  the  daughters  por- 
tions is  ordered  to  be  paid  by  the  executors  without  men- 
tioning the  heir ;  befidcs  here  is  not  fuch  a  deficiency  of  the 
peribnal  aflets,  as  to  leave  the  daughters  deilitute. 

For  which  reafon  the  court  decreed  the  real  cftatc  not 
liable  (i). 

Noti'y  If  in  the  preceding  cafe  there  had  been  a  want  of 
affcts  for  the  payment  of  the  teftator's  debts.  It  feems  the 
lands  would  have  been  charged  therewith  by  virtue  of  the 
words,  after  my  debts  and  legacies  paid ^  I  givh  tsfr.  (2).  . 

So'if  the  teftator  had  owed  a  debt,  for  which  his  real  and 
leafehold  eftates  were  mortgaged,  equity  would  in  this  cafe 
have  charged  all  this  debt  on  the  real  eftate,  in  order  to  have 
enlarged  the  fund  for  the  payment  of  the  (3)  legacies  as  well 
as  debts. 


(i)  Reg.  Lib,  A.  1722.  fol.  343. 

(2)  But  although  the  court  may  have 
exprefled  itfelf  more  llrongly  in  the  cafe 
of  creditors  than  of  legatees,  it  fecms, 
that  no  rule  of  conftruction  has  been 
adopted  in  the  one  cafe  which  does  not 
apply  to  the  other,  and  that  the  real 
ellate  has  been  charged  with  legacies 
by  words  not  Wronger  that  thofe  made 
ufe  of  in  the  prcfent  cafe. — Vide  Clo^wd- 
Jlej  V.  Pelbam,  - 1  Vcrn.  411,     Alaxk  v. 


SparbaiL-ky  2  Vern.  228.  Boivdier  r. 
Smtth,  Pre.  Cha.  264.  Harris  v.  /»- 
glede'Wy  poft.  3  vol.  95.  Leigh  v.  Earl 
oflVarringtOHi  4  Bro-  P,  C.  90.  Uaitcn 
V.  Nichollf  Ca.  temp.  Tal,  110.  Lyp£t 
V.  Carter,  i  Vez.  499.  Earl  of  God' 
olpbin  v.  Penneck,  2  Vez.  271.  Thomas 
v.  Britnelly  2  Vez.  313. 

(3)  Vide,  Oneal  v.  Mead,  ante,  1  voL 
6()  3 .     Rider  v .  Jfager,  poft.  335. 
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Hobfon  verfus  Trevor.  Cafe  49, 

Lord  Mac- 

THE  plaintiff  Hobfon  was  a  a  younger  fon  to  lady  Hoh-^    clespield. 
fon^  and  put  apprentice    to  a  linen  draper,  and   under    10  Mod.  507. 
age;  the  defendant  7r/x/^r  was  the  eldcft    fon    of   Sir    John    aEq.  Ca.  Abr. 
Trevor  late  Matter  of  the  Rolls,  but  had  incurred  his  difpleafure    V*  "*•  '^'    , 

'  *  An  agreement 

and  was  not  admitted  to  his  prefence,   and  it  was  uncertain    in  marriage. 
whether  he  would  inherit  any  part  of  his  eflate.  ^ey  tothchuf- 

band  a  third 
ptrt  of  what  ihall  come  to  the  father  uf  the  wife  on  the  dejth  of  his   father }  tl^s  good  and  equity 
will  compel  an  exrcution. 

The  defendant  Mr.  Trevor  incouraged  the  plaintiff  Hdhfon 
to  court  his  daughter  without  the  privity  of  lady  Hobfon  the 
plaintiff's  mother,  and  the  defendant  Trevor  before  the  mar- 
riage,  gave  a  bond  to  the  plaintiff  Hohfon  dated  8  Nov,  17 16. 
in  the  penalty  of  5000 /.  and  in  the  conc]iti:)n  the  then  in- 
tended marriage  betwixt  the  faid  plaintiff  and  the  defendant's 
daughter  was  recited,  and  that  the  defendant  had  agreed,  in 
confideration  of  the  faid  intended  piarriage,  to  fettle  and 
afiure  one  third  part  of  all  fuch  real  eflate,  as  (hould  dcfcend 
or  come  to  him  the  faid  Tieuor  by  and  upon  the  deccafe  of  his  [  192  ] 
faid  father  the  Mafter  of  the  Rolls,  to  the  ufc  oi  the  plaintiff 
Richard  Hobfon  for  life,  remainder  to  the  ufc  of  Elizabeth  the 
defendant's  daughter  for  her  life,  remainder  to  the  heirs  of 
the  body  of  the  faid  Elizahth  by  the  faid  plaintiff  Hoifon^  the 
remainder  to  the  right  heirs  of  the  faid  defendant  Trevor  after 
\ifhich  came  thefe  words,  [now  the  condition  of  the  obligation 
is,  that  if  the  faid  marriage  (hall  take  effeiSl,  and  the  fai4 
Edward  Trev§r^  (hall  within  three  inonths  after  the  death  of 
his  (aid  father,  fettle  and  affure  one  third  of  all  fuch  real 
eftate  as  (hall  defcend  or  come  to  him  after  his  father's  death^ 
then  the  bond  to  be  void.] 

L  2  Thp 
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HoBsoN  V.         T'he  marriage  took  eflFcft;  and  foon  after  Sir  John  Trevor 
Trevor*  o  »  ^ 

dying  intcftate,  whereby  a  great  real  eftate  came  to  the  de- 
fendant as  eldeft  fon  and  heir  of  his  father,  the  plaintifFand  his 
wife  brought  their  bill  for  a  fpecific  performance  of  this  agree- 
ment. 

Ohje^eJy  The  plaintifF  (hall  have  no  more  than  the  pe- 
nalty of  5000/.  and  it  is  a  dangerous  precedent  to  fuffer  an 
heir  apparent  to  enter  into  any  agreement  to  difpofe  of  his 
father's  eftate  (i)  before  he  has  it;  belides  the  plaintifF  in 
this  cafe  makes  no  fettlcment,  and  it  is  in  the  difcretion  of  a 
court  of  equity,  whether  they  will  execute  this  or  any  agree- 
ment that  is  brought  before  them« 

But  by  Lord  C/jancellor  i  this  is  an  agreement  made  upon  a 
valuable  confideration,  that  of  the  marriage  of  a  child,  and 
therefore  fit  to  be  executed  in  equity.     And 

It  feems  the  more  reafonable,  in  regard  it  extends  to  no 
more  than  a  third  part  of  tile  real  eflate  that  was  to  come  to 
r  iQ'?  1  ^^^  defendant  from  his  father,  and  this  was  very  hazardous; 
for  if  the  defendant  Trevor  had  died  in  the  life-time  of  his 
father,  or  if  there  had  been  a  will,  the  defendant,  who  was  fo 
well  known  to  be  under  the  difpleafure  of  his  father,  had  but 
an  indifi'erent  profpe<Sl,  fo  that  it  might  be  reafonably  thought 
that  the  plaintifFat  that  time,  had  the  worft  of  the  bargain. 

As  to  the  plaintifPs  making  tio  fettlement,  it  appears  he 
was  an  infant  and  the  defendant  knew  him  to  be  fo,  and  con- 
fcquently  that  he  could  at  that  time  make  no  fettlement; 
probably  the  plaintifF  depended  upon  his  fuccefs  in  trade,  as  he 
had  been  an  apprentice  to  a  linen-draper  and  was  left  a  por- 
tion* of  upwards  of  looo  /.  by  his  father. 

Then  it  can  be  no  argument  to  fay,'  that  the  defendant 
ought  only  to  pay  the  penalty  of  5000/.  bccaufe  the  agree- 
ment is  recited  in  the  bond,  and  fuch  agreement  was  not  to 
be  the  weaker  but  the  ftronger  for  the  penalty  j  and  by  the 
fame  reafon,  that  had  the  penalty  been  higher  and  beyond  the 
value  of  a  third  part  of  the  real  eftate,  in  fuch  cafe  the  de- 
fendant would  not  have  been  bound  to  pay  it,  fo  now  the  pe- 

(i)  VidQ  fFrtjrJbt  V.  fTrighf,   1  Vcz»  409.  IVbitfcldw.  Fanffet,  i  Vez.  391. 

natty 
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nalty  being  beneath  the  value  of  a  third  part  of  the  real  edate,     Hob  son  v. 
the  plaintiff  is  not  bound  to  accept  it;  befides,  it   is  to  be  a      Trkvor. 
fettlemcnt  for  the  benefit  of  the  ifliie  of  the  marriage,  and  the* 
payment  of  the  50C0/.  to  the  hufband  would  not  anfwcr  the 
end,  nor  provide  for  fuch  iffue. 

Wherefore  let  the  agreement  be  executed   infpecie  \  faving 
that  a  third  part  of  the  real  eftate,  which  came  to   the  de- 
fendant from  his  father  Sir  John  Trevor^  muft  be  fettled  upon 
the  plaintiff  Hobfon  and  his  wife  for  their  lives,  remainder  to 
their  firft,  ^V.  fons  in  tail  male,  remainder  to  their  daugh- 
ters In  tail  general,  remainder  to  the  defendant  Trevor  in  fee ; '    F  194  1 
and  let  the  defendant  account  to  the  plaintiff  for  the   mefne 
profits  from  the  end  of  three   months  after  his  father's  death, 
and  be  examined  'upon  interrogatories  touching  his  father's 
real  eftate,  and  produce  all  books,  papers  and  writings  upon 
oath,  and  pay  cods. 


Ncwland  verfus  Shcphard.  q^^^ 

Lord  Mac* 

MR.  Shephard  a  druggift  having  a  daughter  an  only  child,  clfsfield. 

to  whom  he  gave  7000/.  portion,  and   married  to  the  9^*^' 57' 

ifXzxtiuS  Newland^  eldeft  fon  of  Sir  George  Newland^  and  Mr.  329.  pi.  4. 

Newland  having  iffue  by  her  three  children,  Mr,  ShephardxmAt  Jcvffc  of  ftvcrai 

bis  will,  by  which  having  difpofed   of  fomc  part  of  his  real  P*'"  ^^  **'«  ^cal 

/  •  I         1      -r    1     I  ri  rt  and  perfonal 

eltatc,  and  of  fome  legacies,  he  deviled  the  rehdue  of  bis  real  eftates  to  fevcrai 

and  pcrfonal  eftate  unto  truftees  their  heirs  executors  and  ad-  t^cl^n'eVcfund* 

miniftrators  in   truft,    to  pay  and   apply  the  produce  and  (i)  produce  of  the 

intereft  thereof  for  the  maintenance  and  benefit  of  fuch  of  his  rcIfanJ  per-  * 

grandchildren  by  his  faid  daughter  Kavland  as  (houid  be  living  hi^**r*pJch'^i'' 

at  the  time  of  his  deceafe,  until  hib  faid  grandchildren   (hould  drcn  wmii  their 

come  to  the  age  of  twenty-one  years,  or  be  married;  and  he  ty  one,  this 

went  no  further,  nor  made  any  other  difpofition  of  his  cflatc,  ^'J.' p^*^  f.^»e 

n  /vf..  aufoiute  light 

only  directed,  that  if  all  his  truftees  Ihould  die,  in  fuch  cafe  and  proj^rty  of 

his  fon-in-law  Nmland  fliould  be  a  trufiee.  ^^zxh^^x  eftatc  to 

the  S'-anJchilJren  after  that  agr*. 


(l)  The  word  "/rtfjWr/' IS  not  made  Lord  Chancellor's  argument,  appears 
ufc  of  in  the  cafe  ai  llated  by  Reg.  Lib.  by  this  rcporr,  to  have  turned  pm-ticu. 
B.  1723.  fol.  88.  although  part  of  the      Inrly  upon  it» 

L3  Ohj. 
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Newland  Obj.  The  furplus  of  this  real  and  perfonal  eftate,  being  un- 

^       '"^  difpofed  of  by  the  will,  ought  after    the  grandchildren  fliould 

have  attained  their  age  of  twenty-one,  to  go  in  the  fame  man- 
ner as  if  there  had  been  no  will ;  and  confequently  the  real 
eftate  mud  defcend  to  the  heir  at  law  of  the  tcftator,  and  the 
perfonal  ellaie  be  diftributcd  amongft  the  next  of  kin,  accord- 
[  '95  ]  ing  to  the  ftatute  of  diliribution  ;  and  tho*  the  teftator's  in- 
tention might  have  been,  nay  (probably)  was  otherwife,  yet 
there  muil  be  words,  as  well  as  an  intention,  to  pafs  away  any 
cftate,  efpecially  with  regard  to  a  real  eftate. 

LorJ  (chancellor  :  The  intention  is  moft  plain  that  the  grand- 
chjjJrcn  (hould  have  t!,c  furplus  both  of  the  real  and  perfonal 
cfiate,  after  their  age  of  twenty-one  ;  it  is  true  there  is  a  pro- 
viVion  for  the  children  by  the  marriage  fcttlement,  but  that  is 
not  to  take  place  unti4  after  their  father's  death. 

In  this  cafe  the  ttftator  Shephard  did  not  care  to  truft  hh 
fon-in-law  with  providing  for  his  children  out  of  his  own  eftate, 
not  only  during  the  time  when  their  maintenance  would  be 
leaft  cxpenfive,  (during  their  tender  years,  and  when  every 
parent  is  bound  to  provide  for  his  children,)  but  even  here  he 
takes  a  care  which  feems  unneceflary,  and  can  it  be  imagined, 
that  the  tcftator  would  ftiew  a  concern  for  his  grandchildren 
when  they  did  not  want  it,  and  leave  oft'  that  care  at  the  only 
time  when  thry  could  be  fuppofed  to  ftand  in  fJeed  of  it,  (v/'z.) 
as  foon  as  they  lliould  cnmc  of  age  and  be  marriageable  ?  bc- 
fides,  it  is  plain  the  teftaior  gives  all  from  the  heir  at  law  by 
vefting  the  whole  cftate  in  fee,  as  well  as  the  legal  property 
of  the  perfona!  t^llate,  in  truftces,  which  would  >not  have  been 
done  had  any  thing  been  intended  to  remain  to  the  daughter 
and  heir;  not  only  the  intercft,  but  the  produce  of  the  real 
and  peifonal  <:ltatc  is  to  be  applied  by  fuch  truftees  ;  and  to 
hflj)  tiiis  plain  intention  of  the  tcftator,  the  word  [produce] 
fii..ll  bt?  taken  in  the  Inrircr  fcnfc,  and  then  it  will  fignify 
wl.a:evcr  ilie  lH.^ic  \vi!l  yield  by  fale  or  otherwife, 

r   jQ^  1  And  tiiis  CiH'f*  r  \\\c  flron^^cr,  in    irj;ard  the  fon-in-!aw  the 

plaaiilfl  A'lic/^/.'V  is  \c.  he  a  triidoe  \\\  cafe  the  other  truftees 
fliail  -sW  ciic,  bi:t  it  car.not  be  intended  that  the  plaintiff"  AW- 
l{vid  IS  10  hi  a  truflc'j  for  himfvlf,  or  for  what  hinifeif  would  be 
intii^icd  to  ii:ould  it  ccru"  to  hii"  witc. 
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The  cafe  cited    (a)    in    King  znd  Melling,  i  Vent.  7.^0.  is     Newland 
applicable  to  the  prcfent  cafe,   where   the  court  conftrued  a     c„j;pH 
will  againft  the  exprcfs  words,  in  order  to  make  it  take  effeft 
according  to  the  intention,  {vix,)   a  man  devifed  an  eftate  to   Ja/c  o'fHc'wk  ^* 
his  eldeft  fon  and  the  heirs  of  his  body,  and  if  he  died  living  vcrfus  Ireland, 
his  mother,  the  remainder  to  the  fecond  fon,  and  becpufe  it 
could  not  be  fuppofcd  that  the  father  intended   to  prefer  his 
fecond  fon  before  the  iflue  of  the  eldeft  where  the  eldeft  had 
died  in  the  life  of  the  mother  leaving  a  fon,   the  court  ad- 
judged the  iffuc  of  fu(5h  eldeft  fon  to  take,  and  underftood  the 
devife,  as  if  it  had  been,  if  the  eldeft  fon  (hould  die  without 
iflue  living  the  mother,  remainder  to  the  fecond  fon  (i)* 


(i)  Et  vi^cKentiJhv,  Ne^^man,  ante, 
I  vol.  ^34.  Targus  v.  Paget,  2  Vez. 
194..  But  in    Fontreau  v.    Fonereau,  3 


Atk.  316.  Lord  Hardwcke  exprcfles  his 
difapprobation  of  this  cafe  of  Newland 
V.  Shepbani. 


Hyde  verfus  Skinner. 


nK  INNER  polTeffed  of  a  long  term  for  years  of  a  houfe  in 
Enfield  with  the  appurtenances,  leafed  the  fame  to  the 
plaintiff's  teftator  Hyde  for  five  years,  and  covenanted  for 
himfclf  and  his  executors,  to  renew  the  leafe  at  the  fame  rent 
and  on  the  fame  covenants  upon  the  requeft  of  Hyde  within 
the  term.  Hyde  the  lelTee  died  within  the  term,  having  laid 
out  a  confiderable  fum  of  money  in  improving  the  prcmifles, 
and  the  executors  within  the  term  requefted  the  defendant  the 
leflTor  to  make  a  new  leafe  to  them  for  fifty  years  at  the  old* 
rent, 

Olj.  This  requeft  ought  to  have  been  made  by  the  leflcc 
Hyde  and  not  by  his  executors,  who  may  be  infolvent  pe r- 
fons,  and  confequently  the  leflbr  in  danger  of  lofing  his 
rent. 

Lord  Chancellor :  The  executors  of  every  perfon  are  im- 
plied in  himfelf,  and  bound  without  naming ;  and  the  meaning 
of  this  covenant  was  to  the  end  the  lefTec  might  be  reimburfed 
the  money  which  he  had  laid  Out  in  the  improvement  of  the 
preroifTes,  for  which  reafon  it  is  immaterial  whether  the  tef- 
tator or  the  executors  required  the  renewal  of  the  leafe,  it 
need  not  be  perfonal. 

L  4  But 


Cafe  51. 

Lord  Mac- 
clesfield. 

Leffor  cove- 
nanted to  renew 
the  Icafc  at  the 
requcllof  the 
Icflec  witliin  the 
term  ;  IcflVc  did 
not  requcfV,  but 
executors  do 
within  the  term  j 
If  fTo*-  is  com  • 
pciiable  to  re- 
new* 


C  >97] 
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Hyde  v. 
Skinner* 


L198] 


But  then  the  rcqueft  for  the  making  of  a  new  leafc  for 
fifty  years  is  too  much  ;  for  it  might  have  been  as  well  for 
100  or  200  years }  but  the  ufual  term  for  leafing  being  for 
twenty-one  years,  let  the  defendant  demife  the  premifles  to 
the  plaintiff  for  twenty-one  years,  or  for  any  Icflcr  term 
as  the  plaintiff  fhall  cledl. 

And  though  the  leafe  is  to  be  made  on  the  fame  covenants^ 
yet  that  {hall  not  take  in  a  covenant  for  the  renewing  this  new 
leafe,  forafmuch   as  then  the   leafe  would   never  be  at  an 

end  (1). 

As  to  the  objeftiort,  that  the  executors  might  be  infolvent 
tenants,  and  fuch  as  the  defendant  would  not  care  to  truft; 
to  this  it  may  be  anfwered,  that  there  is  to  be  a  claufc  of 
re-entry  in  the  leafe,  and  the  value  of  the  premifles  being 
doubled  by  the  improvements  of  the  origirtal  leflee,  fuch  claufe 
of  re-entry  will  fecure  the  landlord  againft  any  infolvcncy  of 
the  tenant. 

Therefore  let  the  defendant  pay  cofis  in  this  court,  and  alfo 
at  law  for  the  ejeSment  which  he  brought  againft  the  plain- 
tiff, and  in  which  he  has  recovered  judgment  (2). 


(1)  Sod  vjdc  Bridges  v.  Hitchcock^ 
I  Bro,  p.  C.  522.  Furmval  v. 
CrriM,     3  Atk.     by     Cookt  v.  Booth, 


Cowp.  819. 

(a)  Reg.  Lib.  A.  1723.  fol.  17c. 


Cafe  52. 

%  Eq.  Ca*  Ab» 
3*8.  pi.  3. 
One  makes  his 
will,  and  fays, 
««  As  to  fuch  c- 
<«  It  ate  as  God 
••  hath  blcflcd 
<*  me  with,  I 
••  dcvifcinman- 
•*  ncr  foilow- 
«»  ingi'*  after 
which  he  gives 
part  to  J.  S.  and 
t'ls  heir-,  Arc. 
and  oev:fcs  rhe 
reft  of  hiseftjre 
to  his  wif«r  in 
fee  t  t-^i»  P'flt"* 
ft  tt«ft.elUtc 


Marlovv  verfus  Smith. 

SIR  Charks  Pitjichl  feifed  in  fee  of  the  manor  of  Hoxton  near 
Shoreciltch  in  M'uUUfex  on  the  marriage  of  his  fon  Alexander 
with  Eli'z.aheth  Jraller^  by  indentures  of  leafe  and  releafc  dated 
the  14th  and  i5rh  o^  April  1680.  conveyed  liie  faid  manor  of 
Hoxton  to  truftees  Sir  John  Buckworth  and  Fravch  Moore  and 
their  heirs,  to  the  ufe  of  the  faid  Sir  Charks  Pttficld  for  life, 
remainder  to  the  ufe  cf  his  fon  the  faid  Alexander  P'ttfeld  for 
ninety-nine  years,  (if  he  fliould  fo  long  live,)  remainder  to  the 
ufe  of  the  faid  truftees  and  their  heirs  during  the  life  oi  Alex^^ 
ander  Pitfield^  in  truft  to  preferve  contingent  remainders,  re- 
mainder to  the  ufe  of  the  firft,  l^c.  fon  of  Alexander  P'ttfield  by 
the  faid  Elizabeth  in  tail  male  fucceffively,  remainder  to  truf- 
tees 
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Mar  LOW  0% 
6mith. 


tecs  for  500  years  to  raifc  portions  for  daughters  of  the  mar- 
riage, remainder  ^o  the  ufe  of  the  heirs  of  the  body  of 
the  iaid  Alexander  P'ltfield^  (who  is  ftill  living,)  remainder  to 
the  ule  of  the  right  heirs  of  Sir  Charles  Pitfield. 

Sir  Charles  died  ;  Alexander  Pitfield  had  iflue  Charles  Pitfield^ 
who  taking  ill  courfes  runs  in  debt,  and  endeavouring  to  fell 
this  eftatc  in  hts  father's  life-time,  prevailed  with  the  heir 
of  Moore  the  furviving  truftee  for  fupporting  contingent  re- 
mainders, to  join  in  a  deed  of  bargain  and  fale  inrolled,  for 
the  making  a  tenant  to  the  pracipe  \  and  a  recovery  was  fuf- 
fercd  to  the  ufe  of  Charles  Pitjield  in  fee,  who  dcvifed  all  his 
eftate  to  trudees  to  pay  his  debts* 

But  it  happened  that  Francis  Moore  the  furviving  truftee       [  jq^  ] 
had  by  his  will  devifed   in  manner  following,  **  As  to  fuch 
<<  eftate    as  the   Lord  had    beftowed  upon   him  he   devifed 
««  part  to  J,  S.  and  his  heirs,  and  all  the  reft  of  his  real  eftatc 
•*  he  devifed  to  his  wife  and  her  heirs." 

Charles  Pitjield  died  leaving  an  infant  fon,  and  Alexander 
Pitfield  had  iflue  one  daughter. 

Upon  a  bill  brought  by  the  creditors  of  this  Charles  Pitfieldy 
it  was  decreed,  that  this  reverfion  of  Hoxton  fliould  be  fold  be- 
fore the  Mafter  to  the  bcft  purchafer,  for  payment  of  the 
debts  of  Charles^  and  Mr.  Swinfen  was  allowed  the  bcft  pur*- 
chafer  at  a  South-fea  price,  in  truft  for  fcrjeant  Meadj  who 
depoftted  500/.  part  of  the  purchafe- money.  .« 

Whereupon  it  being  referred  to  a  Mafter  to  ftate  the  title, 
the  only  queftion  was,  whether  the  will  of  Moore  the  furviv- 
ing truftee  in  the  fettlement  for  preferving  contingent  remain- 
ders, did  pafs  his  intereft  in  the  premifles,  being  a  freehold 
defcendible  and  made  devifable  by  the  ftatute  of  frauds  ?  for 
that  if  the  will  of  Moore  pafled  this  eftate,  then  the  joining  of 
bis  heir  would  not  make  a  tenant  to  the  pnecipe^  and  fo  the 
recovery  was  void,  the  confequence  of  which  would  be,  that 
the  purchafer  having  no  title  made  him,  muft  be  difcharged 
from  the  purchafe  and  have  back  his  depofit. 

For  the  creditors  it  was  infifted,  that  when  Moore  the  tef- 
tator  devifed  all  the  reft  of  his  eftate,  he  muft  be  intended  to 
have  meant  his  oivn  ejiate^  and  not  an  eftate  of  which  he  was 

but 
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Mar  row  v.  but  a  hare  trujlee  \  for  fuch  cftate  was  really,  truly  and  in  equity 
Smith.  ^^  cftate  of  the  cejlu't  que  trujl \  and  this  conftru(5lion  appear* 
1^  200  J  gj  ^Q  be  the  more  rcafonable,  from  the  words  which  the  tef- 
tator  had  ufed  in  his  w41l,  (^/z.)  **  As  to  fuch  eflate  as  the 
**  Lord  hath  beftowed  upon  me,"  for  they  muft  be  fuppofcd 
to  have  been  made  ufe  of  with  an  eye  to  fuch  eftate  of  which 
the  teftator  was  to  have  |he  benefit :  now  he  was  to-be  never 
the  better  for  the  truft^eftate,  [  nor  to  have  any  advantage 
therefrbm. 

That  if  an  executor  (hould  grant  omnia  bonafua^  this  would 
not  pafs  the  goods  which  he  has  as  executor,  efpecially  if  at 
the  fame  time  fuch  executor  had  any  goods  in  his  own  right; 
from  all  which  it  followed,  that  the  devife  would  not  pafs  tho 
truft  eftate. 

On  the  other  fide  it  was  faid,  that  Moore's  devife  of  all  hit 
lands,  pafled  thefe  lands  of  which  he  was  but  a  truftee ; 
for  in  law  they  were  his  lands  ;  and  it  is  at  law  that  the 
operation  of  this  will  muft  be  determined  ;  at  law  he  was  the 
only  perfon  who  could  recover  them. 

That  if  the  teftator  had  by  his  will  devifed  all  the  land  of 
which  he  was  feized,  it  muft  undoubtedly  have  pafled  thefe 
lands  ;  for  it  was  moft  plain  the  teftator  was  the  perfon  feifcd 
thereof. 

'J'hat  had  the  teftator  been  attainted  or  outlawed  for  treafon 
or  felony,  he  would  have  forfeited  thefe  lands  ;  fo  that  if  the 
lands  in  queftion  were  the  teftator *s  lands  to  forfeit,  they  were 
confequently  his  lands  to  grant  or  devife,  for  forisfacere  ejl 
dienum  facere  \  and  that  in  this  cafe  there  was  a  manifeft 
diverfity  betwixt  an  cftate  which  a  truftee  has  in  truft, 
and    the    intereft    which    an    executor    or  an    adminiftra- 

[  201  ]  tor  has  in  goods  as  executor  or  adminiftrator ;  for  if  an 
executor  or  adminiftrator  be  attainted  of  treafon  or  felony, 
the  goods  which  he  has  as  executor  or  adminiftrator  would 
not  be  thereby  forfeited  ;  whereas  the  lands  which  a  man  is 
fcifed  of  as  truftee  would  in  futh  cafe  be  forfeited. 

But  if  there  was  the  Icaft  doubt  of  the  title,  (which  it  was 
made  to  appear  theie  was  by  the  opinion  of  fcrjeanl  Hooper 
and  Mr.  H^ebby)  it  would  by  no  means  be  proper  for  the 
court  of  chancery  to  compel  the  party  to  accept  the  title  j 

^         '       *  for 
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for  in  fuch  cafe,  if  the  purchafer  fliould  be  fued,  where  could   Marlow  v« 
he  have  recourfe  to  for  redrcfs  ?  and  here  the  court  was  com-       ^K*th. 
pelling  the  party  to  purchafe  a  fpecial  verdidl  or  a  fuit. 

Majier  of  the  kolls :  Though  this  be  a  truft-cftate,  yet  the   ^^•^^j']^*" 
legal  eftate  being  in  the  devifor  in  the  eye  of  the  law,  it  is   porchtfer  unto 
bi$  eftatc  and  his  property,  and  therefore  paffes  by  the  devife  of  cej^t^jabeSl 
bis  eftate  ;  and  if  he  had  devifed  all  the  land  which  hi  had  teen   ^^^^ 
fiifed  of^  thefe  lands  would  certainly  have  pafied  :  neither  can 
there  be  any  inconvenience  in  fuch  conftrudion  ;  for  as  the 
teftacor  himfelf  was  a   truftee,  fo  {hall  his  devifee  alfo  be  a    ' 
truftee  to   prefervc  thefe  remainders;  and  there  being  the 
opinion  of  learned  men  againft  the  title,  {yi%J)  that  the  will 
of  the  teftator  did  pafs  this  truft-eftate,  I  will  not,  nor  do  I 
think  it  reafonable  that  a  court  of  equity  (hould  compel  the 
purchafer  to  accept  the  purchafe  \  and  therefore  he  muft  have 
back  his  depofit. 

Noti\  In  this  cafe  Mr.  Talhot  infifted,  that  tho%  when  all 
the  remainders  were  veiled  remainders  in  tail,  the  truftees 
might  join  in  making  a  tenant  to  the  pracipi  in  order  to  the 
fufFcring  a  recovery,  yet  if  any  remainder  was  in  contingency,  [  a03t  ] 
the  truftees  who  were  appointed  to  preferve  all  the  contingent 
remainders,  ought  not  to  join  in  fufFering  a  recovery  to  bar 
any  fuch  remainders,  if  they  did,  it  would  be  a  breach  of 
truft. 

That  accordingly  in  the  principal  cafe,  the  remainder  td 
the  ufe  of  the  heirs  of  the  body  of  Alexander  Pitfield  (who  was 
fiill  living)  being  a  contingent  remainder,  and  the  faid  jtUx^ 
ander  having  iflue  a  daughter,  if  the  infant  fon  of  Charles 
Pitfiild  (hou\d  die  without  iflue  in  the  life  of  Alexander^  Alex- 
andcr^s  daughter  might  be  heir  of  his  body,  and  if  this  fhould 
be  a  breach  of  truft  in  the  heir  of  the  truftee,  the  purchafer 
having  notice  of  fuch  truft  might  be  liable  to  the  fame,  and 
then  for  this  reafon  alfo  it  could  not  be  a  good  title  (i). 

•  ■Il  ■  ■       rr   I..      I  ti  I 

(i)  Vide  Man/til  v.  Mam/ell,  poft.  678. 


Mr, 
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Cafe  53.  Mr.  Clavcring's  Cafe. 

Lord  Mac. 

CLESFi£LD.      T  TPON  a  motion  for  2^  fuppUcavit  at   the  fuit  of  Mr. 

1 1<|.  Ca.  Alu  v^    Gray  o{  Newcqftle  barriftcr  at  law,  upon    articles  filed 

C* urueiid'er  of  OH  oath  of  aflault  and  battery  againft  Mr.  Oaven'ngy  and  that 

diCcharging  a  j,g  ^^^^  j^  fg^t  of  his  life, 
t  lUpf  licaviCi 

Lord  Chancellor  granted  the  writ,  which  commanded  the 
party  complained  of  to  find  fureties  for  the  peace  for  a  twelve- 
Qionth,  and  ordered  it  to  be  indorfed  for  4000/.  which  the 
party  and  his  fureties  (hould  be  bound  in. 

Afterwards  Mr.  Solicitor  General  and  Mr.  Miad  moved  to 

difcharge  this  order,  or  at  leaft  to  Jeflen  the  fum,  Mr.  Clavcr^ 

ing  being  only  tenant  for  lifie  of  his  eftate,  and  mentioned  the 

[  *o.3  ]        ftatute  (a)  which  gives  cofts  in  cafe  of  a  groundlefs  and  vexa- 

(«)  21  Jac.         jJqjjj  complaint  of  this  nature. 

Lard  Chancellor :  I  will  not  difcharge  the  order,  for  then 
Mr.  ClaiMring  may  kill  the  man  \  the  court  inter-pofes  in  this 
cafe  to  prevent  mifchief  and  to  fave  life,  and  it  is  an  order  of 
courfe ;  if  the  party  complains  of  vexation,  he  comes  too 
foon,  let  him  (lay  till  the  year  is  out,  and  behave  himfelf 
quietly  all  that  time  ;  it  feems  that  Mr.  Qavering  is  a  man  of 
a  turbulent  and  dangerous  fpirit,  that  bis  friends  or  neigh- 
bours ^re  afraid  to  be  bound  for  his  quiet  behaviour,  and  if  tbq 
fum  be  too  great  for  his  circumftanceSj^  there  ought  to  be  an 
affidavit  to  prove  this  inability. 

Wherefore  deny  (,he  motion  (1). 

It  feems  the  Matter  of  the  Rolls  generally  refufes  to  grant 
this  writ,  direding  the  party  grieved  to  apply  elfe where,  {vix.\ 
to  the  juftices  of  the  peace. 

(1)  So,  King  V.  King,  2  Vez.  578. 

Cafe  ^4.  Clarkfon  verfus   Hanway  &  al\ 

At  the  Rons,  ;.y^j^E  bill  was  brought  by  the  plaintiff  a  pauper,  to   fel 

t^%z' l\.%z.*  A     afide   a  conveyance  made  by  5i;wtf;? //<2«U'^2>' the  plain- 

^lo.  pi.  I.  \\?t\  kinfman  (and  to  whom  the  plaintiff  was  heir  at  law)  to 

By  A«vcA  mm  the  defendants  Jonas  Hanway  and  Box  and  their  heirs. 

rV>r  #r:iul'  cop-  »~, 

i;,-.-'a';:.,r  r.t  sit.  1  he 
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The  conveyance  was  by  indentured  of  leafe  and  releafc 
iated  20  and  21  March  1717.  in  confideration  of  an  annuity 
of  20  /.  a  year  to  be  paid  to  the  faid  Simon  Hanway  for  his 
life,  and  a  fine  was  levied  to  the  ufes  of  the  deed. 

And  by  another  deed  dated  ^2  March  17 17.  between  the 
defendants  Sav  and  Hanway  of  the  one  part  and  Sim^n  Han-^ 
way  of  the  oher  part,  reciting  that  .20/.  a  year  for  the  life 
Q^  Simon  Hanway  was  to  be  fecured  to  Simon  as  the  confidera- 
Uoti  of  the  conveyance,  the  defendants  Box  and  Hanway 
fevcrally  covenanted  for  the  payment  of  this  20  /.  a  year  to 
the  faid  Simon. 

In  Septemher  1719.  being  two  years  after  the  conveyance^ 
Simon  Hanway  died  aged  feventy-four,  and  confcquently  was 
fcvcnty-two  years  old  when  he  bought  this  annuity. 

Objefied  for  the  defendants,  that  Jonas  Hanway  was  & 
l^infman  of  the  grantor  Simon  and  of  his  own  name,  and  the 
grantor  had  often  declared  he  would  rather  that  his  kinfman 
^Jie  defendant  Hanway  (hould  have  the  eftate  for  this  annuity, 
cJian  any  other  perfon  for  a  more  valuable  confideration,  and 
^liat  he  was  willing  to  give  the  prcmifTes  to  his  kinfman. 

Maflirofthe  Rolls:  Here  is  proof  that  Simon  Hanway  was 
^3^  weak  man  and  eafily  to  be  impofed   upon.     And  tho'  the 
^^name  and  blood  had  been  a  fufHcient  confideration  for  grant- 
ing the  premiffes  to  the  defendant  Hanway^  yet  the  deed  itfclf, 
^nd  the  deed  of  covenants  dated  after  the  conveyance  to  the 
defendant,  and  likewife  the  anfwcr,  all  put  the  defence   on 
another  foot,  making  the  20  /.  per  annum  to  be  the  fole  con- 
fideration for  the  purchafe ;  and  indeed    the    confideration    of 
l)lood  could  not  be  the  inducement  for  *  the  conveyance,  be- 
caufc   the  defendant  Box^  tho'   no   relation,   was    thereby  to 
have  a  moiety  of  the  cftatc  ;  and  it  would  be  of  mifchicvous 
confcquence,  and  liable  to  the  danger  of  perjury,  which   the 
ftatute  of  frauds  intended  to  prevent,  to  fuffer  parol  evidence, 
to  prove  blood  and  kindred  to  have  been  the  confideration  of 
this  conveyance. 

All  which  more  particularly  appears  from  the  contradlclion 
of  this  parol  evidence,  for  part  of  it  fays,  that  Simon  Hanvcay 
declared  he  would  give  this  cftate  to  the  defendant  Hanway^ 
at  the  fame  time  another  part  of  the  fame  evidence  tends  to 

^  prove. 


CtARKSOIf 

Hakway. 


[ao+  ) 


A  dfTcrcftt  con- 
fideraiion  from 
whatisexprdfcd 
in  the  deed  not 
to  be  averred  \ 
and  tho*  the 
conftJeral^on  of 
blood  be  a  good 
conlilerationi 
yet  that  not  to 
be  regarded,  if 
money  or  lh« 
grant  of  ao  an- 
nuity be  exprcflT- 
cd  in  V\t  dec^ 
AHba  good  ob. 
je£tion,  thai  the 
grant  is  to  two, 
and  oaiy  one  of 
kin* 

C '205    ] 
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Ci^ARKSoN     prove,  that  the  faid  Simon  fold  it  him  in  confideration  of  the 

^^  '*'•  annuity. 

Hanwat. 

Evidence  of  Neither  has  there  been  the  leaft  evidence  read  of  any  in- 

^""fthtTiny**  ftru<^ions  given  by  Simon  Hanway  to  the  drawer  of  the   deed 

{nftraaionswere  for  the  preparing  thereof,  tho'  the  man  has  been   examined 

Seed  by  the  who  drcw  the  fame.     On  the  contrary  it  is  confirmed,  even 

^dw'dwMntJt  by  the  anfwer,  that  the  defendant  J^i/^f  Hanway  alone    gave 

read  to  the  |iM.  inftruSions  for  the  preparing  of  the  deed  ;  nor  does  it  appear 

^*  that  at  the  time  of  executing  the  deed  it  was  read  over  to 

Simon  Hanway. 

Taking  it  then,  (as  is  admitted  by  part  of  the  anfwer,) 
that  Simon  Hanway  intended  to  fell  this  eftate,  it  feems  clearly 
to  be  a  very  weak  bargain,  to  fell  an  inheritance  of  40  /• 
pgr  annum  for  an  annuity  of  20/.  per  annum  and  this  annuity 
iecured  by  a  covenant  only,  inftead  of  a  mortgage  of  the  fame 
eftate ;  and  this  to  a  perfon  at  that  time  fcventy-two  years 
old,  and  who  had  not  the  deed  itfelf  in  his  hands. 

r  206  ]  A.11  this  is  fraud  apparent ;  and  judging  upon  the  face  of  a 

deed  is  judging  upon  evidence  which  cannot  err;  whereas  the 
teftimony  of  witnefles  may  be  falfe. 

Therefore  let  the  defendants  Box  and  Hanway  reconvey  the 
eftate,  and  deliver  up  the  writings,  and  pay  back  the  rents 
which  they  have  received  from  the  premiflTes,  beyond  what 
they  have  paid  for  the  annuity,  and  let  them  do  this  in  a 
reafonable  time  ;  within  a  month,  or  elfe  to  pay  cofts. 

This  decree  was  affirmed  on  an  appeal  to  Lord  Chancellor 
Macclesfield  {i). 

(l)  WhiW^.  SmaU,  2  Cha.  Ca.  103,  Green,  z  Vez.  627.  Filmer  v.  G#//, 
Bennet  v.  Vtule,  2  Atk.  324.  E'vans  v.  7  Bro.  P.  C.  70.  are  cafes  of  the  fan^e 
Blocd,  4 Bro.  P.  C,  557.     Bridgemanvn      nature. 


D  £ 
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Child  ijerfus  Hudfon's  Bay  Company*  Cafe  55. 

SI  R  Uiphtn  Evans  was  one  of  the  proprietors  of  the  flock  ^^'^sp^blu. 

■of  the  Hudf(m*s  Bay  Company^  which  company  are  made  Company,  &c* 

t  corporation  by  charter,  and  are  thereby  impowercd  to  make  J^'lJjJlJ  ^^^JJ 

by-laws  for  the  better  government  of  the  company,   and  for  rcftriaion»  upon 

the   management  and   dire^ion  of  their  trade  to  Hudfon^%  (vis.)  that  i\ 

»  ihall  firft  be  \U 

'""7*  able  10  pay  the 

4ebcs  doe  to  themfelvei  from  their  own  members,  or  to  anfwer  the  calls  Of  the  company  upon  tht 
itock* 

Accordingly  they  made  a -by-law,  that  if  any  of  their  mem«> 
bers  fhould  be  indebted  to  the  company,  his  ftock  in  the  com* 
pany  (hould  be  in  the  firft  place  liable  to  the  debts  which  fuch 
member  ihould  owe  the  company;  and  that  the  company 
might  feife  and  detain  the  faid  ftock  for  the  debts  due  to 
them. 

One  J.  S.  was  intrufted  to  aft  for  them  upon  a  projcft  of 
infurances  on  marriages  and  apprentices,  {viz.)  that  on  the 
hufband's  or  apprentice's  paying  down  fuch  a  fum  to  the  faid 
J.  S»  that  then  the  faid  J.  5.  (hould  pay  fo  much  to  the  widow  [  208  ] 
of  the  faid  hufband,  in  cafe  (he  furvived  j  or  to  the  appren- 
tice, if  he  (hould  come  out  of  his  apprenticefhip  and  fet  up  a 
trade  \  and  the  faid  y.  S.  was  only  a  fervant  of  the  company's, 
who  received  in,  and  made  orders  to  IfTue  and  pay  out  this 
money;  and  it  was  on  this  account,  and  in  truft  for  the 
company,  that  Sir  Stephen  Evans  was  indebted  to  the  faid 
J.  S. 

Afterwards,  on  Sir  Stephen  Evanses  becoming  a  bankrupt, 
the  aHlgnees  under  the  commiflion  brought  a  bill  againftthe 
CGmpany,  (hewing  that  the  faid  Sir  Stephen  £vans  had  1500/. 
in  their  ftock,  and  praying  an  accofint  of  the  profits  and  divi- 
dends thereof, 

Th« 
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Child  v.          The    defendants  the    company  infiftcd,    that   Sir   Stephen 
Hudson's      £^^^^  ^^^  indebted  to  7.  S.  their  truftec  in  the  fum  of 

oAY  (JOM* 

PANY,         and  that  Sir  5/^^Z>^«i*s  ftock  ought  to  be  liable  to  pay  that 
debt. 

Objected  for  the  plaintiffs  (by  TVearg  Solicitor  General) 
that  this  by-law  of  the  company  was  void,  [viz.)  that  the 
ftock  of  the  company  fhould  be  liable  to  any  one  debt  in  pre- 
ference to  another :  for  that  all  debts  ought  to  be  paid  ac- 
cording to  courfcoflaw,  and  no  by-law  could  be  made  to  the 
prejudice  of  a  third  perfon,  who  might  be  a  creditor,  fo  as  to 
podpone  him  ;  that  it  was  as  if  two  copartners,  on  their 
entering  into  copartnerihip,  fhould  covenant  that  the  ftock  of 
each  partner  (hould  be  Arft  liable  to  the  debts  which  he  fhould 
owe  to  the  other  partner,  before  the  debts  which  he  (hould 
owe  to  any  other  perfon. 
s<i  a  by-ltw  of  j^qj^j Chancellor :  This  is  a  good  by-law  :  for  the  legal  intereft 

a  compmy  to  o  /  »  o 

(V'irc  a  member's  of  all  the  ftock  is  in  the  company,  who  ♦  arc  truftees  for  the 
auefroroa*mcm^-  ^veral  members,  and  may  order  that  the  dividends  to  be 
beriothccom-     made  (hall  be  under  particular  reft ridions,  or  terms;  and  by 

p4ny,  IS  good;  •  •    rk 

but  if  this  debt  the  fame  reafon,  that  this  by-law  is  objedted  to,  the  common 
tHr"c^ompany  by-laws  of  Companies,  todedudthe  calls  out  of  the  ftocks  of 
but  to  their  truf-    tlic  mcnibcrs  rcfufing  to  pay  their  calls,  may  be  faid   to  be 

tec,  then  the  , 

by-law  will  not       Void. 

1*20Q  J  A^  ^^  ^^^  Other  part  of  the  by-l|«r,  impowering  the  com- 

pauy  to  detain  and  fcife  the  (lock  of  (uch  member,  that  is  alfo 
good  ;  but  then  there  ought  to  be  fome  act  done  by  the  com- 
pany, to  order  or  declare,  that  the  ftock  of  fuch  member  is 
ieifed  for  the  debt  due  to  the  faid  company;  but  this  being  a 
by-law,  to  the  prejudice  of  other  creditors,  it  (hall  be  taken 
Itt  icily,  and  not  to  extend  to  fuch  debt  as  the  member  does 
nbtowc  in  law,  but  only  in  equity;  and  in  the  prefent  cafe 
this  is  in  law  a  debt  due  to  J.  S. 

A  corporation  has  an  implied  power  to  make  by-laws ;  but 
where  the  charter  gives  the  company  a  power  to  make  by-* 
laws,  they  can  only  make  them  in  fuch  cafes,  as  they  are  en- 
abled to  do  by  the  charter  ;  fojr  fuch  power  given  by  the  char* 
ter  implies  a  negative,  that  they  (hall  not  make  by-laws  in  an/ 
other  cafes • 


A  company 

x^itlijur    :ry 

jvow:r  by  their 

ch.\rter  ui.iy  >t* 

courle  mike  by-» 

liW5;   but  if 

tt.'  y  have  a 

p..rticular  jo»«Tr 

to  m4«cc  by-  a  AS 

tov  the  m^tja^jc 

in.*nt  of  thf  ir 

tra4c,  they  cannot  make  by  Uw«  for  carrying  ob  proje^s  foicijn  to  the  affairs  of  the  company. 


Thu« 
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Thus»  whtre  jthe  company,  in  the  principal  cafe,  have  a     Child  if. 
power  eivcn  them   by  the  charter  to  make  by-laws  for  the      Hudson's 
management  of  their  trade  to  Hudfon  s  Bay^  this  power  implies         pam y« 
a  negative,  that  they  cannot  make  any  other  by-laws ;  a  for^ 
tim  they  cannot  make  by4aws  in  relation  to  proje£ls  and  in- 

furances,  which  by  (a)  ad  of  parliament  are  declared  to  be  (<«)  Vide6Gco. 

ai       I  1.  cap.  18. 

dJcgal. 


*  Dake  of  Rutland  &  ai'  ver/us  Duchefs  of 
Rutland  &  al'. 

LADY  Racbil  Manner Sy  lifter  to  the  plaintiff  the  duke  oi  Rut- 
land^ having  a  portion  left  her  by  her  father  the  late  duke, 
and  being  intitled  to  other  money  which  in  the  whole  amount* 
ed  to  about  10,000  /.  and  was  either  fecured  by  mortgages  or 
charged  upon  land,  made  her  will,  in  the  beginning  of  which 
mentioning  of  what  her  eftate  confifted,  and  that  (he  inten- 
ded to  difpofe  of  the  fame  by  her  will,  (he  gave  to  every  one 
of  her  brothers  and  fifters,  and  alfo  to  her  half  brothers  and 
fifters,  pecuniary  legacies,  particularly  to  her  eldeft  brother 
the  plaintiflF  the  duke  500  /•  after  which  (he  made  no  difpofl- 
tion  of  the  furplus  of  her  perfonal  eftate,  but  left  the  duke  fole 
executor. 

There  were  three  wij^flcs'  to  the  will,  the  duchefs  of 
DifWiJbin^  Mr.  Veryion  a  aergyman,  who  drew  (fee  yirill,  and 
one  ■  a  fervant. 

Mr.  Fenun  the  wicnefs  faid,  that  the  teftatrix  the  lady  Ra^* 
ri^/ AfiMiffTi  did  not  give  any  exprefs  inftru£tions  for  leaving 
die  furplus  to  the  plaintiiF  the  duke ;  but  that  he  underftood 
and  fuppoted,  that  his  grace  was  to  have  the  furplus  of  her 
perlimal  eftate  ;  and  that  for  the  r^afons  following,  becaufe  (he 
bad  made  him  fole  executor,  alfo  for  that  when  the  teftatrix 
had  given  feveral  legacies,  he  aflced  her  whether  (he  would 
give  more  legacies,  to  which  the  teftatrix  replied,  A^^;  that 
then  he  (die  witnefs)  aiking  her,  whom  (he  would  make 
execfitor,  (he  replied,  ihe  would  make  the  duke  her  brother 
ible  executor ;  and  that  (he  hoped  his  grace  would  not  take 
it  ill^  that  (he  had  given  fo  much  away  from  him ;  and  that 
the  iwxt  day  afcenrardathe  teftatrix  fent  to  the  duke,  defiring 

.Vot«  IL  M  him 


Cafe  56. 
Lord  Mac- 
clesfield. 

2  Eq.  C«.  Ab. 

4x6.  ph  xo. 
440.  pl.4i« 
One  makes  a 
i\\\  and  an  exe- 
cutor, and  givec 
a  legacy  of  50  3i. 
to  the  executor, 
but  makes  no 
difpofitionofche 
furplus ;  parol 
evidence  of  the 
inteniion  and 
declaration  of 
the  teftator 
touching  the 
furplus  admit- 
ted. 

[  •axo  ] 


C  211  ] 
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Duke  of 

RUTLANDO/. 

Duchefs  of 
Rutland. 


(«)  See  the  cafe 
of  Farrington  v. 
KQightley9  to), 
J.  544.  Gene 
rally  fpeakingy 
if  there  be  on 
exprefg  legacy 
to  the  executor, 
and  nodevifeof 
the  furplus,  the 
executor  ihall 
not  have  the 
furpliis ;  but  the 
fame  (hall  be  dif- 
tiibutable  ac* 
cording  to  the 
ftatute. 

|[*212   ] 


him  to  take  care  of  ^  legacy  of  100  /•  which  (he  had  dircQti 
to  be  paid  to  the  poor. 

The  duchefs  of  Devon/hire  fwore,  that  to  the  bcft  of  her 
remembrance,  the  teftatrix  being  a(ked  at  the  time  of  making 
the  will,  whether  (he  intended  that  the  furplus  of  her  per(bnal 
eftate  (hould  go  to  the  duke  her  executor,  anfwered,  Yes. 

The  fervant,  who  was  the  third  fubfcribing  witnefs  dc- 
pofed,  that  the  teftatrix  being  a(kcd  who  (he  defigned  (hould 
have  the  furplus  of  her  perfonal  eftate,  exprefsly  anfwered^  the 

duke  her  brother » 

To  all  which  it  was  on  the  opening  of  the  caufc  objefled, 
that  parol  evidence  relating  to  the  declarations  of  the  teftatrix^ 
who  (he  intended  (hould  have  the  furplus  of  her  perfonal  eftate, 
ought  not  to  be  read,  in  regard  this  would  introduce  all  the 
mifchicfand  inconvenience,  which  the  ftatute  of  frauds  and 
perjuries  was  made  to  prevent. 

Sedpercur*:  Let  the  evidence  be  read,  and  we  will  judge 
of  it  afterwards ;  and  the  faid  evidence  being  accordingly  read, 
and  after  hearing  counfel  on  both  fides.  Lord  Chancellor 
proceeded  to  give  his  opinion  as  follows : 

As  I  have  fevcral  times  (a)  decreed  it,  fo  I  think  it  ground- 
ed on  the  greateft  reafon  and  juftice,  that  where  there  is  an 
cxprefs  legacy  given  to  an  executor,  and  no  devife  of  the  fur- 
plus, fuch  furplus  (hall  go  *  according  to  the  ftatute  of  diftri-  ' 
bution  to  the  next  of  kin.  As  to  the  executor's  being  in- 
titled  thereto,  it  might  with  equal  reafon  be  faid,  tha\  where 
the  fpirituul  court  grants  adminiftration  to  a  perfon,  this  (hall 
intitle  the  adminiftrator  to  the  furplus  after  debts  paid  ;  where- 
as neither  executor  nor  adminiftrator  have  any  legal  intereft 
in  the  perfonal  eftate,  but  are  vefted  only  with  a  legal  power 
over  it,  juft  as  every  truftee  has  a  legal  power  over  his  troft- 
eftate. 

If  an  executor  or  adminiftrator  had  any  legal  or  beneficial 
intereft  in  the  perfonal  eftate,  they  would  by  confequence  have 
a  power  of  dcvifing  it  by  will  -,  but  it  is  plain  they  cannpt 
devife  it. 

Nay,  it  is  demonftrable,  that  an  executor  has  no  legal,  in- 
tereft i  becaufe  when  an  executor  dies  inteftate,  whatever  i& 

bis. 
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his,  will  go  to  his  adminiftrator ;  whereas  all  the  perfonal       Duke  of 
cftatc  of  his  tcftator  will  belong  to  the  adminiftrator  ^  ^^mV   ^n^h^^^f* 
ti9H^  i^c.  and  not  to  the  adminiftrator  of  the  executor.  Rutland. 

Sicus^  If  the  executor  be  alfo  a  refiduary  legatee,  which 
(hews  that  whatever  the  executor  has  as  executor,  is  onlyjun 
Aen§  I  and  it  is  no  argument  to  fay,  that  as  when  I  make 
fiich  a  one  my  heir,  I  give  htm  my  real  eftate  ;  fo  by  the 
fame  reafon,  by  making  him  executor,  I  give  him  my  perfon- 
al eftate ;  for  the  heir  is  fued  in  the  Met  V  detimt  \  but  the 
fuic  againft  the  executor  muft  be  in  the  detimt  only ;  and  the 
aflets  are  laid  to  be  hena  tiftatoris^  and  not  hena  ixecufris ;  and 
the  appointing  one  executor,  is  only  appointing  him  to  (tf)  («)  vide  the  cafe 
execute  the  wiU  of  the  deceafed.  KoiST-k 

The  difficulty  would  be  to  maintain,  that  if.  one  ihould    '*r  219  1 
make  a  man  executor  without  either  difpofing  of  the  furplus, 
or  giving  an  expre&  legacy  to  the  executor,  fuch  executor 
Ihould  have  the  furplus. 

But  it  having  been  held,  that  where  no  exprefs  legacy  has 
been  given  to  the  executor,  he  will  be  intitled  to  the  furplus ; 
and  on  the  other  hand,  that  the  having  given  a  legacy  to  the 
executor  implies  be  (hall  have  no  more^  for  that  otherwife  he 
would  have  all  andfime ;  I  will  not  alter  thefe  refolutions. 

Giving  to  the  nexf  of  kin  exprefs  legacies,  even  tho'  it  be 
to  an  the  next  of  kin,  will  not  exclude  them  from  coming  in  . 
for  the  furplus  upon  the  ftatute  of  diftribution ;  and  there  is 
ftill  much  lefs  reafon  for  it,  where  the  legacies  to  the  next  of 
kin  are  unequal. 

It  is  very  neceflary  that  the  rule  of  property  (hould  be 
known,  fixed,  and  certain,  that  people  may  know  which  way 
tofteer. 

And  It  is  true,  that  the  court  has  frequently  (hewn  this  fa- 
vour to  the  executor,  to  allow  parol  evidence  in  proof  of  the 
intention  of  the  teftator,  to  rebut  that  equity  which  other- 
Wife  would  be  in  fiivour  of  the  next  of  kin  ( t }. 

Thus  in  the  cafe  of  lady  [a)  Gawfiorough  verfus  lord  Gainf^    («)2Vcn:.i5i. 
icrough^  where  the  tcftator  dircftcd  the  fcrivencr  to  give  the    ,iJ" 

-^  '  ■  '  " 

(I)  ViiA  Ra€hfeU  yVCareh/s,   ante,  158. 

M  2  furplus 
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Duke  of       Turplus  to  the  executrix,  which  the  fcfiiyeQer  omittec)  to  dp, 
Rutland  y.    conceiving  the  fame  to  be  implied. by  makipg  the  wife   cxc- 

DuchctS  or  ,.  .  rin--ti  r. 

Rutland,      tutrix;  this  was  a  piece  of  obftmacy  in  the  draw,er  of  the 
will)  for  which  the  executrix  ought  not  to  fuffer. 

[  214  ]  But  here  the  evidence  is  very  firong,  that  the  teftatrix  in- 

tended the  furplus  to  the  executor,  and  this  is  evidence  of 
the  declaration  of  the  tqftatrix  at  the  time  of  malting  the 
will. 

It  is  material,  that  the  teftatrix,  reciting  her  perfonal  eftate 
in  the  beginning  of  the  will,  declares  her  intention  to  difpofe 
of  it ;  which  muft  be  underftood  of  her  intention  to  difpofe  of 
the  whole. 

Alfo  when  the  will-maker  (Mr.  Femon)  alked  the  teftatrix, 
whether  (he  would  give  any  more  legacies  ?  (he  faid  no ;  and 
thereupon  Mr.  Femon  faid,  who  then  will  you  make  your  exe- 
cutor? to  which  (he  replied,  my  brother  the  Me, 

Again,  the  teilatrix  declared,  that  (he  hoped  her  brother 
would  not  take  it  ill  that  (he  had  given  fo  much  from  him ; 
which  is  an  argument,  that  (he  thought  the  legacies  which 
were  given,  were  to  the  prejudice  of  her  executor  and  not  of 
her  next  of  kin ;  as  it  would  have  been,  were  the  next  of  kin 
to  have  the  furplus. 

TTie  duchefs  of  Devon/hire's  evidence  is,  that  the  teftatrix 
declared  the  duke  (hpuld  have  the  furplus. 

Moreover  the  fervant  pofitively  fwears,  that  the  teftatrix 
declared  the  executor  the  duke  (hould  have  the  furfrfus,  which 
Mr.  Fernon  the  will-maker  might  not  mind,  he  being  at  that 
time  otherwife  imployed  {videlicet)  in  writing  the  will. 

It  is  further  material,  that  the  teftatrix  fent  to  her  executor 
I  ^^S  J  and  not  to  her  next  of  kin  acquainting  him,  that  (he  defired 
1 00  A  (hould  be  given  out  of  her  eftate  to  the  poor;  which, 
tho'  it  be  a  void  legacy,  (becaufe  jiQt  in  writing}  yet  is  an 
evidence  of  her  intention,  or  of  her  confidering  her  executor 
as  the  only  pcrfon  concerned  in  the  furplus ;  and  therefore  gave 
him  itotice  of  what  (he  defired  might  be  done. 

After  all  I  own,  that  the  allowing  parol  evidence  is  exceed- 
ingly dangerous  and  not  to  be  done^  in  cafe  of  difcourfes  at  a 

dififerent 
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at  time  from  that  of  making  the  will.  But  yet  abftra6l« 
"om  that  cafe,  parol  evidence  has  been  admitted. 

us  \ft^  in  (a)  Chene/%  cafe,  where  one  had  two  Tons  of 
ne  name,  it  Was  held  neceilary  that  parol  evidence  (hould 
en  to  af<^ertain  which  of  the  fons  was  meant,  elfe  the  will 
UKctfcnj^oid. 

',  In, the  cafe  of  (i)  Litton  v.  Litton^  where  Sir  TViUiam 
devifed  all  his  lands  out  of  fettlement.  Lord  Cowper  aU 
parol  evidence  to  be  read,  though  it  is  true  {c)  one  of 
1^^.  who*  wUtt  affiftants  to  him  at  that  time,  was  of 
wffgtihft  the  reMing  it^  in  w&ich  cafe  the  fad  wis,  that 
bsidfl  were  cot  of  aU  fetilements,  fome  were  in  fettle- 
^  ^ut  the  limitations  Were  fpent,  and  otber  lands  were 
lement,  but  the  reverfion  in  fee  was  in  the  teftator. 

11  In  {iy  Ball^aiA  SnUtb^s  cafe  it  was  held,  that  where 
I  was  made'  executrix,  and  had  an  exprefs  *  legacy  given 
r^  fkt  frould  neverthelefs  be  Intitled  to  the  furplus,  be- 
I  it  was  the  cafe  of  a  wife ;  and  if  a  wife  is  to  be  fo 
led,  I. take  the  principal  cafe  to  be  ftronger,  where  the 
6F  the  family  the  duke  who  bears  the  honour  oJF  the 
r,  is  made  executor,  and  who  may  be  jujftly  thought  to 
Ave  the  drudgery  of  being  a  bare  executor,  confequently 
rather  Axppole  that  fomething  beneficial  was  intended 

d  I  am  the  rather  induced  to  be  of  this  opinion  in  re- 
(bt  duchels  of  Rutland^  tbo'  fhe  claims  to  be  let  in  for 
ual  (hare  with  the  reft  of  the  defendants,  yet  being  but 
Jber-in-law  to  the  teftatrix,  if  the  furplus  had  been  dif- 
able,  fhe  as  not  being  of  the  blood  of  the  teftatrix, 
have  claimed  no  part  upon  the  ftatute  of  diftribution. 

all  wbicb  i^ints  Lord  ChancoUor  was  very  clear  (i). 


Duke  of 

RUTLAKDV. 

Duchcfs  of 
Rutland. 
{a)  5  Co.  68. 


{i)  ReporH  in 
Chan.  part.  3. 
foiio  edit.  90.  * 
1  Vern.  611. 
<ivideanu;36. 
(0  Mr.  jMft. 
Tucy,  as  faid 
in  Vcrn.  but  ky 
Reports  in 
Chancery  the- 
judges  appear  to 
.h«ve  been  una. 
nimous  for  read- 
ing it. 

(</)aVern.  675. 
Where  the  wife 
has  been  exe- 
cutrix, and  at 
the  fame  time 
has  had  an  ex* 
prcfs  legacy,  yet 
(he  has  u::der 
fume  ciicum- 
(tan CCS  been  held 
intitled  to  the 
furplus ;  a  for- 
tiori where  »hc 
executor  bears 
the  title  or  bon« 
orof  the  family. 

t*2l6  J 


(i)  Reg, Lib.  A.  17*3.  fol.  515, 
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Cafe  57.  Stent  verfus  Bailis. 

a  Eq.  Ca.  Ab/    'TH  ^^  *^'''  ^**  ^^  '^^  Fclicvcd  agaSnft  a  contrafi  in  writ- 
57*  pi.  5*  689,       X     ing  for  the  fale  of  eleven  (hares  of  the  Luftring  Com- 
pany at  58/.    a  (hare,  with  the   lo/.  ^^  rm/.  frfiich  the 
company  had  called  in,  and  which  the  defendant  the  feller  had 
agreed  to  pay. 

The  articles  of  agreement  were  dated  lo  Aug.  1720.  and  the 
money  to  be  paid  on  the  then  next  opening  of  the  company's 
books,  at  which  time  the  defendant  was  to  transfer  the  fliares 
to  the  plaintiff. 

The  fcrivener  drew  the  articles  according  to  thefe  inibuc- 
tions ;  but  at  the  meeting  of  the  parties  in  order  to  feai,  the 
defendant  the  feller  of  the  ftock  infifted  that  he  would  not  fell, 
unlefsthe  plaintiff  would  agree  to  pay  the  purchafe*money  at 
all  events  at  fuch  a  day  certain,  whether  the  books  did  then 
open  or  not ;  and  the  ftock  being  then  rifen,  the  plaintiff  con- 
fented  to  execute  an  indorfement  on  the  articles  to  that  pur- 
[  2x8  J  pofe,  which  articles  and  indorfement  were  executed  at  th6 
fame  time  in  a  tavern. 

On  the  20th  o{  Augufl  zfcire  facias  iffued  to  repeal  the  pa- 
tent granted  to  this  company,  and  at  the  fame  time  a  procla- 
(§)  s  Cto.  I.       mation  was  publifhed  to  forbid  proceeding  in  transfers,  and 
caf.  z8.  ^^  (^a)  aA  of  parliament  afterwards  pafled  making  tt-a/nrmir- 

nln  to  have  any  dealings  with  thofe  bubbles. 

The  company  remitted  the  call  of  10/.  per  cent,  and  in 
Iieo  thereof  accepted  zL  pir  cent,  but  never  afterwards  opened 
their  books,  nor  (as  their  own  fccretary  depofcd)  were  they 
ever  likely  to  do  fo. 

The  defendant  BasKs  brought  an  adion  on  the  articles,  to 

which  the  plaintiff  had  pleaded  n§n  i/lfa^um,  and  on  a  verdift 

3  for 
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kiBailis  at  law,  Stini(\xtA  out  a  writ  of  error,  and  on  bring-     Stent  ^ 
ing  a  bill  in  this  court,  obtained  an  injunflion.  Baxlis. 

At  the  hearing  of  this  caufe,  it  was  objeAed  for  the 
defendant, 

ifl^  That  tho'  this  was  an  hard  cafe  on  the  now  plaintiff, 
yet  that  it  had  been  likewife  hard  on  the  defendant,  who  was 
AOt  a  contriver  of  the  proje6l  but  a  fuSerer  by  it,  having  him* 
felf  bought  ftocks  at  high  rates. 

a^>  l*hat  equity  ought  in  fuch  cafes  to  ftand  neuter,  and 
to  let  the  bardihip  reft  where  the  law  had  caft  it,  and  at  law 
the  now  defendant  had  a  verdi^ 

3^,  That  it  could  not  be  pretended  here  was  any  fraud  on 
the  defendant's  fide,  who  from  the  time  of  the  contra6l  made  [  ^'9  3 
was  a  truftee  for  the  buyer,  at  whofe  rifque  any  accident  whidi 
had  fidlen  upon  the  ftock  from  the  time  of  the  contract,  muft 
be  ;  and  that  this  was  not  unreafonable,  fince  he  would  have 
been  intitled  to  the  benefit  of  it,  had  it  rofe  in  the  price ;  and 
that  tho'  the  books  had  been  (hut  up  for  fome  time,  yet  it  was 
impoffible  to  know  but  that  they  might  open  again,  and  that 
in  a  little  time. 

J^bly^  As  to  the  calls  of  10/.  percent,  to  be  paid  by  the 
buyer,  tho'  thefe  were  afterwards  countermanded,  and  in- 
fiead  thereof  2  /•  per  cent,  had  been  accepted,  this  was  faid  to 
be  done  in  purfuance  of  orders  and  by-laws  made  by  the  com- 
pany, to  which  every  purchafer  and  proprietor  muft  fubmit ; 
and  all  that  the  defendant  Bailis  was  to  fell,  was  his  right, 
which,  let  it  have  been  what  it  would,  the  plaintiff  was  to  pay 
(b.much  money  for  it;  and  if  the  z€t  of  parliament  had  made 
this  matter  criminal,  or  the  dealing  in  it  a  pramunire^  the'now 
jdaintiff  might  have  taken  advantage  of  it  at  law. 

yhh/^  That  if  the  money  bad  happened  to  have  been  paid, 
(iirely  equity  would  not  have  compelled  it  back  again.  And 
as  equity  would  not  perhaps  have  helped  the  defendant  to  the 
debt,  bad  it  turned  out  a  lofing  bargain,  fo  there  was  as  little 
reafon  for  it  to  interpofe  or  deprive  the  defendant  of  the  ad* 
vantage  which  he  had  now  gained  at  law  by  tlie  verdid. 

M  4  Me;ftef 
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SriKT  V, 

Bailii. 

Agj'.nft  natural 
jait-ice  that  any 
one  fhould  pay 
for  a  bargain 
vhichhe  cannot 

L    220   J 


If  I  article  to 
bay  an  hoirfe, 
and  the  houfe  it 
burnt  down  be- 
fore the  day  of 
payment,  1  am 
not  bound  to 
pjy  t])e  money. 


{a)  Ante  154. 
Colt  verfus 
Woollafton  & 
Arnold. 


t   221    ] 


Jhta/ttr  ^ftbi.Relk:  \t  is  againft  aatturah  juftice^  tbataoyone 

(hould  pay  for  a  i>argaixi  which  be  cannot  have  ;  there  ou^bt 
to  be  quid  pro  quo^  but  in  this  cafe,  the  defendant  has  ibid  the 
plaintiff  a  bubbU  or  moonjhint. 
have. 

It  is  impoflible  that  this  bargain  fhould  ever  be  inade  good 
to  the  plaintiff,  for  here  is  proof  by  the  company's  own  fecre- 
tar}!^  of  his  having  advifed  with  three  emii^ent  counfel,  who  all 
aereed  that  the  company  cannot  juftify  accepting  any  more 
transfers,  and  the  money  cannot  be  faid  to  be  due  in  confctenee, 
fuppoHng  the  plaintiff  to  be  incapable  of  cooniffg  at  what  bt 
contrafbed  for,  and  in  confidcration  whereof  he  was  to  pay 
his  money. 

If  I  fhould  buy  an  houfe,  and  before  ftich  time  as  by  the 
articles  I  am  to  pay  for  the  fame,  the  houfe  be  burnt  4owii  by 
cafualty  of  fire,  I  fhall  not  in  equity  be  bound  to  pay  for  tba 
houfe,  and  yet  the  houfe  may  be  built  up  again ;  but  I  doubt 
it  will  be  impoffible  to  fet  up  the  company  again,  aa  io  iIms 
other  cafe  the  feller  may  do  the  houfe. 

It  is  confiderable,  that  the  contra£t  was  made  in  X72O, 
which  being  near  four  years  fince,  and  the  books  having  never 
been  opened  fince,'  it  is  to  be  prtfumed  they  never  will. 

As  to  the  obje£lion,  that  the  plaintiff  here  might  have  de« 
fended  himfelf  at  law,  he  was  partiaps  criminis^  and  therefore 
could  not  (I  doubt)  have  taken  advantage  of  the  ftatute ;  be- 
fides,  matters  of  fraud  are  cognizable  {a)  in  equity,  as  well  as 
at  law.  The  original  contraA  was  to  pay  the  purchafe-mo- 
ney  upon  the  transfer,  both  which  were  to  be  m^AtJimul  &r 
femel\  and  the  meaning  of  the  ihdorfement  is  no  more,  than 
that  if  the  books  fhould  not  open  oh  the  ver/ day  that  was 
appointed  for  that  purpofe,  the  now  plaintiff  would  not  infift 
vpbn  the  t>recife  time,  but  would  pay  this  mon^yt 

But  ftill  he  muft  be  fuppofed  to  have  been  under  an  expcc* 
Nation,  that  in  a  reafonable  time  the  books  would  open^  and  a 
traffsfer  be  made  to  him ;  certainly  it  cannot  be  imagined, 
that  the  plaintiff  would  ever  have  been  prevailed  upon  to  co- 
venant for  the  payment  of  the  money  at  a  preeife  day,  had  ha 
entertained  the  Icafl  apprehenfion,  that  t^p  books  would  never 
)iatfe  opened.    The  feller  in  this  cafe  is  the  chief  a£lor,  he 

went 


to'iDitkiet  with  Ac  bubUe;  und  finct  Ad  tntkiikr  etn     Stent  #« 
be  vadO)  let  there  be  a  perpetual  injunftion,  and  let  the  de^      Bailh. 
fefidant  at  «be  plaintiff 's  charge  enter  Atiftfi^on  oA  the  judg- 
ment. 

Afterwards  in  Mehaihnas  term  1725,  there  was  a  rehearing 
of  this  caufe  before  Lord  Chancellor  Kingy  when  it  was  infifted 
for  dw  plaintiff  Am/,  tha  ftwas  indeed  ve^jr  jneafi^kiabie  the 
plaintiff  flioiild  run  the  rifiiue  of  the  falling  of  the  flock, 
were  it  to  fall  ever  fo  low;  butthpugh  it  were  AUfn^  jpet 
ought  be  ftill  to  have  foaor  ftocit  for  his  money. 

On  die  other  fide  it  was  faid,  that  in  this  cafe  the  plaintiff 
and  defen^aht  muft  both  be  intended  to  know  what  they  were 
trafficking  in,  (Wz.)  in  a  matter  of  a  very  precarious  nature, 
in  ftock,  which  was  in  the  power  of  the  company,  in  regard 
they  coifldftop  any  further  transfers,  and  fliut  up  the  books  at 
dieir^pieafure,.  and  the  laft  agreement  between  both  parties 
being,  that  the  defendant  (hould  have  his  money  in  aR  events, 
whether  the  books  openecf  or  not,  and  fince  there  was  1^0 
fraud  to  be"  imputed  to  the  defendant,  who  had  himfelf  been  a 
fair  purcbafer  of  his  flock,  and  not  the  firft  projector  or  in- 
ventor, the  loft  ought  to  liefl:  where  the  law  had  laid  it^  and 
each  iidc  having  equal  equity,  there  could  be  no  room  for  the  r  222  1 
court  to  interpofe. 

L^ri  Cbancilkr  King:  I  cannot  divide  the  lofs,  but  would 
lleGommend  it  to  both  parties  to  treat  together,  and  fliare  the 
fame^  and  for  that  purpofe  a  day  was  given  to  the  parties,  who 
(as  I  hear)  agreed  thp  matter. 

Countefs  Dowager  of  Coventry  verfus  William  Cafe  5g. 
Earl  of  Coventry,  &  Sir  William  Carey  & 

» H  E  countefs  dowager  ofCwentij^s  bill  was  for  a  fpecific  ^"^"  ^jjj^-^  . 
performance  of  articles  made  on  the  marriage  of  Giltirt  Rep.  160.    x 
late  earl  of  Givw/ry  with  the  plaintiff  the  countefs  dowager,   34S.^»]fq^ca. 

Ab.  S7.  pi.  9. 
€60.  pi.  S*  67%*  pi.  9*    9  Mod.  IS.     I  Stra.  596.    Max.  in  £q.  laft  ctfe.     xo  Mod.  463.    Ten4 
ant  for  lite  with  power  to  make  a  jointure,  remainder  over,  tenant  for  life  coTenantt  to  make  a  join- 
Cult  to  A  wife  in  confideration  of  a  marriage  I»y  virtue  of  his  power«  or  othexwlfe^  of  50«L  p:r  ajin* 
and  dies  before  makin|  the  jointure  >  equity  will  make  it  good. 
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Counters  of    by  which  articles  Gilbert  late  earl  of  Coventry^  who  was  but 

CovEMTav     tenant  for  life,  with  remainder  to  his  firft,  fcfr.  fon  in  tail  male. 

Earl  of  Co-    remainder  to  the  defendant  IFiUiam  now  earl  of  C^vaury^  co- 

vEKTRY*      venantcd   to   make  a  jointure  of  500/.  per  annum  u^on\u% 

lady  the  plaintiff,  purfuant  to  a  power  given  him  by  his  father's 

wUi. 

The  cafe  was  thus:  Thomas  earl  of  Coventry  being  feifrd  in 
fee  of  diverfe  manors  and  lands  of  about  iooo  L  per  annum^  and 
having  tflue  Thomas  lord  Deerhurji^  his  eldeft  fon,  and  GUtori 
his  fecond  fon,  by  his  will  dated  24  Martb  1698.  devi&d 
direrfe  manors,  &r.  unto  his  eldeft  fon  (the  lord  Detrbmrfi) 
iat  life,  remainder,  to  bis  firft,  (ffr.  fon  in  tail  male,  remainder 
to  Gilbert  his  fecond  fon  for  life,  remainder  to  his  firft,.  iie. 
r  223  ]  ^^?  ^  tail  male,  remainder  to  the  defendant  IViUiam  Covoftry 
for  life,  remainder  to  his  firft,  i^u  fon  in  tail  male,  remainr 
ders  over,  with  a  power  given  to  any  of  the  devifees  for  life 
(when  feifed)  by  any  writing  to  fettle  any  part  of  the  premifles 
not  exceeding  500/.  per  annum^  upon  any  wife  which  they 
(hould  refpe^lively  marry,  for  her  jointure,  fo  as  fuch  wife 
brought  a  portion  equivalent  to  fuch  jointure. 

The  teftator  earl  Thomas  died,  having  furvived  lord  Deer-^ 
'  hur/ly  who  left  an  infant  fon  afterwards  earl  of  Coventry^  but  he 

dying  an  infant  and  without  ifTue,  the  honour  and  eftate  came 
to  Gilbert  die  fecond  fon. 

Gilbert  earl  of  Coventry  on  his  marriage  with  the  plaintiff 
AnneotAy  daughter  of  Sir  Strenjhetm  Majlers^  in  conitderation 
of  the  marriage  and  of  10,000 /•  marriage  portion,  by  arti- 
cles previous  to  the  marriage  dated  23  June  171s-  covenanted 
with  truftees,  at  the  requeft  of  Sir  Strenjham  Mafters^  accord- 
ing to  the  power  given  to  earl  Gilbert  by  the  faid  earl  Thomas*% 
will»  or  otherwi/e^  to  fettle  lands  of  the  value  of  500  /•  per 
annum  upon  the  faid  jfnne  his  then  intended  wife  for  life  as 
her  jointure ;  earl  Gilbert  alfo  covenanted,  that  5000/.  part  of 
the  faid  1 0,000 /•  portion,  fliould  be  laid  out  in  land  and  {ct-» 
tied  on  the  faid  Jnne  for  her  life,  and  further,  that  the  heirs 
and  executors  of  the  faid  earl  Gilbert  fliould  pay  250  /.  per 
annum  to  the  faid  Anne  for  her  life,  to  commence  after  earl 
Gilbert's  death,  and  this  500  /.  per  annum  to  be  fettled  purfu- 
ant to  the  power,  and  the  5000/.  covenanted  to  be  laid  out 
in  land,  and  the  250  /•  per  annum  covenanted  to  be  paid, 

was 
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was  to  be  ia  fuU  of  the  plaintiff  >fim^  die  coonteft  of  Covcm^ 
trf'%  jointure. 

*  The  itiarriage  foon  afterwards  took  ttkSt ;  and. 

Earl  Gilbert^  being  requefted  by  Sir  Stnnjbam  Ma/ien  to 
make  a  jointure  of  50oiL  //r^n/u/m  purfuant. to  the  power, 
did  accordingly  dired  the  jointure  to  be  made,  and  lands  were 
fet  apart  for  that  purpofe  of  500/.  a  year  within  the  power, 
and  die  draught  of  the  jointure  was  drawn  and  ingroffed,  but 
Ud  by  fdt  fomedme  unexecuted.  After  which  earl  Gilbirt  died 
ibddenly  iu  the  Both  without  iflue  male,  and  leaving  lady  Jlnm 
Cmf  wife  of  Sir  fFiHiam  Carey^  his  only  daughter,  and  refidu« 
ary  legatee,  axid  the  eftate  and  honour  came  to  the  defendant 
the  remainder-man  fFltRam  the  prefent  earl  of  Cruentry. 

'  On  whofe  behalf  it  was  objeOed,  i/,  that  the  faid  earl  die 
defendant  duming  by  way  of  remainder,  did  not  derive  any 
tide  under  earl  G£0«rf,  and  therefore  was  not  to  be  bound  by 
his  corehaht. 

-Si^,  That  the  covenant  for  die '  making  this  jointure  of 
500  /.  pir  oHHum  was  only,  that  earl  Gilbirt  0iould  make  this 
jointure,  by  virtue  of  this  power,  9r  otbtrwife^  fo  that  (as  was 
infifted)  here  was  no  Ipecific  lien  on  any  of  the  lands  within 
die  power  (  but  if  earl  Gilbirt  had  purchafed  hmds  of  500/. 
fir  anman^  and  had  fetded  the  fame  upon  his  countefs  for  her 
life,  this  had  been  a  performance  of  the  covenant. 

3^^,  That  in  this  cafe  the  defendant  the  countefs  dowager 
was  not  without  remedy,  and  that  fhe  ought  to  refort  to  the 
perfonal  eftate  of  earl  GUbtrt^  and  fue  her  covenant  againft  the 
perfonil  eftate,  at  leaft  that  the  perfonal  eflate  ought  firft  ta 
be  ^iplied  towards  fadsfaAion  of  this  covenant. 

This  cafe  being  fpoke  to  before  Lord  Chanalhr  MacclisfoU^ 
his  lordfhip  conceived  that  the  plaintiff  the  lady  Ccvintry  ou^t 
to  be  relieved,  Ihe  claiming  under  a  very  valuable  confidera* 
don;  but  whether  againft  the  remainder-man,  or  out  of  die 
perfonal  eftate  of  earl  Gilbirt^  remained  a  queftion  with  his 
lordlhip,  and  therefore  he  defired  to  be  attended  widi  prece- 
dents, and  to  have  the  affiftance  of  the  judges. 

Accordingly  the  court  was  attended  with  precedents,  and 
the  cafe  fpike  to  before  Lord  Chanallor^  Maftir  rf  tbi  RM^ 

and 
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[  226  ] 


De  Term.  Pafch^,  X724«- 

aAd  the  htroA^  GiWert  and  Pr/r/.  When  it  w«8  urged  on  be« 
hdlf  of  Sir  fflUiam  Carey  znd  his  lady  who  was  the  onlyiffue^ 
executrix  and  refidoary  legatee  ofeuiGi&irt^  that  this  join- 
ture of  500  /•  per  annum  ought  to  be  made  good  out  of  the  xeal 
eftate  of  the  late  earl  Gilbert^  according  to  the  draught  drawn 
dhd  ingrdfled  by  his  lordfliip's  dircdionp  and  thai  th^  perTonal 
eftate  of  earl  Gilbert  fhould  not,  to  die  total  difap{>ointment  of 
the  Win,  be  applied  towards  fatisfa^iofi  of  the  cbveiiant^  the 
£iid  peffbnd  eftate  not  being  (uffideht  for  this  purpole  anj 
alfo  for  the  payment  of  the  bcher  debts  of  the  tdlaton 

That  if  the  cafe  had  intirely  depended  on  carl.  GiW€rf% 
marriage*>articles,  thefe  articles  would  alooG  in  equi^  rbave 
made  a  good  appointment  pf .  the  jointure. 

Alfo  that  if  the  articles  were  out  of  the  cafe,  yet  the  draught 
of  a  jointure  drawn  and  ingroQed  by  the  diredion  of  earl  Gii^ 
hert^  wherein  the  parcels  amounting  to  500 A /^rdaifioB  weir 
fet  out  and  expreiled,  and  the  faid  earl  being  taken  away  by  a  * 
fudden  death,  thefe  in  a  court  of  equity  would  h^ve  amounted 
to  a  good  jointure. 

Sedji  non  profuntjmgula^  junnajwanU 

Then  as  to  Ae  power  itfelf  for  the  tfiaking  of  thi»  jointure, 
it  was  created  by  will,  the  coiiftrudion  of  Which  it  always 
favoured  beyond  any  other  conveyance;  created  by  tike  will  off 
him  who  waa  owner  of  the  eftate,  and  for  enabling  the  feveral 
branches  of  this  noble  family  to  make  a  jointure,  confequently 
to  promote  them  in  marriage,  which  was  the  only  means  by 
which  the  family  could  be  preferved  and  continued. 

That  the  defendant  the  prefent  earl  ought  not  to  think  much 
of  this  power,  in  regard  the  faine  will  that  created  it  did  like* 
wife  create  and  limit  his  remainder  \  fo  that  he,  as  well  as  the 
jointrefs,  claimed  under  the  fame  will,  and  had  there  been  no 
will  or  fettlement,  earl  Gilbert  would  have  been  feifed  in  fee, 
aBd  the  plaintiff  the  countefs  would  at  leaft  have  bad  her 
dower,  and  the  defendant  the  prefent  earl  would  not  have  had 
the  r^unainder,  but  the  Tame  would  have  defcended  to  lady  Jnxe 
Carey  the  daughter  and  heir  of  carl  GiWirt^  from  whom  the 
defendant  the  prefent  earl  was  now  endeavouring  to  take  the 
fmall  furplus  of  the  perfonal  eftate  and  apply  it  towards  making 
good  the  articles  for  this  jointurr* 


And  wbat  made  thisftill  the  harder  was,  that  easl  Gilbsrt  eoahteftof 

being,  tnoajoyt  for  life  wut^out  wafte,  might  have  cut  dowa  thcef  Covbmtk r* 

tiiaai  thp  value  of  this  jointure  in  timber  growing  ia  the  park  £„]  ^  q^ 

9Qii  in  odier  lands  bekmging  to  this  eilate.  vtKrar. 

That  thif  power  of  making  a  jointure  being  railed  by  the  [  227  ] 
owner  of  the  eftate,  and  for  the  continuing  of  the  family  by 
OMurrimge,  any  words  tho'  ever  fo  improper^  ever  fo  unartfully 
ezprefled,  yet  if  they  would  go  fo  far  as  to  fbew  the  intention 
of  the  party^  if  tbo  court  could  from  fuch  words  fpell  out  the 
party's  meaningf  and  that  he  intended  thereby  to  make  »join- 
turt^  thi3  would  be  e£Fe£Uial  for  that  purpofe. 

But  the  cafe  was  much  ftionger,  when  fuch  writing  was 
BMde  for  a  valuable  confideration ;  and  furely  it  would  be 
difficult  to  iay,  vdiat  could  be  a  more  valuable  confideration 
thai)  this  was,  the  confideration  of  marriage,  and  a  marriage- 
portioq  of  10,000  A 

That  if  any  of  the  circuraiUnces  rcquifite  by  tho  power 
(hould^ie  wanting,  where  the  jointure  was  made  for  a  valuable 
confideration,  yet  equity  would  fupply  it ;  as  for  inftaoce,  if 
the  jointure  was  made  by  a  deed-poll  inftead  of  an  indenture  ; 
if  the  deed  were  iealed  and  not  figned;  or  if  there  were  but 
two  witaefles  inftead  of  three. 

It  was  admitted,  that  if  there  fliould  be  a  total  non-^xecu^ 
tioQ  («)  of  the  power,  equity  would  not  fupply  it,  it  being 
againft  the  nature  of  a  power,  when  the  party  has  referved  to 
himiSdf  aliberty  of  doing  or  not  doing  a  thing,  for  a  court  of 
equity  to  conftrue  ibe  z&  as  done  when  there  is  no  evidence 
of.  the  intention  of  the  party  to  doit;  but  in  the  prcfent  cafe 
the  intendoa  of  the  party  that  this  jointure  £hould  take  place,  [  228  ] 
fufficieotly  appeared  by  earl  GUbert\  direding  the.  draught  and 
the  parcels,  and  by  the  draught's  being  ingrofled,  and  his 
lordlhip's  being  prevented  only  by  fudden  death  from  com-- 
pleating  it. 

It  was  faid  to  have  been  admitted  by  the  other  fide,  that  if  the 
)ate  earl  Githrt  had  covenanted  to  fettle  a  jointure  of  500  /: 


{a)  Hfif$i  This  diilinaion  was  taken  by  the  Mafler  of  the  Rolls  {Sirjo/epb 
JikjUj  in  a  folemn  opinion  given  by  him  in  the  cafe  of  TcmkinvcriMS  i^aniys^ 
after  die  feals  oiHillarjitim  1718.  dr  vide  Ti^/Zir/'verfus  T^lKi.  poft'.*469. 
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Coonteiscf    permmum  jMirfuant'to  the  power,  upon  the  plaintiff  ^ifji/ for 
CovEWTRY     jj^y  ijjp^  |j,J3  IjiJ  jj^n  gQ^^  ^uj  ^g  covcnant'being  that  the 

Earl  of  Co-  ^•^^  ^^'^  Ihould  by  virtue  of  the  faid  power  or  ctherwifi^  fettle 
vf  vTaT.  this  jointure  on  his  countcfs^  from  hence  it  was  objeded,  that 
this  word  [otherwife]  left  the  matter  at  large,  left  the  cove- 
nantor at  liberty  to  fettle  other  lands,  and  therefore  prevent* 
ed  this  from  being  a  fpecific  lien  upon  this  land,  and  fpoil- 
cdalh 

But  this  was  obferved  to  be  maUdiSfa  expofttio  qua  corrum^ 
UKtum ;  it  was  intended*in  favour  of  the  jointrefs,  that  one 
way  or  other  ihe  ihould  in  all  events  be  fure  of  her  jointure  of 
500/.  per  annum^  either  by  virtue  of  the  power  or  otherwife, 
and  it  would  be  very  hard,  that  thefe  words  which  were  de- 
iigned  in  her  favour  ihould  be  conilrucd  to  her  diiadvantage* 

That  the  jointrefs  was  in  all  events  to  have  a  jointure  of 
1000 /•  per  annum^  500/-  per  annum  by  virtue  of  the  power, 
25a/.  ^fr  tf ffffttm  out  of  the  lands  to  bepurchafed  with  the 
5000/.  and  250/.  per  annum  fecured  by  virtue  of  the  co- 
venant. 

And  it  would  be  very  unreafonable,  that  the  plaintiff  the 
countefs  ihould  be  defeated  by  the  prefent  earl  of  her  jointure 
which  the  late  earl  had  a  full  power  of  making,  and  for  fo 
valuable  a  confideration  had  agreed  and  intended  to  make. 

r  220  1  That  precedents  had  gone  further  than  the  principal  cafe; 
f«)aVcrA.379.  »«  in  the  cafc  of  (j)  lady  C7/^rrf  verfus  lord  Burlington^  de- 
creed 28  June  1700.  by  lord  keeper  JFrighti  where  lord  Cltffifi 
who  by  his  family  fettlement  was  tenant  Tor  life,  with  power 
to  make  a  jointure  not  exceeding  1000 /•  per  annum^  on  his 
marriage  with  lady  Arethufa  Berkeley ^  covenanted  to  fettle  lands 
in  Ireland Ufon  her  of  icoo/.  per  annum;  and  accordingly 
after  the  marriage  he  fettled  part  of  the  manor  of  -— *—  in 
Ireland  (being  part  of  the  premifils  within  the  power)  on  his 
lady  for  life,  with  a  covenant  that  they  were  of  the  yearly 
value  of  1000/.  and  afterwards  died,  but  thefe  lands  coming 
out  to  be  but  of  the  value  of  400/.  per  cnnumt  on  a  bill 
brought  by  the  widow,  there  being  lands  of  the  value  of  1000 /• 
per  annum  within  the  power,  it  was  decreed  that  a  commifHon 
9^ould  be  awarded  to  add  lands  to  thofe  formerly  fettled,  fo  as 

to  inikft  up  1000/.  per  annum. 

The 
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The  next  precedent  was  that  of  HolUngJhead  verfus  HolUng^ 
Jbead  decreed  the  4  ^unt^   i  Anna^  by  the  then  Lord  Keeper, 
and  was  as  follows :  one  Samuel  Matterjhitd  by  will  deviled 
lands  to  the  ufe  of  himfelf  in  uil,  remainder  to  Francis  HpUing' 
Jhtad  for  life,  remainder  to  his  firft,  {5fr.  fon  in  tail  male,  re- 
mainder over;  with  a  power  to  the  feveral  tenants  for  life 
when  in  pofleffion  to  make  a  jointure,  fo  as  fuch  jointure  did 
not  exceed  a  moiety  of  the  eftate,  and  by  the  fame  will  the 
teftator  gave  a  legacy  to  this  Francis  HolUngJhead. 

Samtul  Matter/bead  the  firft  tenant  in  tail  died  without  iflue, 
and  during  the  infancy  of  Francis  HoUingJhead  there  was  a 
treaty  for  his  marriage,  which  being  agreed,  his  mother  and 
be  (die  infant)  covenanted  with  the  wife's  relations,  that  with- 
in fix  months  after  Francis'^  coming  of  age  he  ihould  fettle  fo 
much  of  the  land  as  ihould  amount  to  100/.  per  annum  upon 
his  then  intended  wife  for  her  life. 

The  marriage  'took  e(Fed,  and  they  had  ifliie  a  daughter, 
and  the  hulband  Francis  dying  afterwards  without  making  the 
jointure,  the  widow  brought  her  bill  againft  the  remainder- 
man for  making  good  the  fame ;  in  which  cafe  it  was  object- 
ed, I/?,  that  this  covenant  was  made  by  an  infant  who  could 
not  covenant.  2i^,  No  land  in  particular  was  covenanted 
to-be  fettled,  but  only  fo  much  as  (hould  amount  to  looA  per 
annsanm 

But  decreed  by  Lord  Keeper,  that  this  covenant  was  in 
equity  a  good  execution  of  th&  power ;  wherefore  a  jointure  of 
100  /•  pit  annum  ought  to  be  made  good  to  the  wife,  and  that 
if  a  moiety  of  the  premifies  which  the  hufband  had  a  power  to 
iirttle  would  not  make  up  100  /•  per  annum^  the  fame  fliould  be 
made  good  out  of  the  1000/.  legacy  given  to  Francis  xh(^ 
btifband  by  the  will.  Which  decree  (hewed  that  the  land,  if 
it  might  be  had,  was  to  be  the  fund ;  but  if  the  land  could 
not  be  had,  then  and  not  otherwife  fatisfadion  was  to  be  made 
out  of  the  perfonal  eftate. 

So  in  the  cafe  of  J^crd  yerdis  w^ri  decreed  5  Dec.  ZAma^ 
hy^itjohn  Trevor  Matter  of  the  Rolls;  where  one  Grf^^ry . 
jllford  fettled  land  on  himfelf  for  life,  remainder  to  his  wife, 
for  life,  remainder  to  his  firft,  Cffr.  fon  in  tail  male,  remain^. 
dcr  to  Francis  Mfird  for  life,  remainder  to  bis  firft,  Ufc.  fon 

in 


Counters  of* 

COVKNTRY 

Earl  of  Co. 

VEHTaX. 


C  230  3 


eonntefiof 

CoYBllTRy 

Earl  o£  Co- 

VElTTRy. 

[  Hzi  ] 


C  n^  ) 
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in  tail  male  fucceffivel/t  requauider  to  Sdumrd  A^M  In  like 
maonery  with  power  to  Francis  A^ord^  after  *  the  death  of  Gr/» 
^ffjr  j/^fVif  and  Anm  hia  wife,  or  any  after*taken  wife  of  Giv- 
^ory,  to  fettle  fo  m4ich  of  the  premiflcs  not  exceeding  lOo/* 
per  Ofmum  in  jointure  to  a  wife. 

Francis  J^ari  in  the  life-time  of  Gregory  covenants  in  con- 
fideration  of  marriage  to  fettle  lands  of  lOO  /.  per  annum  upon 
his  then  intended  wife,  and  afterwards  Gregory  JJford  and  hii 
wife  died  without  iiCie,  and  then  Francis  Alfmrd  who  gave  this 
covenant  for  a  jointure,  died  without  iffiie,  whereby  the  pre- 
mifles  came  to  the  remainder-man  Edward  Aifird.  And  the 
widow  of  Francis  Aford  having  brought  her  bill  againft  the 
remainder-man  to  make  good  her  jointure^ 

It  was  decreed  on  confidering  many  precedents,  (as  it  is 
there  exprefled)  that  the  covenant  to  make  this  jointure  was 
a  good  execution  of  the  power,  and  diat  the  wife  was  well 
intitled  to  this  lOO L per  annum,  and  to  all  the  arrears  from  her 
bulband's  death. 

Now  that  was  the  cafe  of  a  remainder-man  as  well  as  the 
prefent  cafe,  but  in  all  other  refpefb  infinitely  ftronger,  in 
regard  that  at  the  time  of  the  faid  Francis  jffford*s  covenant- 
ing to  make  this  jointure,  he  had  not  the  power  veiled 
in  bim^  it  being  to  commence  after  the  death  of  Gregory 
and  his  wife  without  iiTue  male,  and  Francis  made  this  co- 
venant in  the  life-time  of  Gregory ;  however,  Gregory  and  his 
wife  dying  without  iflue  in  the  life-time  of  Francis  and  his 
wife,  fuch  covenant  was  allowed  a  good  execution  of  the 
power  in  equity,  tho'  it  might  be  reckoned  a  fort  of  ftrain  to 
call  this  an  execution  of  the  power  before  the  very  commence* 
ment  thereof;  but  it  ihewed  how  much  thefe  powers  and  the 
execution  of  them  are  favoured  when  for  a  valuable  con- 
iidkration. 

That  thefe  cafes  were  all  flronger  than  the  principal  cafe, 
and  aafwered  all  the  objeAions  which  had  b(ien  made. 

It  was  tr-ue  the  covenant  in  the  prefent  cafe  was  not  in  all 

cvmts  to  fettle  any  certain  lands,  but  only  to  make  a  fct- 

dement  of  500/.  per  annum  of  lands  within  the  power  or 

^erwife. 

Why 
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l¥hy  fo  it  was  in  the  cafes  before  cited.  Countefsof 

It  wa$  to  be  admitted,  that  in  the  principal  cafe  the  late  ^°^^^J*^ 

earl  GiUert  might  have  fettled  other  lands  of  500  /.  per  annum^  Earl  of  Co* 

SLQd  this  had  been  a  fatrsfa£lion,  but  this  was  not  dgne;  it  vEKra^T. 
Would  be  likewife  admitted  on  the  other  fide,  that  if  the  cove-- 
nant  bad  been  to  fettle  any  certain  lands  within  the  power, 
it  had  been  good. 

Now  in  this  cafe  the  draught  drawn  and  ingrofled  by  the 
direfiion  of  earl  Gilbert  reduced  the  land  to  a  certainty,  in 
which  refpedl  the  principal  cafe  was  ftronger  than  the  cafes 
cited,  and  afterwards  the  execution  of  this  deed  was  pre- 
Tented  by  the  fudden  death  of  earl  Gilbert. 

BefideSt  the  articles  made  the  plaineft  difference  betwixt 
tiie  250/*  per  annum^  part  of  this  intended  jointure  of  1000 /• 
per  snumm^  and  this  500/.  per  annum^  that  could  be;  250/. 
per  enmmm  was  to  continue  fecured  out  of  the  perfonal  cftate 
by  the  covenant,  but  the  500  /.  per  annum  was  intended  to  be 
fecured  out  of  the  lands  within  the  power,  unlefs  the  fald 
earl  had  made  fome  other  jointure  upon  his  lady,  which  he  [  233  ] 
never  did. 

Upon  the  whole  matter,  if  any  regard  was  to  be  had  to  the 
feveral  valuable  confiderations  on  which  the  covenant  for  the 
making  diis  jointure  was  founded  : 

If  the  intention,  or  the  agreement  of  the  party,  an  agree- 
Bient  to  do  what  was  admitted  to  be  abfolutely  in  his  power, 
was  to  be  confidered :  •< 

If  any  allowance  to  be  made  for  the  accident  which  hap- 
pened and  prevented  the  execution  of  the  ingrofled  deed  which 
was  to  execute  this  power : 

It  was  conceived  that  the  plaintifF  the  joiotrefs  ought  to 
have  her  jointure  made  good  out  of  the  lands  within  the 
power,  and  according  to  the  draught,  and  that  the  (mail  iur* 
plus*!  of  earl  Gilberts  perfonal  eftate  ought  to  go  as  intended 
to  his  only  daughter,  who  was  alfo  his  executrix  and  rcCduary 
legatee. 

Accordingly  it  was  fo  {a)  decreed  with  the  concurrence  of   (<)  16  May 
the  judges  affiftants,  {viz.)  that  the  defendant  the  earl   of   *^*^ 
Woh.  11.  N  Coventry 
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Countefs  of 

Coventry  Coventry  (hould  during  his  life  confirm  and  make  good  the 

'*'•  jointure  (i). 

Earl  of  Co-  •»  ^   ' 


VEWTRY. 


( I )  This  cafe  is  more  fully  reported 
at  the  end  of  Maxims  in  Equity^  and 
alfo  in  1  Str.  596.  and  9  Mod.  12,  from 
whence  the  judges  appear  to  have  given 
their  opinions  folcmnly  on  two  points, 
firft,  that  the  afts  done  by  earl  Gilbert 
had  created  a  lien  on  the  lands  in  the 
po/reflion  of  the  defendant,  and,  fecond- 
ly,  that  the  defendant  had  no  equity  to 
have  thofe  lands  exonerated  out  of  the 
perfonal  affets  of  carl  Gilbert — On  the 
firll  (and  principal)  point  the  reafons 
are  reported  very  much  at  length,  and 
the  fubftance  of  them  appears  by  the 
decree,  which  '•  declared  that  although 
"  the  faid  Gilbert  earl  of  C^^entry  was 
"  but  tenant  for  life  of  the  eftate,  yet 
*«  by  the  faid  will  of  Thomas  earl  of 
•'  Co'ventry^  his  father,  he  had  a  power 
*♦  to  fettle  an  eftate  for  life  of  the  year- 
"  ly  value  of  500/.  on  fuch  wife  as 
«'  Ihould  bring  a  portion  equivalent  to 
"  fuch  fettlement  and  the  plaintiff  hav- 
•'  ing  brought  fuch  portion  is  a  pur- 
♦*  chafer  for  a  valuable  confideration, 
"  and  by  virtue  of  the  power  which 
««  the  faid  earl  Gi/^^r/ had  on  the  eftate, 
x"  the  articles  executed  by  him  on  his 
*•  marriage  with  the  plaintiff  are  a  lien 
•*  thereon.— And  the  court  further  de- 


**  dared  that  the  faid  deeds  of  5  &  6 
"  July  17 19,  having  been  prepared  and 
*'  ingrorfed  by  the  directions  of  the  faid 
**  earl  Gilbert y  the  fame  ought  to  be 
**  taken  to  be  a  fpecification  of  the  lands 
*'  to  be  fettled  on  the  plaintiff,  and  the 
**  lands  therein  mentioned  ought  to  be 
*'  bound  thereby,  and  by  the  marriage 
'^  articles,  although  the  faid  deeds  of 
"  fettlement  were  not  adlually  figned 
"  and  fcaled  by  the  faid  earl  Gilbert,  and 
*'  doth  therefore  order  that  the  faid  earl 
'^  do  deliver  to  the  plaintiff  the  poffeiCon 
•*  of  the  lands  comprized  in  the  deeds 
"  of  appointment  of  5  &  6  July  1719. 
"and  that,  the  plaintifi^  do  hold  and 
**  enjoy  the  fame  during  her  life 
'*  againft  the  faid  defendant  the  earl  of 
"  Coventry,  and  the  other  defendants 
**  Thomas  Coventry  and  Henry  Co-vent ry, 
'*  and  all  claiming  under  them;  and 
«*  that  the  defendant  the  earl  of  Coventry 
•"  do  accDunt  for  the  rent*  and  profits 
"  from  the  death  of  carl  Gilbert,  Sec,'* 
Reg.  Lib.  A.  1723.^0!.  291.  On  the 
fecond  of  the  above-mentioned  points, 
i.  e.  the  application  of  the  perfonal 
eftate,  vide  freeman  v.  Edvjards,  poft. 
435.  Evelyn  v.  Evelyn,  poA.  664. 


D  E 
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Manaton  v€rfiis  Manaton.  r>  ^ 

J  Cafe  59. 

ON  E  ftifed  of  lands  in  fee,  and  being  indebted  to  fevcral  J'^^^^^^' 

perfons  in  bonds  in  which  bis  heirs  were  bound,  dc-  ^  ^    ^^^  ^^ 

vifed  his  lands  to  A.  for  life,  remainder  to.truftees  during  the  %%\.  s\.  8. 

liiFc  of  i#.  to  preferve  contingent  remainders,  remainder  to  the  fec*mnd?ndcbt- 

firft,  GTf .  fon  of  A.  in  tail  male  fucceffively,  remainder  over,  ^^hkh^hu^^hdrt 

with  power  to  A.  the  tenant  for  life  to  make  leafes  of  the  are  bound,  de- 

preinifles  for  one  two  or  three  lives  at  the  old  rents,  which  I^  a. 'forli'fe' 

were  very  fmall,  and  conventionary  rents,  the  lands  lying  2iS*!kc*fon  !*'* 

in  the  weft  of  England.  Uil,  remainder 

over.  In  a  biU 
Vrmif  ht  by  tlie  bmid-creditors,  the  coart  will  not  decree  the  devifee  for  life  to  account  for  the  profits^ 
fcnt  only  to  keep  down  the  incereft :  alfo  the  court  will  decree  a  fale  to  fatisfy  the  bond*,  tho'  the 
laadt  ht  aoc^ertfed  for  paymeiit  of  debti. 

The  devifee  for  life  took  the  profits  and  raifed  confiderablc 
funis  by  leafing  the  premiiTes  out  for  lives,  and  by  taking  of 
fines,  and  had  a  fon  born  who  was  now  twenty«>one. 

And  the  creditors  by  bond  bringing  a  bill  for  recovering 
the  money  due  to  them, 

The  Mafter  •/  the  Rolls  decreed,  1/?,  an  account  of  the      [  235  ] 
perfonal  eftate,  and  then  that  the  devifee  for  life,  (hould  ac- 
count for  the  rents  and  profits  of  the  real  eftate. 

'    But  the  devifee  for  life  appealing  from  this  decree,  and  pray- 
ing a  fale. 

Lord  Chancellor  dqubted  whetlicr  there  could  be  a  fale  de- 
creed, there  being  no  devife  of  the  land  for  the  payment  of 
debts,  and  took  time  to  confider  of  it. 

And  at  another  day,  the  caufe  being  in  the  paper  fop  judgment, 
they  who  prayed  a  fale  iniifted,  that  the  court  had  often  de- 
creed a  fale  againft  the  heir  for  the  payment  of  bond  debts; 
for  that  the  land  defccndcd  was  aflets,  and  as  fuch  ought  to 

N  2  be 
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Manaton 
Manatok. 


[^6] 


be  fold  ;  and  that  it  had  been  fo  decreed  in  the  cafes  of  Tnvar 
and  Trevor^  and  MelUr  verfus  EMJbury* 

That  with  refpe£l  to  the  money  arifing  by  the  taking  of 
fines,  thefe  were  temporary  fales  ;  and  though  the  tenant  for 
life  were  not  to  account  for  the  profits,  nor  do  more  than 
keep  down  the  intereft  out  of  the  profits,  yet  he  (hould  ac* 
count  for  all  the  fines  which  he  had  raifed  by  leafing. 

Lord  ChanuU$r:  It  is  fufficient  that  the  devifee  for  life 
(hould  keep  down  the  intereft  ;  and  therefore  the  decree,  that 
he  (hall  account  for  all  the  rents  and  profits  of  the  premifiTes 
is  not  right. 

As  the  teftator  in  this  cafe  died  feifed  of  different  kinds  of 
eftaies,  one  ufually  let  for  lives  at  conventionary  rents»  and 
the  other  at  rack-rents,  let  the  mafter  firft  order  the  fale  of  the 
lands  let  at  rack-rents,  and  if  thofe  be  not  fufficient,  then  {6 
much  Is  to  be  fold  as  is  requifitc,  of  the  lands  granted  out  for 
lives,  and  on  which  the  fmall  rents  are  referved,  and  in  fuch 
cafe,  in  regard  the  fines  taken  by  the  devifee  for  life,  mufl 
have  leflTened  the  fum  for  which  fuch  lands  will  fell,  the  devifee 
for  life,  if  any  of  thefe  lands  are  fold,  muft  account  for  the  fines, 
which  fliall  here  be  taken  as  part  of  the  purchafe- money. 

But  if  the  iale  of  the  lands  let  at  rack-rent  can  produce 
money  fufficient  for  the  payment  of  the  debts,  then  (I  take  it.) 
that  the  devifee  for  life  (ball  not  account  for  the  fines  which 
he  has  received,  becaufe  the  devifee  in  remainder  will  have 
the  fame  benefit  of  raifing  what  money  he  can  by  fines,  and 
fo  every  one  in  his  turn  will  enjoy  the  like  liberty. 


^  ^  g^         Elizabeth   Whitchurch   &  al'    ver/us  Jofeph 
At  L Rolls.  Whitchurch  &ar.  (I) 


J^Dwardtyhltchurch  took  a  mortgage  of  BcUcmb-Lodge  from 

one  Blf<  for  500  years  to  commence  from  the  making, 

for  fccuring  the  fum  of  two  hundred  pounds  and  intercfl,  and 


Glib.  Rep.  i6S. 

I  Stra.  619. 

9  Mod.  114. 

a  £q.  Ca.  Ab. 

763.pl.  10. 

A.  poflfeircd  of  a  term  of  500  yeats  in  Blaclcacre,  afterwards  purchafes  the  fee-fimple  in  B.*s  name, 

and  devtfes  Blackacre  to  J.  S.  in  fee,  but  the  will  is  not  atteiled  by  three  witnelfes  :  cbc  term  tkkalX 

fiot  pafsy  becaufe  atundant  on,  and  part  of  the  inheritance. 


(i)  Reg.  Lib,  B.  1723.  fol.  421. 


afterwards 


jDc  Term.  S.  Trills  1724.. 

afterwards  took  another  fecurity  of  the  fame  lands  from  Blji  Whit- 
the  mortgagor  for  one  thoufand  years  in  the  name  of  another  church 
perfon,  but. in  truft  for  himfclf,  to  commence  alfo  from  the  Whxt- 
making.  church. 

After  this  Edward  tVhitcburch  purchafed  the  inheritance  of 
the  premifles  in  his  own  name,  and  having  no  wife  or  ifllie 
male  made  his  will  all  of  bis  own  hand-writing,  whereby  he 
devifed  the  premifles  to  his  nephew,  being  the  fon  of  his  C  ^37  J 
younger  brother  Jofeph  ff^hUchurchj  for  his  life,  remainder 
to  his  fon  Edward  Whitchurch  and  to  the  heirs  male  of  his  body 
for  ever,  and  made  his  brother  Jofefb  JVhitchurch  his  executor 
and  refiduary  legatee. 

It  happened  that  this  will,  tho'  Intended  to  be  perfef^ed  as  a 
willy  by  reaibn  of  the  teftator's  fudden  death  had  neither  a  date 
or  name  fubfcribed  thereto,  neither  was  it  atteftcd,  but  the  exe- 
cutor proved  the  fame  in  the  fplritusil  court,  and  aflented  to 
the  devife  to  the  nephew ;  whereupon  the  .elder  brother's 
daughter,  who  was  ifeir  to  the  teftator  brought  this  bill  in 
order  to  compel  the  executor  and  the  devifee  to  affign  over 
the  term  to  her. 

Objeded  for  the  defendants,  that  the  executor  had  aflented 
to  the  devife,  and  the  will,  tho'  not  attefted  by  three  witnefles 
was  however  good  at  law  to  pafs  this  term  of  500  years,  which 
was  a  fubfifting  term  and  not  merged  in  the  inheritance,  by 
reafon  of  the  intermediate  term,  and  which  intermediate  term 
operated  as  a  grant  of  the  reverfion  and  not  as  a  grant  of  a 
future  intereft,  (for  it  was  admitted  that  a  future  intereft  would 
not  prevent  a  merger)  but  this  grant  of  1000  years  being  to 
commence  from  the  making  did  pafs  the  reverfion  for  1000 
years  ;  quodfuit  CQnceJfum  per  cur\ 

Then  if  this  would  pafs  the  term  at  law,  and  was  agreeable 
•to  the  intention  of  the  party,  it  was  fald  to  be  very  hard  that 
equity  (hould  interpofe  in  difappointment  of  the  will,  efpecially 
when  it  was  in  favour  of  fo  near  a  relation  as  a  nephew  of 
the  teftator  and  oife  of  his  own  name,  and  all  this  for  the  fake 
of  one  not  more  nearly  related,  of  one  who  on  her  marriage 
would  (probably)  part  with  her  name  ^  that  in  all  cafes  be- 
twixt volunteers  (as  the  heir  and  devifee  were  here)  he  that 
had  the  law  on  his  fide  ufed  to  prevail. 

But  decreed  by  Majier  of  the  Rolls^  That  as  this  was  a 
term  which  would  have  attended   the  inheritance,  and  in 

N  3  cc^uity 
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Whit-        equity  have  gone  to  the  heir  and  not  to  the  executor,  in 

*^"w*^"  ^'     which  refpea  it  was  to  be  confidered  as  part  of  the  inherit- 

CHURCH.       tnce,  fo  the  will  which  was  not  atteftcd  by  three  witnefles,  as 

the  law  required  it  to  be  when  land  was  to  pafs,  (hould  not 

carry  this  term. 

That  tho*  it  was  true^  fuch  a  will  as  in  the  prefent  cafe 
would  be  fuflicient  to  pafs  a  term  in  grofs,  yet  fhould  it  not 
pafs  a  truft  of  a  term  attendant  on  an  inheritance,  nor  con- 
fequently  the  term  itfelf. 

That  a  will  not  attefted  as  the  ftatute  of  frauds  requires 
(hould  not  pafs  any  eftate  of  which  the  heir,  as  heir,  would 
otherwife  have  had  the  benefit. 

That  if  the  devifee  of  the  land  had  brought  s  bill  againft 
the  executor  and  heir  to  have  compelled  the  executor  to  con« 
fent  to  this  devife,  a  court  of  equity  would  not  have  decreed  it 
for  the  devifee ;  and  if  fo,  the  voluntary  aA  of  the  executor's 
confenting  would  not  alter  the  cafe,  for  at  that  rate  it  would 
be  in  the  power  of  the  executor  to  make  it  a  good  or  a  void 
devife,  juft  as  he  (hould  think  proper. 

Befides,  the  court  obferved  that  it  was  the  intention  of  the 
teftator  in  the  prefent  cafe  not  to  pafs  the  term  only,  but  alfo 
to  convey  the  inheritance  which  was  exprefsly  difpofed  of  by 
the  will,  to  the  nephew  for  life,  remainder  to  his  firft,  i^c.  fon 
in  tail. 

Tho'  as  to  this  it  was  faid  to  be  extremely  hard,  that  becaufe 
quite  fo  much  as  was  intended  could  not  pafs,  therefore  the 
devifee  (hould  be  deprived  of  that  which  might  lawfully  pafs, 
and  which  was  a  lefs  eftate  than  was  intended  him,  or  be- 
caufe  all  could  not  pafs  therefore  nothing  (hould. 

However,  for  the  abovefaid  reafons  the  court  decreed  the 
devifee  and  executor  to  join  in  affigning  the  term  to  the 
plaintiff  the  tcftator's  heir  at  lawj  but  no  cofts  on  either  fide. 
This  decree  was  afterwards  affirmed  on  an  appeal  by  the 
Lords  Commiilioners  Gilbert  and  Raymond  (i). 


r  ^39  ] 


(t)  Sed  vide  the   dirtindions   taken  2  Atk.  72.     Gootlright  v.  Sales,  2^W\\(. 

by  Lord  commiffioner  Raymond,  in  de-  329.     Scott  v.  Fenhoulet,  Bro,  Cha.  Rep. 

iivtiing  his  opinion  on  this  cafe  9  Mod.  69.     Harg.  Co.  Litt.  293.  a.   part  of 

12;.      Vide  etiam  Villien  v.  FilUerSi  note  to  290,  3. 
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Whitfield  lierfus  Bcwit. 

ONE  feifed  in  fee  of  lands  in  which  there  were  mines  all 
of  them  unopened,  by  deed  conveyed  thofe  lands  and  all 
mines,  waters,  trees,  (ffc.  to  truftees  and  their  heirs,  to  the  ufe 
of  the  grantor  for  life,  (who  foon  after  died)  remainder  to  the 
ufe  of  A.  for  life,  remainder  to  his  firft,  &r.  fon  in  tail  male 
fucceffively,  remainder  to  B.  for  life,  remainder  to  his  firft, 
ISc.  fon  in  tail  male  fucceffively,  remainder  to  his  two  fifiers  C, 
and  />•  and  the  heirs  of  their  bodies,  remainder  to  the  gran- 
tor in  fee  (i). 

{A«  A^d  B.  having  no  Ton  boriii  C.  is  intitled  to  the  timber  both 

yf.  and  B.  had  no  fons,  and  C  one  of  the  fifters  died 
without  iflue,  by  which  the  heir  of  the  grantor,  as  to  one 
moiety  of  the  premifies,  had  the  firft  eftate  of  inheritance. 

An  having  cut  down  timber  fold  it  and  threatened  to  open 
the  mines;  the  heir  of  the  grantor  being  feifed  of  one  moiety 
utfupra  by  the  death  of  one  of  the  fifters  without  iflue,  brought 
this  bill  for  an  account  of  the  moiety  of  the  timber  and  to  ftay 
jI»\s  opening  of  any  mine, 

ift  Ohj.  As  to  the  plaintiff's  claim  of  the  moiety  of  the 
monies  arifing  by  fale  of  the  timber,  in  regard  the  plaintiff 
comes  into  equity  for  the  fame,  it  would  be  more  agreeable  to 
the  rules  of  equity,  that  the  monies  produced  by  the  timber 
fbould  be  brought  into  court  and  put  out  for  the  benefit  of  the 
fons  as  yet  unborn  and  which  may  be  born.  That  thefecon* 
ttngent  remainders  being  in  gremio  legis  and  under  the  protec- 


Cafe  6r. 

Lord  Mac- 
clesfield. 

2  £q.  Ca.  Ab» 
5S9.  pi.  I. 
A.,  tenant  for 
life,  remainder 
to  hit  fir({y  Sscm 
fon  in  tail,  re* 
inalnder  to  B. 
for  life,  remain- 
der to  his  firft, 
&c.  fon  in  tail, 
remainder  to  C* 
in  tail  ;  A.cutv 
down  timber ; 
in  law  and  equit]r. 


[241  ] 


(I)  It  appears  by  Reg.  Lib.  B.  1723. 
fbl.  576.  that  there  were  in  this  cafe 
Iruftces  to  prcfervc  the  contingent  rc- 
ma'uiders,  and  the  bill  cxprefsly  ftatcd 


applications  to  have  been  made  to  the 
heir  of  the  furviving  trullee,  to  inter- 
pofe  and, put  a  fbp  to  the  commimon 
of  the  waflc,  but  that  he  refufed  to  ad. 


N  + 


tion 
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Whitfield 
Bewit. 


C  ^4^  ] 


^ne  feifeii  In 
fee  conveys  the 
lands  ind  all 
trees  an<i  mines 
to  trufteti  in 
fee,  to  the  ufe 
•F  A.  for  life, 
Femaindersover; 
A.  cannot  open 
the  mines  ot 
cut  dowQ  tb€ 
trees* 


tlon  of  the  law,  it  would  be  moft  reafonable  that  the  monies 
Ihould  be  fecured  for  the  ufe  of  the  fons  when  there  (hould  be 
any  born ;  but  as  foon  as  it  became  iropofiible  there  ihould  be 
a  fon,  then  tl  moiety  to  be  paid  to  the  plaintiff;  and  the  cafe 
would  be  the  fame  if  there  were  a  fon  in  ventre  fa  mere  \  or  the 
plaintiff  might  bring  trover,  and  then  what  reafon  had  he  to 
come  into  equity  ? 

Cur" :  The  right  to  this  timber  belongs  to  thofc  who  at  the 
time  of  its  being  fevered  from  the  freehold  were  feifed  of  the 
firft  eftate  of  inheritance,  and  the  property  becomes  vefted  ia 

them. 

As  to  the  objeAion  that  trover  will  lie  at  taw,  it  may  be 
very  neceflary  for  the  party  who  has  the  inheritance  to  bring 
his  bill  in  this  court,  becaufe  it  may  be  impoffible  for  him  to 
difcover  the  value  of  the  timber,  it  being  in  the  poileffion  of 
and  cut  down  by  the  tenant  for  life.  This  was  the  very  cafe 
of  the  duke  of  Newcajile  verfus  Mr.  Vanej  Where  at  WeHeck 
(the  duke's  feat  in  Nottinghamjhire)  great  quantities  of  timber 
were  blown  down  in  a  ftorm  ;  and  tho*  there  were  feveral  te- 
nants for  life,  remainder  to  their  firft  and  every  other  fon  in 
tail,  yet  thefe  having  no  fons  born,  the  timber  was  decreed  to 
belong  to  the  firft  remainder-man  in  tail. 

Neither  do  I  think  the  defendant  ought  (as  he  infifts)  to  be 
allowed  out  of  this  timber  what  money  he  has  laid  out  in 
timber  for  repairs,  fince  it  was  a  wrong  thing  to  cut  down 
and  fell  the  fame,  and  {hews  quo  animo  it  was  done,  not  to 
repair  but  to  fell. 

^dly^  It  was  urged,  that  the  mines  being  cxprcfsly  granted 
by  this  fettlemcnt  with  the  lands,  it  was  as  ftrong  a  cafe  as  if 
the  mines  themfclves  were  limited  to  A.  for  life,  and  like 
Saunders's  cafe  in  5  Co.  12.  where  it  is  refolved,  that  on  a 
leafe  made  of  land  together  with  the  mines,  if  there  be  no 
mines  open,  the  lefl'ce  may  open  them  ;  fo  in  this  cafe,  there 
being  no  mines  open,  the  ce/}ui  que  ufe  for  life  might  open  them. 

But  Lord  Chancellor  contra:  J.  having  only  an  eftate  for  life 
fuhjc<a  to  wafte,  he  (ball  no  more  open  a  mine  than  he  (hall 
cut  down  the  timber-trees,  for  both  are  equally  granted  by 
this  deed ;  and  the  meaning  of  inferting  mines,  trees,  and 
water,  was,  that  all  ihould  pafs,  but  as  the  timber  and  mines 
3  were 
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Ivereptrtof  the  inberitance,  no  one  (hould  have  power  over    Whitpxbi.!| 

ttem  bat  fach  as  had  an  eftate  of  inheritance  limited  to  him.  ^* 

Bewit* 
Of  ii^hich  Opinion  Was  Lord  Chancellor  King  on  a  rehear* 

ibg  (1). 

(i)  Vide  Rob  V.  Lord  SomerviUe,     546.  S.  C.    Harg,  Co.  Litt.  21Z.  i. 
2  Eq.  Ca.  Ab.  7$9.  pi.  8.      Garth  v.     note  (a). 
CoiioM,   3  Atk.  751.  and  I  Vez.  524, 


♦  Canncl  ver/us  Buckle.  Cafe  62. 

Lord  Mac« 

Feme  fole  was  feifed  in  fee  oJFIand  of  about  10 /•  per  clbsfield. 

<7iiirttJ9f,  and  defigning  to  marry,   agreed  with  her  in-  *E<!«Ca.Ab. 

tended  hulband,  that  (he  upon  the  marriage  would  convey  her  136.  pi.  i. 

iands  to  the  hufband  and  his  heirs  ;  and  for  that  purpofe,  pre-  bo&d^to'hM-ln- 

vious  to  the  marriage,  flie  gave  a  bond  of  200/.  penalty  to  the  tended  huAand, 

intended  hufband,  in  which  the  intended  marriage  was  recited,  their  marriage 

and  the  condition  was,  that  in  cafe  the  marriage  took  effeft,  ^/r'^iaidr^ 

flie  would  convey  all  her  faid  lands  to  the  hufband  and  his  ^}"*  '"  ^f^i 

.  *  they  mirry ;  the 

beirS*  wife  dks  with- 

out ifTue,  and 
then  the  heflband  dies  ;  the  bond  tho*  void  in  law,  yet  is  good  evidence  of  the  agreement  in  equity  | 
and  the  heir  of  the  huiband  ihall  compel  a  fpecific  performance  againil  the  heir  of  the  wife* 


The  nlarriage  took  efFe£l,  and  there  was  iifue  of  the  mar- 
riage, and  the  wife  made  her  will  reciting  her  faid  bond,  and 
devrfed  all  her  larld  to  her  huiband  in  fee  and  died. 

The  iflue  of  the  marriage  died  without  iffue  j  after  which 
the  hufband  enjoyed  the  land  during  his  life,  and  on  his  death 
the  heir  of  the  hufband  brought  a  bill  againil  the  heir  of  the 
wife,  to  compel  him  to  convey  the  lands  of  the  wife  to  the 
heir  of  the  hufband. 

Obj.  This  bond  given  by  the  wife  became  void  upon  the 
intermarriage,  becaufe  it  was  then  (i)  fufpended  ;  and  a  per- 
fonal  adion  once  fufpended  is  extind  :  befides,  wherever  no 
aAionlies  at  law  to  recover  debt  or  damages,  there  no  fuit  in 
equity  lies  to  compel  a  fpecific  performance,  which  fpecific 


[•3+3  3 


(j)  Vidt  Gagi  Y.  J^oti,  Com.  Rep. 
67.  Sc  1  Salk.  325^  S.  C.  ''jiaon  v. 


Pierce,  z  Vern.  480. 


per. 


De  T^rm.  S.  Michaelis,  ^7^4» 

Caknel  ^,    performance  is  given  in  equity  only  in  lieu  of  damages  5  and 
Buckle,        i  Chan.  Cafes  21,  (lady  Darby's  cafe)  was  cited,  proving,  ♦that 
[*244  ]      where  a  woman  on  a  treaty  of  marriage  agrees  with  a  man,  or 
a  man  with  a  woman,  there  the  fubfequent  intermarriage  de- 
termines the  agreement. 

Lord  Chancillor:  The  impropriety  of  the  fecuri ty,  v/z,  a 
bond  from  a  woman  to  a  man  whom  (he  intends  to  marry,  or 
the  inaccurate  manner  of  wording  fuch  bond,  is  not  material ; 
for  it  is  fufficient  that  the  bond  is  a  written  evidence.^f  the 
agreement  of  the  parties,  that  the  feme  in  confideration  of 
marriage  agrees  the  man  (hall  have  the  land  as  her  portion  ; 
and  this  agreement  being  upon  a  valuable  confideration  (hall 
be  executed  in  equity.  It  is  unreafonable  that  the  intermar- 
riage, upon  which  alone  the  bond  is  to  take  effeft,  (hould  itfelf 
be  a  deftru^ion  of  the  bond,  and  the  foundation  of  that  no- 
tion is  that  in  law  the  hufband  and  wife  being  one  perfon,  the 
hufband  cannot  fue  the  wife  on  this  agreement ;  whereas  in 
equity  it  is  conftant  experience,  that  the  hufband  may  fue  the 
wife  or  the  wife  the  hufband,  and  the  hufband  might  fue  the 
wife  upon  this  very  agreement  in  the  principal  cafe.  Neither 
is  it  a  true  rule  which  had  been  laid  down  by  the  other  fide, 
that  where  an  adlion  cannot  be  brought  at  law  on  an  agree- 
ment for  damages,  there  a  fult  will  not  lie  in  equity  for  a  fpe- 
cific  performance,  as  is  plain  from  this  cafe  :  fuppofe  a  feme 
infant  feiied  in  fee,  on  a  marriage  with  the  confent  of  her 
guardians,  (hould  covenant  in  confideration  of  a  fettlement  to 
convey  her  inheritance  to  her  hufband ;  if  this  were  done  in 
confideration  of  a  competent  fettlement,  equity  would  execute 
the  agreement,  tho'  no  a£lion  would  lie  at  law  to  recover 
damages  (i). 

But  in  regard  this  bond  was  a  very  ftale  one  (being  given 

fo  long  fince  as  in  1678}  and  the  hufband  had  for  fo  long  a 

[  245  ]       time  omitted  to  fue  upon  it  in  equity,  the  court  ordered  a  trial 

at  law  to  fee  whether  this  bond  was  executed  or  not,  and  all 

other  matters  to  be  refpited  till  after  the  trial  (a). 

(1)  As  to  the  cafe  put  by  Lord  Mac-  607.    Earl  of  Buckinghamjhire  v.  Drury^ 

iUsfitld  of  the  feme  infant,  vide  Lucy  5  Bro.  P.  C.  57«.     Durnford  v.  Lane^ 

V.  Maar^  3  Bro.  P.  C.   5 14.     Pritt  v.  Bro.  Cha.  Rep.  106.     WilUami  v.  Wil» 

SejSt  Barnard.  122.  Seamfrv.  Bingham ^  Hams,  Bro.  Cha.  Rep.  152. 

Harvey  v.  JJhley,  3  Atk.  (2)  Reg.  Lib.  At  1723.  foK  484. 

Ofgood 


% 
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Ofgood  wr/i^x  Strode  &  aV.  Cafe  63. 

Lord  Mac- 
7  AwrifUi  Head  feifed  in  fee  of  the  manor  of  tVinterUn  (in   clbsfibld* 

^^  e$m.^  Berks)  had  iffue   Lawrence  Head^    Edward  Head^  »o  Mod.  533. 

Grace  married  to  one  Ofgood^  and  feveral  other  fons  and  daugh-  25.  pi,  %i^ 

tcrs ;  and  upon  the  marriage  of  his  cldcft  fon  Lawrence  with  fn  thtfo^  ^*", 

Mary  Dijber  he  fettled  good  part  of  the  premifles  upon  his  faid  riage  article  to 

fon  Lawrence  and  his  wife  Mary  and  the  ifTue  male  of  the  haftai^for^ufe, 

marriage,  with  a  power  to  raife  1300/.  on  the  premifles  if  ^^f^fl{f^^ 

there  ihould  be  no  ilTue  male  and  but  two  daughters,  which  maioder  to  the 

.  j^    -       .  -  iflaemaleof  th« 

happened  to  be  the  cafe.  marriage,  re. 

snainder  to  the 
sepbew  in  ice  §  whether  on  the  death  of  the  hulbtnd  and  wife  fant  ifluf}  the  nephew  can  compel  4 
Ipcciflc  perfoonmnce  of  the  covenant* 

Lawrence  the  fon  and  his  wife  died  without  iflue  male, 
leaving  two  daughters,  the  defendant  Mary  wife  of  the  de- 
fendant S|r#ifr,  and  Eleaner  (fince  dead)  married  to  one  Cox^ 
weOf  who  left  ifiiie  the  defendant  Jcbn  Cexwell. 

Old  Lawrence  Head  the  father  afterwards  by  indenture  of 
fettlemeot  in  1676  fettles  the  premifles  to  feveral  ufes,  (fubjeft 
to  the  charge  of  1300/.  to  his  two  grandaughters)  with  a 
power  of  revocation  and  limitation  of  new  ufes. 

Afterwards  by  indorfement  on  the  faid  indenture  of  fettle- 
ment,  (the  indorfement  being  dated  the  23d  February  1690.) 
old  Lawrence  Head  rewoked  the  old  ufes,  and  limiteil  a  new  ufe 
to  his  fon  Edward  Head  in  fee ;  but  old  Laturence  Head  con« 
tinned  in  poflTeflion,  neither  had  he  (for  ought  appeared)  any  [  246  ] 
other  eftate  fave  this  of  IVinterton. 

Afterwards  old  Lawrence  paid  the  two  daughters  of  his 
eldeft  fon  Lawrence^  the  defendant  Mary  and  the  faid  Eleanor 
650/.  a-piece,  (in  all  1300/,  being  their  portions  fecured  on 
the  premifles)  and  took  a  receipt  from  each  of  them  in  wri- 
ting :  fubfequent  to  which. 

On  a  treaty  of  marriage  betwixt  Edward  Head  then  eldeft 
fon  of  old  Lawrence  Head  with  Elizabeth  Pocock^  by  marriage 
articles  dated  29 -Miy  1697,  ^^  confideration  of  the  faid  in- 
tended marriage  and  600  /•  portion  paid  to  the  faid  Ed^ 
ward  Head  the  fon,  old  Lawrence  and   Edward  Head  both 

covenanted 
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Osgood  1^.  covenanted  with  the  truftecs  within  a  month  after  the  mar- 
Strode.  riage  to  convey  the  faid  manor  of  Winterton  to  the.faid 
truftees  and  their  heirs,  to  the  ufe  and  intent  that  Elizabeth 
the  intended  wife  of  Edward  Head  fliould  have  a  rent-charge 
of  60/.  ^^/wnwrn  ifluing  outof  the  premiffes  for  her  Kfe  for 
her  jointure,  and  that  Lawrence  Head  the  ^ther  fhould  have  a 
rent-charge  of  50  /.  per  annum  out  of  the  premises  for  his  life. 

And  that  fubje£t  to  thefe  rent-charges  the  premifles  (hould 
be  fettled  on  Edward  Head  for  his  life,  remainder  to  his  iirft  and 
every  other  fon  in  tail  male  by  that  marriage,  then  with  a  pro- 
vifion  for  pecimiary  portions  charged  on  the  premifl^  for  the 
daughters  of  thrt  marriage,  remainder  to  Lawrence  Head  a 
grandfon  to  old  Lawrence  by  another  deceafed  fon  and  his 
heirs  male  (who  is  Ance  dead  without  ifTue)  remainder  to  his 
grandfon  John  Ofgood  fon  of  Grace  Ofgood  the  eldeft  daughter 
Of  old  Lawrence  and  His  heirs  male,  remainder  to  the  Tight 
heirs  of  old  Lawrence  Head  the  father. 

[  247  ]  Lawrence  the  fiithcr  died  within  three  days  after  the  articles, 

having  continued  in  pofleflion  of  the  premifles  till  his  death. 
7  he  wife  of  Edward  Head  the  fon  died  without  iflue  ;  and  on 
the  27  OSiober  1722.  the  faid  Edward  died  without  iflue,  but 
by  his  will  devifed  the  premifles  to  the  defendants  his  heirs 
at  law. 

And  now  the  faid  John  C^^^ibrought  his  bill  againft  Strode^ 
Mary  his  wife,  and  John  Coxwell^  who  were  the  heirs  at  law, 
as  well  of  Lawrence  Head  the  father,  as  of  Edward  Head  the 
fon,  to  compel  a  conveyance  of  the  premifles  to  the  plaintiflF 
John  Ofgood  in  tail  male  purfnant  to  the  articles,  all  the  precew 
dent  eftates  being  determined. 

Againfl:  which  it  was  obje£led  for  the  defendants,  that  tho* 
the  limitations  in  the  articles  to  the  wife  of  Edward  for  her 
jointure  of  60  /•  per  annum^  and  of  her  hufband  Edward'% 
eflate  for  life,  and  the  remainder  to  the  ifTue  male  of  the  mar- 
riage, were  all  limitations  made  on  valuable  confiderations, 
and  mufl  be  fuppofed  to  be  flipulated  for  by  the  friends  of  the 
Wife,  or  by  the  wife,  in  confideration  of  the  marriage  and 
portion :  yet. 

The  fubfecjuent  limitation  to  the  plaintiflF  J^A^  O/g^odwz^ 
merely  voluntary,  and  out  of  the  confideration  of  the  marriage 

or 
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or  portion,  and  ptsrdy  the  bounty  of  him  from  whom  the     Osgood  v« 
cfttte  moved ;  that  it  had  been  often  determined  that  one  and       Strodi.' 
the  fame  fetdement  might  be  on  good  confideration  in  part, 
and  voluntary  and  fraudulent  as  to  the  reft,  and  fo  might 
articles  be. 

Then  if  the  limitation  to  the  plaintliF  Ofgood  in  the   mar-       [  248  ] 
riage  articles  were  merely  voluntary,  (as  they  infifted  it  was) 
it  had  never  been  known  that  a  court  of  equity  did  compel  an 
execution  of  a  voluntary  agreement. 

That  the  reafon  why  on  articles  for  a  purchafe  where  the 
money  was  paid,  a  court  of  equity  cpippelled  an  execution  oi 
jiich  articles  was,  for  that  it  was  upreafonable  the  covenantor, 
who  ha^  received  the  money,  ibould  retain  the  land ;  but  ai 
upon  ^juidumpoBum  there  was  no  remedy  at  law,  fo  neither 
was  there  auiy  ia  equity. 

And  tho'  in  cafe  of  a  covenant  or  agreement  by  deed  there 
was  no  confideration  requiiite,  the  covenant  being  good  with* 
out  any,  yet  at  law  fuch  a  covenantor  would  recover  but  3^ 
or  fuch  like  damages,  and  matters  of  fo  flight  a  value  were 
beneath  the  dignity  of  this  court. 

Alfo  feverai  cafes  were  cited  of  copyholds  being  devifed 
without  any  previous  furrender,  under  which  circumftances 
equity  would  never  fupply  the  want  of  a  furrender,  unlcfs  in 
cafe  of  debts,  for  younger  children,  or  a  provifton  for  a  wife. 

So  in  the  cafe  of  {a)  Furfaker  and  Robin/on^  where  when  a    ^^j  pieced.  la 
man  made  a  defedive  conveyance  of  fome  copyhold  or  cuftom*    ^^^'  475* 
ary  land  to  his  baftard,  with  a  covenant  for  further  aiTurance, 
yet  this  being  a  voluntary  conveyance  (tho'  to  his  own  natural 
child)  this  court  would  not  compel  the  heir  of  the  covenantor 
to  make  further  afliirance. 

And  Mr.  TaBot  cited  and  much  relied  on  the  cafe  of  Sir 
James  Billmgham  ytrfus  Lowther^  i  Chan,  Ca,  243.  where  Sir 
H.  BeUingbam  on  his  marriage  with  Catherine  Lowther  cove-* 
nanted  to  fettle  certain  freehold  lands  to  the  ufe  of  himfclfand 
%paih$rine  his  intended  wife  for  their  lives,  remainder  to  the 
heirs  male  of  his  body  by  her,  remainder  to  the  heirs  male  of 
his  own  body,  remainder  to  his  brother  /lUen  Bellingham  in 
tail^  remainder  to  the  heirs  of  Sir  Henry^  and  covenanted  to 

fettle 
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Osgood  v.  fettle  certain  copyhold  lands  to  the  fame  ufes.  Sir  Hitiry 
Strode.  Belltngham  was  travelling  to  make  a  furrender  of  his  copyhold 
lands  purfuant  to  his  covenant,  but  fell  lick  by  the  way ;  how- 
ever he  made  a  letter  of  attorney  to  others  to  make  this  fur- 
render,  but  dying  before  it  was  done  the  copyhold  defcended  to 
his  daughter  as  heir  general.     And, 

The  brother  Allen  BeUlngham  who  was  the  remalndef*man 
in  the  articles,  brought  his  bill  to  have  this  covenant  executed 
by  the  heir  at  law,  for  the  conveying  of  the  copyhold  to  him  in 
tail  prout  the  articles ;  and  there  it  was  faid  that  the  covenant 
was  voluntary  as  to  the  brother  Men  BeUinghamy  he  being  no 
party  to  the  articles  nor  within  the  confideration  of  the  mar- 
riage or  marriage  portion,  and  that  the  articles  might  be  frau- 
dulent as  to  the  brother  tho'  good  as  to  the  wife  and  iflae  of 
the  marriage,  and  a  voluntary  conveyance  to  a  younger  bro- 
ther ought  not,  if  defective  at  law,  to  be  made  good  in  equity 
againft  an  heir  ;  for  which  reafon  the  then  Lord  Keeper  dif- 
mifled  that  bill,  and  would  not  compel  an  execution  of  fuch 
voluntary  articles  j  which  Mr.  Talbot  faid  came  very  near  the 
principal  cafe,  but  was  ftronger  by  reafon  of  the  accident  of 
death. 
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Alfo  it  was  infifted,  that  in  this  cafe  in  the  covenant  for 
fettling  this  cftate  the  heirs  of  the  covenantor  were  not  named, 
and  cohfcquently  not  bound,  and  it  was  a  conftant  rule,  that 
in  a  covenant  or  warranty  if  the  heir  was  not  named  he  was 
not  bound. 

Befides,  that  in  this  cafe  it  appeared  not  to  have  been 
Edward'^  intention  that  Ofgood  fhould  have  the  premifles  after 
his  death,  he  having  by  his  will  given  the  fame  to  his  heirs  at 
law. 

To  all  which  it  was  anfwered,  that  this  bill  did  not  feek  to 
defeat  a  purchafer  or  hurt  a  creditor ;  that  it  was  only  to  com- 
pel an  heir  who  was  pars  antecejforh  to  perform  the  articles  of 
his  anceftor,  an  heir  whom  any  voluntary  conveyance  would 
bind,  and  this  in  a  court  of  equity  too  where  articles  amount- 
ed to  a  conveyance. 

That  this  was  not  a  voluntary  limitation  as  to  the  plaintiff 
£^W,  Who  in  the  articles  was  named  the  grandfon  of  old 
Lawrence  Head^  and  coniequently  it  was  part  of  the  marriage 

agree- 
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agreement,  and  the  marriage  was  the  coniideration  and  occa-     Osgood  nf. 
lion  of  the  limitation  in  the  articles.     That,  Strgdi. 

Upon  the  circumftances  of  this  cafe  old  Lawrence  Head  die 
father  muft  be  intended  to  be  the  owner  of  the  eftate,  or  at 
leaft  that  it  was  in  truft  for  him. 

That  it  could  not  be  fuppofed  (tho'  by  the  inducement  of  a 
power  of  revocation  he  had  limited  the  premifles  to  his  fon 
£Ai;tfr^  in  fee)  but  that  this  was  in  truft  for'himfelf,  becaufe 
it  could  not  be  intended  that  he  would  ftrip  himfelf  of  all  that  f  a^l  1 
he  bad  j  which  notion  was  ftiU  farther  confirmed  by  his  con- 
tinuance in  the  poflS^ffion  of  the  premifTes  to  the  time  of  his 
death*  So  likewife  by  the  limitation  in  the  articles  of  50  A 
^  imifif/n  rent-charge  (o  old  Lawrenee  for  bis  life,  with  an 
eftate  for  life  only  to  Edward  Heady  remainder  in  tail  to  his 
ions  by  that  marriage,  remainder  to  the  plaintiff  Ofgoodj  with 
reminder  in  fee  to  the  right  heirs  of  old  Lawrence ;  for  it 
would  be  difficult  to  imagine  that  Edward  Head  the  fon  would 
ever  have  accepted  of  thofe  limitations  to  himfelf,  or  have 
agreed  to  the  limiutions  to  his  father,  if  he  had  been  then 
owner  of  the  eftate. 

Then  taking  old  Lawrence  H:ad  to  have  been  owner  of  the  . 
eftatis,  it  might  be  reafonably  believed  that  when  he  was  de- 
fired  by  his  fon  Edward  or  the  wife's  relations  to  come  into  this 
fettlement,  he  confented  to  it  on  terms,  and  might  fay/<  I  will 
^^  part  with  my  eftate  upon  your  marriage,  but  it  fhall  be  fo  fet- 
^*  tied,  that  if  you  my  fon  Edward  die  without  fons  it  (hall  then 
**  go  to  my  grandfon  John  OJgood  and  his  iffue  male ;  nay  I 
*•  will  have  the  eftate  fo  firmly  fecured  to  my  grandfon  John 
^^  Ofgo^dj  that  it  {hall  not  be  in  the  power  of  you  to  bar  chat 
<*  remainder,  but  that  you  fhall  be  ooly  tenant  for  life, 
«*  neither  fliall  your  iffue  male  by  any  other  wife  be  preferred 
^  to  my  faid  grandfon."  And  if  this  were  fo,  then  plainly 
that  part  of  the  articles  whereby  the  limitation  was  made  to 
the  plaintiff  Q^W  could  not  be  termed  voluntary,  fmce  with- 
out that  it  was  probable  old  Lawrence  Head  would  not  have 
entered  into  any  articles  at  all. 

.  Alfo  I  cited  Hard.  Rep,  395.  Jenkins  verfus  Kemtjb^  and 
I  Lev,  150,  237-  where  Sir  Nicholas  Kemi/h  on  the  marriage  of 
his  fon  Charles  Kemi/h  with  Blanch  ManjeU^  in  coofideration  of     [  252  J 

this 
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Osgood  v»  this  marriage  and  of  2000/.  marriage  portion^  fettled  the 
SvRODi.  premiiles  to  the  ufe  of  himielf  for  life,  remainder  to  bis  fon 
Charles  and  the  heirs  of  bis  body  by  that  marriage»  remainder 
to  the  heirs  of  his  body  by  any  other  wife»  with  a  power  to 
Sir  Nicholas  Kemijh  the  father  by  deed  to  charge  the  premiiles 
with  2000 /• 

Sir  Nifbfilas  borrows  2000  L  and  fecure^  it  by  mortgage  by 
way  of  leafe  and  releafe  of  the  premiifes  in  fee* 

Afterwards  Sir  Nicholas  dies,  and  his  fon  Charles  dies  without 
iflue  by  that  wife,  but  leaving  a  fon  by  an  after-taken  wife, 
and  on  a  fpecial  verdi6t  in  ejefbnent  it  was  refolved,  that  this 
mortgage  in  fee  was  not  a  good  execudon  of  the  power  for 
raifing  the  2000/.  in  regard  this,  if  good,  would  be  a  difiodg« 
ing  of  all  the  eftates* 

But  then  it  was  objeded,  that  the  iSTut  male,  who  would 
avoid  the  mortgage^  being  not  by  this  marriage,  pn  which  the 
fettlement  was  made,  but  by  a  fubfequent  marriage,  the  limi- 
tation to  him  was  voluntary,  and  as  againft  this  mortgagee 
fraudulent; 

But  the  very  words  of  that  great  man  Lord  Hale^  in  Hardres 
are,  ^'  That  the  confideration  of  the  marriage  and  the  mar- 
^^  riage  portion  will  run  through  all  the  eftates  raifed  by  the 
^  fettlement,  tho*  the  marriage  be  not  concerned  in  them,  fo 
^^  as  to  make  them  good  againft  purchafers,  and  to  avoid  a 
^<  voluntary  conveyance ;"  which  cafe  came  afterwards  int^ 
this  court,  and  is  in  I  Chan.  Cafes  103* 

And  that  it  appeared  by  a  note  in  the  margin  ip  t  Lfv.  152. 
that  the  Lord  Keeper  Bridgman  was  of  the  f?me  opinion,  that 
the  confideration  of  the  marriage  and  marriage  portion  ran 
through  and  extended  itfelf  to  aU  the  limiutions  in  the  fet- 
tlement. 

Now  if  this  cafe  was  fo,  as  this  authority  (which  was  a 
very  great  one)  proved  it  to  have  been,  it  was  ftronger  than 
the  principal  cafe  \  and  (hewed  that  the  confideration  of  mar- 
riage makes  all  the  limitations  good,  even  againft  a  purchafer 
or  mortgagee;  whereas  they  (the  pUintiffs)  were  contending 
only  againft  an  heir,  whom  the  moft  voluntary  fettlement 
would  bind  3  and  what  would  make  a  vaduaU^  c#nfideratiofi^ 
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in  cafe  of  a  fettlement,  would  make  a  valuable  confideration     Osgood  ^ 
in  cafe  of  articles  for  the  making  a  fcttlement.  braoDt. 

That  It  was  not  neceflary  the  confideration  money  (bould 
be  paid  by  the  party  to  whom  the  conveyance  was  made,  but 
if  a  third  perfon  paid  it,  that  would  be  fufHcient  to  prevent  the 
conveyance  or  articles  from  being  voluntary,  and  confequcntly 
in  the  prefent  cafe,  the  portion  which  was  paid  to  Edward 
Head  was  a  confideration  for  all  the  limitations  in  the  mar- 
riage articles ;  alfo  in  thefe  articles  John  Ofgood  was  called  the 
grandfin  of  old  Lawrence  Head  who  made  the  fettlement,.and 
then  the  confideration  of  blood  was  a  fufficient  confideration 
againft  an  heir,  tho*  (perhaps)  not  againft  a  purchafer. 

Or  if  the  eftate  were  conftrucd  to  move  from  Edward  Headf 
the  plaintiff  Q/^W  was  nephew  to  him,  and  that  blood  was  as  to 
him  a  fufficient  confideration. 

It  was  fufficient  to  raife  an  ufe,  and  what  was  fo,  would  be 
a  fufficient  confideration  alfo  to  raife  a  truft  in  equity. 

For  fuppofe  a  man  had  before  the  ftatute  of  Hen.  8.  of       [  254  1 
ufes,   covenanted  to  (land  feifed  to  the  ufe  of  his  grandfon  or 
his  nephewy  this  certainly  would  have  raifed  a  ufe,  and  fuch 
as  a  court  of  equity  would  have  compelled  the  execution  of* 
And 

By  the  fame  reafon,  if  a  man  in  confideration  of  blood  were 
to  covenant  to  fettle  lands  upon  his  grandfon  or  nephew,  this 
would  raife  a  truft,  and  a  court  of  equity  would  look  to  the  ' 
execution  thereof,  which  was  the  principal  cafe  exprefTed  in 
the  very  articles ;  and  this  differed  from  the  cafe  of  Furfaher 
and  RoUnfon^  where  in  a  defedlive  conveyance  a  covenant  to 
make  further  affurance  to  a  baftard  was  held  not  good,  in  re- 
gard there  was  no  blood,  and  a  covenant  to  ftand  feifed  to  the 
ufe  of  a  baftard  would  be  void. 

As  to  the  objeftion  that  the  heirs  were  not  exprefsly  named 
in  tbefe  articles,  it  feemed  to  be  wholly  immaterial;  for  if  the 
confideration  were  good  to  raife  a  truft  (as  on  the  part  of  the 
plaintiff  it  was  contended  to  be)  then  the  anceftor  from  the 
time  of  the  execution  of  the  articles,  was  a  truftee  for  all  the 
trufts  therein ;  and  fuppofing  the  anceftor  to  be  a  truftee,  his 
heir  who  flxxkl  in  his  place  muft  be  a  truftee  alfo. 

Vol.  II.  O  And 
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And  It  would  be  a  plain  cafe^  if  a  man  for  money  by  hina 
received  fliould  covenant  to  convey  lands  to  y.  S.  but  fliould 
not  covenant  for  his  heirs,  yet  the  receipt  of  the  money  would 
make  him  a  truftee,  and  he  being  fo,  his  heir  after  his  death 
muft  be  a  truftee  alfo. 

That  with  refpe£t  to  the  will  of  Edward  Hiad^  by  which  he 
undertook  to  devife  the  premifles  from  the  plaintiff  OJgocd^ 
that  was  likewife  immaterial,  his  intentions  as  to  this  cafe 
muft  be  all  immaterial,  he  and  his  father  old  Lawrence  having 
bound  the  eftate  by  their  articles,  and  put  it  out  of  their  power 
to  devife  or  give  it  away  to  any  other  perfon. 

Lajily  it  was  infifted,  that  if  the  court  would  not  help  the 
plaintiff,  it  ought  not  to  help  the  heir,  nor  would  it  then  com- 
pel the  truftee  of  an  old  term  for  500  years  which  was  yet 
{lailding  out  to  transfer  that  term  to  the  heir  at  Jaw. 

Lord  Chancellor:  This  laft  argument  implies  that  the  truftee 
(hould  keep  the  eftate  himfelf,  whereas  it  is  plain  he  (hall  not, 
but  fliall  be  a  truftee  for  him  to  whom  the  reverfion  fliall  be 
adjudged  to  belong.  The  marriage  and  marriage  portion  fup« 
ports  only  the  limitation  to  the  hufband  and  wife  and^their 
iflue,  this  is  all  that  is  prefumed  to  have  been  ftipulated  for  by 
the  wife  or  her  friends. 

by  the  confiileratlon  of  that  marriage  ^r  of  the  marriage  portion. 

But  as  to  the  cafe  cited  in  Hardrefs  and  Levinz^  where 
there  was  a  limitation  to  the  heirs  of  the  body  of  the  huft>and 
by  any  other  wife,  that  tho'  not  made  for  a  valuable  confidera^ 
tion,  was  not  however  fraudulent,  for  there  was  a  fair  and 
honeft  occafion  for  the  making  of  fuch  fettlement,  {viz.)  the 
marriage ;  it  could  not  well  be  intended  to  have  been  made  to 
cheat  a  creditor,  unlefs  the  perfon  making  the  fame  were  then 
in  debt ;  the  very  remotenefs  of  the  limiution  to  a  brother,  or 
to  the  iflue  by  an  after-taken  wife,  was  an  evidence  that  fuch 
limitation  was  not  intended  to  cheat  creditors. 

A.  the  father  «  If 'old  Lawrence  the  father  had  the  whole  eftate,  I  do  not 

on  the'  m[t'^  fee  with  whom  he  could  contraS,  except  with  his  fon's  wife 

«'tfded  toVcttie  and  her  friends,  which  will  only  make  a  good  confideration  for 

land  on  B.  and  ^j^g  huft)and  and  wife  and  their  iflue. 

hit  wife  for  their 

to  thcii?  iffue,  remainder  to  the  nephew  in. fee  j  if  A.  had  the  fole  iotcreft}  ihc  llmlUtloii  to  the  nephew 
it  Tolufttary ;  fccus  if  the  father  and  fon  had  each  foqjc  inicreft. 

But 


A.  Cslfed  in  fee 
on  bis  marriage 
covenants  to  fet- 
tle the  premises 
on  himfelf  and 
wife,  and  on  the 
iffue  of  the 
marriage,  re- 
mainder, to  his 
nephe\^in  fee; 
the  remainder  in 
fee  is  voluntary, 
and  not  fupported 
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But  what  yery  much  helps  this  cafe  is,  the  appointment  of  O&good  v* 
the  cftate  by  old  Lawrence  bjr  the  indorfement  to  his  fon  £^-  STaooa. 
v/srdin  fee,  which  gave  the  fon  Edward  the  legal  eftate ;  and 
alfo  old  Lawrence's  having  paid  to  his  two  grandaughters  Alary 
and  Eleanor  650  /•  a*piece,  taking  their  receipt  for  this  mo- 
sey, whereby  old  Lawrence  obtained  an  intereft  in  equity  in 
this  eftate,  at  leaft  a  truft  for  the  raifing  1 300  /.  upon  it,  and 
it  cannot  be  intended,  but  that  there  was  fome  truft  betwixt 
old  Lawrence  and  his  fon  Edward^  for  that  the  former  would 
not  part  with  all  he  had  in  his  life-time  to  his  fon  Edward^ 
which  is  rendered  ftill  clearer  by  his  continoing  in  pofTeflion 
after  his  appointment  to  his  fon,  and  by  the  fon*s  fubmitting 
to  accept  fuch  limitations  as  are  made  him  by  the  articles. 

Wherefore  each  of  them,  the  faid  old  Lawrence  Head  and 
Edward  Head  having  an  intereft  in  the  premifies,  fo  that  the 
one  without  the  other  could  not  make  a  fettlement  thereof; 
here  is  now  a  proper  perfon  for  old  Lawrence  the  father  to 
ftipulate  With  his  fon  Edtvard^  and  it  may  be  well  intended, 
that  old  Lawrence  Head  did  ftipulate  with  his  fon  Edward  that 
be  the  laid  Lawrence  would  come  into  thofe  articles  and  join 
thefein,  on  terms  that  the  eftate  (hould,  in  cafe  of  Edward* % 
dying  without  iflue  male  by  that  marriage,  and  young  Z^^w- 
rence  Head*s  dying  alfo  without  iflue  male,  then  go  to  the  plain- 
tkS  OJgoed',  and  this  probably  was  part  of  the  marriage  agree- 
ment and  of  the  terms  on  which  it  was  made,  tho'  the  leaving  out 
the  fons  of  Edwardhy  zny  other  marriage  might  be  a  miftake. 

But  Spec  this  might  be,  and  probably  was,  nay  appears  to 
iiave  been  the  terms  of  this  marriage  agreement,  and  the  in- 
ducement to  old  Lawrence  to  join  therein,  equity  ought  to 
decree  a  performance  of  it,  but  I  will  give  no  cofts  (1 ). 

And  becaufe  the  limitation  by  the  articles  is  to  Edward  for 
life,  remainder  to  his  firft  Vc.  fon  in  tail  male,  tho'  the  limi* 
tation  to  the  plaintiff  Ofgood  be  to  him  and  his  heirs  mfale^ 
which  may  feem  to  have  been  deflgncdiy  diftinguifiied  by  the 
parties  from  the  former  limitation,  yet  it  being  in  cafe  of  arti- 
cles, where  a  latitude  is  given  to  a  court  of  equity  to  expound 
the  (ame,  I  will  conftrue  it  to  be  intended  to  the  plaintiff  Of* 

'  — ~— "i        ■ 
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The  monies  were  ratfeiis  and  J.  S^  jby  will  tttefted  onlf  bjr 
two  witnefles  devifed  the  premiiles  to  J.  M 

Oly. .  The  truft  being  that  the  truftees  fliould  convey  the 
premifles  to  fuch  perfons  as  J.  S.  his  heirs  or  affigns  (houM 
dire£l,  this  will,  tho'  not  good  by  way  of  devife,  {hall  how* 
ever  be  eflFe6lua]  as  an  appointment,  like  a  copyhold  furrender'* 
ed  to  the  ufe  of  a  will  which  may  be  devifed  by  a  will  atteftcd 
by  two  witnefles  or  one  witnefs  only  (i). 

But  Lord  Chancellor  interrupted  the  counfel,  and  fdid  this 
was  a  very  plain  cafe ;  that  as  to.  the  cafe  *  which  had  been  put 
of  a  copyhold  furrendered  to  the  ufe  of  a  will,  and  afterwards 
devifed  by  a  will  attelled  by  one  or  two  witnefles,  thi^  had 
been  adjudged  to  be  good,  and  his  opinion  was  mver  tojhake 
any  fitilid  nfilutiont  touching  property  or  the  title  ofland^  it  being 
for  the  common  good,  that  thefe  fliould  be  certain  and  known^ 
however  ill  grounded  the  firft  refolution  might  be  ;  but  if  that 
had  not  been  fettled,  it  might  be  more  reafonable  to  fay,  when 
I  have  furrendered  my  copyhold  to  the  ufe  of  my  will,  a  will 
of  this  copyhold  fliall  be  fo  executed,  and  in  fuch  a  manner^ 
as  by  the  ad  of  parliament  a  will  of  lands  [a)  ought  to  be  exe^ 
cuted,  but  this  cafe  having  been  ruled  otherwife,  he  would 
not  fliake  it,  however  he  was  not  for  carrying  it  one  jot 
fur^er. 

That  in  the  other  cafe  the  copyhold  pafled  by  furrcnder, 
and  not  by  the  will,  which  was  only  a  declaration  of  the  ufe 
of  the  furrender ;  whereas  in  the  principal  cafe  it  was  no  more 
than  *a  common  truft  of  lands  in  fee-fimple,  [viz,)  in  truft 
for  J,  S.  his  heirs  and  affigns,  or  fuch  perfon  or  perfons  as  he 
or  they  (hould  appoint ;  now  thefe  laft  words  were  no  more  - 
than  what  was  implied  before,  Cff  exprejfio  eorum  qua  tdtjie 
infuni  nihil  operatur  i  where  a  truft  is  limited  to  >/,  and  his 
heirs,  A.  may  appoint  the  truft  to  J.  S,  and  J.  S.  is  then  the 
affigner  of  J.    Now, 


Wa  GST  Art 

Wac^taff, 


Copyhold  for- 
rendcred  to  the 
ufe  of  a  will, 
ihall  pafs  by  a 
will  attefted  by 
ooe  or  two  wix« 
ncflfes  only. 


(n)  Sec  vol.  1. 
the  cafrof  Lon|v 
ford  verf us  Eyre, 
740.  towards  the 
end  of  the  cafe. 


(1)  fufkellv.  Page,  Barnard.  9.  and 
S  Atk*.  37.  Attormey  Qemeral  v.  Mr 
Jrews,  1  Vcz.  225.  Harg.  Co.  Litt. 
1 1 1.  b.  notes  (1 )  and  (.5X4  and  b  Cory 
V.  Apiew  on  9th  of  May  1786,  before 
Sir  LUyd  Ketyom,  Mafter-  of  tbei  Rolls, 
fitting  for  the  iiord  CtoceUor,.  his  Ho- 
V.1  I^sermined  that  a  mere  draught  of 


a  will,  the  figningandpuhlication  where- 
of were  presented  by  the  fuddcn  death  of 
the  teftator,  yet  being  proved  in  the  ' 
..eirdefi^llical  court,  as  a  tcftamcntaty 
paper,  was  Aifficient  to  pafs  copyholds, 
which  the  teftator  had  before  iurrcn* 
derw^  to.  the  life  pf  his  mW. 

O  3  There 
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Wagstaff 

Wagstaff. 


(tf)ViJe2Vern. 

597* 

De^ifc  of  landi 
to  z  charity  at- 
trfled  by  tvo 
witncfTes  only, 
void. 

C*26o] 


There  could  be  no  qucftion  but  that  a  tnift  of  an  inherit- 
ance could  not  be  devifed  otherwife  than  by  a  will  attefted  by 
three  witnefles  in  the  fame  manner  as  a  legal  eftate  i  for  if 
Ihe  law  were  otherwife  it  would  introduce  the  fame  incon- 
veniencies  as  to  frauds  and  perjuries,  as  were  occafioned  be- 
fore the  ftatute  by  a  devife  of  a  legal  eftate  in  fee-fimple. 

*  That  in  the  cafe  of '{a)  Dr.  John/on^  vihere  a  man  feifed  of 
lands  in  fee  devifed  them  to  a  charity  by  a  will  attefted  only 
by  two  witnefles,  Lord  Cozvper  had  decreed  the  fame  to  be 
void,  notwithftanding  it  was  there  objefled^  that  the  will 
might  operate  as  an  appointment  according  to  the  ftatute  of 
43  Eliz*  of  Ojaritalle  Ufes. 

2dfyj  Befides,  the  principal  cafe  was  much  fironger  againft 
the  will,  as  the  fame  did  not  refer  to  the  deed  of  cruft,  but 
y,  S.  had  undertaken  to  devife  the  land  as  owner  thereof 
without  any  relation  had  to  the  pretended  power  ;  which  made 
it  like  the  cafe  put  i  Injt.  iii,  112.  where,  after  the  ftatute 
€>{  Hen.  8.  enabling  people  to  difpofe  by  will  of  two  thirds  of 
their  lands  held  by  knights-fervice,  a  man  fo  feifed  made  ^ 
feoffment  in  fee  to  the  ufe  of  fuch  perfons  and  for  fuch  eftates 
as  he  fhould  by  will  appoint ;  here  the  fee  by  operation  of 
law  was  held  to  continue  in  the  feoffor,  on  whofe  limiting 
the  eftates  by  his  will  by  force  and  in  purfuance  of  his  power, 
tlie  ufes  and  eftates  growing  out  of  the  feoiFment  would  be 
good  for  the  whole,  and  the  will  would  be  but  diredory  -,  but 
in  cafe  the  feoffor  had  devifed  the  land  as  owner  thereof,  with- 
out any  reference  to  the  feoffment  or  power  thereby  given, 
there  the  land  pafling  by  the  will,  fuch  will  would  be  good 
only  as  to  two  thirds. 

Wherefore  it  was  'adjudged  in  the  principal  cafe  that  the 
tvill  was  void,  and  that  the  truftees  ihould  convey  the  pre- 
miflcs  to  the  heir  at  law  of  the  teftator.     Se€  the  nixt  caft^ 

MEMORANDUM^  In  Hill,  vacation  1727.  in  acaufe 
at  the  Rolls,  his  Honour  admitted  it  to  be  fettled  that  where 
a  copyhold  in  fee  is  furrendered  to  the  ufe  of  one's  will,  fuch 
will  though  executed  in  the  prefence  of  one  or  two  witnefles 


Tho*  where  a 

C'ipyhold  is  Tur* 

rendered  to  :hc 

ufe  of  a  will 

there  need  not 

be  three  ^vit- 

ncifcs  to  fu^h  will,  becaufe  the  copyhold  palTei  by  furrender  and  not  by  tlie  nrlU;  yetm  tr«ftor 

^<)  lity  KiX  t^jcmptiun  of  ^  copyhold  cannot  paifs  by  a  wiU  noiefs  attefted  by  three  witnefles* 


01^7 
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011I7  is  good,  becaufe  it  pafTes  by  the  furrender  and  not  by   Wag  staff 
the  will»  which  is  only  a  declaration  of  the  ufe  of  the  fur-  '^^ 

render  ;  but  that  if  a  copyholder  be  feifed  only  of  the  truft  or 
equity  of  redemption  of  the  copyhold,  and  devifes  fuch  truft.  or 
equity  of  redemption,  there  muft  be  three  witnefles  to  the 
will ;  for  here  can  be  no  precedent  furrender  to  the  ufe  of 
the  will  to  pafs  this  truft,  and  the  truft  and  equity  of  redemp- 
tion of  all  lands  of  inheritance  are  within  the  ftatute  of  frauds 
and  peijuries,  otherwife  great  inconvenience  would  arife  there- 
from ;  and  it  is  no  prejudice  to  the  lord  of  the  manor  to  com* 
prife  the  truft  of  a  copyhold  within  that  ftatute,  becaufe  the 
perfon  who  has  the  legal  eftate  of  «the  copyhold  is  tenant  to  the 
lord,  and  liable  to  anfwer  all  the  fervices  f. 


t  Bat  in  the  cafe  oiTuffnell  verfas  Page^  Pa/cb,  1740.  t\e  Lord  Hardifticke  wat 
of  opinion,  that  the  trui^  of  a  copyhold  would  pafs  by  a  will  not  atteilcd  accord- 
ing to  die  datDte  of  frauds,  as  a  copyhold  furrendered  to  the  ufe  of  a  will  would 
do  ;  for  that  equity  ought  to  follow  the  law,  and  make  it  at  leaft  as  eafy  to  con- 
vey a  truft  as  a  legal  intcrcft.  And  decreed  accordingly.  Barnard,  Chan.  Rep, 
12.  and  2  Atk.  37. 


Sir  John  Fryer  "verfus  Bernard.  Cafe  65, 

_  _^_  .       ^        ^        /,      .  .«••*•  Lord  Ma  c- 

UPON  a  motion  fora  fequeftrationagamft  the  defendant's  clesfield- 

real  and  perfonal  eftate  in  Ireland'^  it  was  alledged  that  %  £q.  Ca.  Ab. 

th«  plaintiff  had  here  in  £;7^i!c7ffi  proceeded  to  a  fequeftration,  The  court  of 

and  that  it  would  be  vain  to  take  out  a  fequeftration  here,  tho  chancery  in  En« 

defendant  having  no  eftate  any  where  but  in  Ireland  \  that  a  fe-  \  fe^queTaJon"^ 

queftration  had  been  granted  in  the  like  cafe,  as  in  that  of  (a)  Jlfndan/I'^  i^''' 

Lord  Arglafi  verfus  Mufchamp^  where  the  court  granted  a  land,  but  it  muft 

fequeftration  into  Ireland^  nay,  that  fach  procefs  bad  been  qucftratioa^ta- 

awarded  to  the  governor  of  North  Carolina^  *'^"  °"^  *^"<=  »"<» 

*  nulla  bona  rr- 

twoed.    {a)  I  Vern.  135. 

L$rd  Chancellor:  The  plaintifFought  at  leaft  firft  to  take  out  a  [  262  ] 
ftqueftration  here,  and  upon  nulla  bona  returned  I  will  grant  a 
fequeftration  which  (hall  afte£t  the  defendant's  eftate  in  /r^- 
land%  the  courts  of  juftice  here  have  a  fuperintendant  power 
over  thofe  in  Inland^  and  therefore  writs  of  error  lie 
in  B.  R.  in  England  to  reverfe  judgments  in  B.  R.  in 
Inland.  [Sid  quart  to  whom  the  fequeftration  againft  the 
defendant's  eftate  in  Ireland  is  to  be  directed,  and  if  it  fhould 

O  4«  n*t 
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Fryer  if,  not  be- by  an  order  from  Lord  Cbancilkr  reciting  the  procee^«i 
ings  here,  and  dircfiing  the  Chancellor  of  Inland  to  iflue  out  a 
fequeflracion  there  for  the  benefit  of  the  plaintifT^  and  towards 
fatisfat^ion  of  his  demands.] 

Application  But  as  to  the  fequeftration  mentioned  to  be  directed  to  the 

to  Ac  king  in      govcrnor  of  North- Carolina^  or  any  other  of  the  plantations, 
council  for  a  fc-     ^^^  couft  doubted  much  whether  fuch  fequeftration  fhould  not 

queftration  to  ^ 

the  foreign  be  directed  by  the  king  in  council,  where  alone  an  appeal  lies 

p  Anta  lont.  ^.^^^  ^^^  dccrecs  in  the  plantations,  for  which  reafon  it  feemed 
that  in  fuch  cafe  the  plaintiff  ought  to  make  his  application  to 
to  the  king  in  council,  and  not  to  this  court. 


.  Cafe  66.  Mr.  Juftice  Dormer's  Cafe. 

Lord  Mac- 
clesfield. QIR  TVilUam  Dormer  bart.  nephew  of  Mr.  juftice  Dormer^ 
*s^i?  p?.*i.^^'  '^  ^^^  found  a  lunatick  in  March  1693.  whereupon  their 
Notaretfonabie  i^^c  maieftics  king  ff^iUiam  and  queen  Mary  granted  the  cuftody 

mjiim  ihv- the         -  .  .     '^  ^  \.  ,       ,    ^  ,.,      .n^.        ^  ^^ 

next  of  kin  to  of  his  citate  to  his  uncle  the  now  Mr.  juftice  Z>flr»2/r,  who 
^r'de'fcend"  *^  ^^^  ^^^^  remainder-man  in  tail  of  the  principal  part  of  the 
(hall  not  be        family  eftate,  but  the  perfon  of  the  lunatick  was  granted  to 

guanliaq  in  fo*  , 

cage.  another. 

r  26^  1  Afterwards  thefc  grants  were  upon  the  dcmifes  of  the  crown 

frequently  renewed,  the  cuftody  of  the  eftate  being  always 
granted  to  Mr.  juftice  Dormer^  and  that  of  the  perfon  of  the 
lunatick  to  the  other. 

£ut  in  truth  it  appeared  that  the  other  perfon  was  only  no- 
minal and  in  truft  for  Mr.  juftice  Dormer^  who  all  along  had 
the  lunatick  in  his  own  cuftody,  and  lived  with  his  whole 
family  in  the  lunatick's  houfe  in  the  county  of  Bucksj  and  it 
was  in  proof  that  Sir  ^tf^^r/  Jenklnfon  who  was  the  nominal 
committee  for  the  perfon  of  the  lunatick  declared  he  knew 
nothing  of  the  matter,  or  how  the  lunatick  was  managed,  but 
that  the  lunatick  was  under  the  condud  and  in  the  cuftody  of 
Mr.  juftice  Dormer^ 

Whereupon  Mr.  Sheldon  who  was  the  lunatick's  deceafed 
fifter's  fon  petitioned,  that  the  cuftody  of  the  eftate  might  be 
taken  from  Mr.  juftice  Dormer^  and  that  likewife  the  cuftody 
of  the  perfon  might  be  rempved,  the  fame  being  now  in  effeS: 
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m  Mr*  juftice  Dormer^  tfao'  in  the  name  of  Sir  Rohtrt  Jgn*     Dormik's 

And  it  having  been  ordered  that  200  /•  per  annum  part  of 
the  income  of  the  lunatick's  eftate  in  Gloucejlerjbirij  which 
was  fubjeft  to  a  mortgage  of  850  /.  fhould  be  fet  apart  to  pay 
oflF  the  mortgage,  and  that  the  refidue  of  the  profits  ihould  be 
applied  towards  the  maintenance  of  the  lunatick  and  the  ma* 
nagement  of  his  eftate;  the  lunatick's  faid  nephew  complained 
in  his  petition,  that  this  maintenance  was  exceffive  and  to  the 
prejudice  of  the  next  of  kin,  to  whom  would  belong  what  the 
lunatick  ihould  leavp  at  his  death. 

Lord  Chancellor :  I  found  this  order  made  for  the  commit-  [  264  ] 
ment  of  the  cuftody  of  the  eftate  to  Mr.  juftice  Z^^rm/r,  and 
«)f  the  perfon  to  Sir  Robert  Jenkinfon  whom  I  take  to  be  a 
nominal  perfon  for  Mr.  juftice  Dormer ^  and  that  the  perfon  of 
the  lunatick  has  in  fa£t  been  all  along  with  Mr.  juftice  i>^- 
nrr ;  and  that  fuch  allowance  has  been  made  to  the  judge  for 
the  nuintenance  of  the  lunatick  and  management  of  his  eftate, 
is  beyond  difpute. 

Surely  the  maxim,  that  the  next  of  kin  to  whom  the  land 
cannot  defeend  is  to  be  guardian  in  focage,  is  not  grounded 
upon  reafon,  but  prevailed  in  barbarous  times  before  the 
nation  was  civilized ;  for  what  can  be  more  ufual  now,  than 
where  one  has  infant  children  to  make  one's  brother  their 
guardian  ?  and  it  feems  no  lefs  reafonable  that  where  a  man 
diesinteftate,thelawflioulddirporeof  the  guardianfliip  of  his 
children  in  the  fame  manner  as  the  inteftate  would  be  fuppofed 
to  do,  had  be  lived  to  make  a  will  ( i ). 

It  is  very  Shocking  to  think  that  any  brother  or  uncle 
would  commit  murder  upon  bis  own  brother  or  nephew  to  . 
^t  his  eftate;  but  in  the  prefent  cafe  here  has  been  the 
ftrongeft  proof  that  there  is  not  any  ground  for  that  cruel  and 
barbarous  prefumption  in  Mr.  juftice  Dormer j  who  for  thefe 
thirty-two  years  laft  paft  has  maintained  his  nephew  in  the 
moft  tender  and  careful  manner,  and  who,  if  he  could  have 


(i)  Vide  Morgan  v,. Dillon,  9  Mod.      341.     Vide  ctiam  Harg.  Co.  Litt«  83. 
135,  and  the  ftme  cafe  by  the  name  of     b.  note  (6) 
l>sll$n  v»  Lady  Up^tcajbell,  3  Bro.  P. C. 

been 


Dormer's 

Czk. 


[265] 


A  lonatick  ii 
never  to  be 
looked  upon  at 
irrecoverable. 
The  lunattck*8 
comftyft  to  be 
regarded*  and 
Boibif  admtof- 
firatorsyornext 
of  kin. 
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beenfuppofed  to  have  any  ill  defigns  upon  his  nephew  the 
lunaticky  might  have  executed  them  long  fince;  this  ex- 
perience of  the  judge's  tendernefs  towards  his  nephew  is  the 
ftrongeft  argument  of  his  being  the  proper  guardian  for  him  ; 
and  as  to  the  petitioner's  complaint  that  the  maintenance  is 
too  much,  he  feems  to  be  taking  more  care  of  bimfelf  than  of 
the  lunatick  in  this  cafe* 

I  think  the  improvements  made  of  the  lunatick's  real  eftate 
are  very  commendable  ;  the  lunatick  may  recover,  and  then  to 
fee  his  eftate  in  good  condition  and  plight  may  be  gready  to  his 
comfort ;  and  tho'  he  has  been  fo  long  in  this  unhappy  con- 
dition, yet  a  lunatick  in  the  eye  of  the  law  is  never  looked  upon 
to  be  defperate,  but  always  at  leaft  in  a  poifibility  of  recover- 
ing  :  it  is  his  benefit  and  comfort  I  am  to  take  care  of  where 
no  creditor  complains,  ind  not  to  heap  up  wealth  tot  the  be« 
nefit  of  his  admmiftrators,  or  next  of  kin. 

Therefore  I  will  not  leiTen  the  allowance  nor  alter  die  conf» 
mittee  of  the  perlon  ;  befides,  no-body  can  tell  who  will  bt 
the  lunatick's  next  of  kin  at  his  death,  for  he  may  live  to  bary 
all  the  next  of  kin  that  are  to  now  (^1  }• 


(i)  See  more  of  this  cafe^  pod.  3  voL  104. 


'»'!'■■  '    '^ 
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Dr.  Mtrtin  and  Lady  Arabella 
Howard  his  wife 

Nutkin  &  ar 


I 


Plaintiffs  i 


Defendants. 


Cafe  67. 
Lords  Com* 
miffioners 

GiLBBRV 

and  IIay- 

TH  E  bill  was  broo^t  againft  the  defendants  the  church*  ^^''''' 

wardens,  and  againft  the  parfon  and  overfeers  and  fe-  *3.^p|,  l[,^^* 

veraloftbeinhabiuntsofthe  town  of  Hammirfmith^  to  ftay  2!>^yif.'*"^* 

the;  ringing  of  the  five  o'clock  bell  of  the  town  of  Hammer^  near  the  cboitk 

finitbj  wUcb  ufuaUy  bad  ))ecn  rung  at  five  of  the  clock  in  the  ^dUk'^M? 

mormng  from  Micbailmas  to  Candlemas^  except  upon  holy-  ^^^%  .>»  ^e 

•        »  y       morning  diH. 

days,  and  the  twelve  days  at  Chrj/Imas.  turbed  her,  the 

plaintifl^ciune 
to  an  agieeeiseat  in  writing  with  the  churcli-wardens  and  inhabitants  at  a  ▼eftry»  that  the  plainciiF 
would  crcd  a  cupolo  and  clock  at  the  church,  and  in  confideratioh  thereof  the  five  o*clock  bell 
ihonld  not  be  rung  in  the  morning  )  this  a  good  agreemcnti  and  decreed  to  be  binding  in  equity. 

The  cafe  was,  the  plaintiffs  doctor  Martin  and  dame  ifra- 
iilla  Howard  his  wife  had  a  houfe  at  Hammtrfmith  very  near 
the  church,  and  lady  U&warJ  being  ef  a  fickly  and  weak  con- 
ftitution,  was  much  difturbed  and  difquieted  by  the  ringing  [  267  ] 
of  thb  bell  at  five  of  the  clock  in  the  morning,  and  was  about 
parting  with  her  houfe  and  removing  to  another  parifh,  when  it 
was  intimated  to  her  on  behalf  of  the  pari(b,  that  (he  might 
purchafe  her  quiet  at  a  reafonable  fum  to  be  laid  out  for  the 
benefit  of  the  parifh. 

Upon  which  it  was  propofed  on  behalf  of  the  plaintiffs,  that 
they  Ihould  build  a  cupolo  to  the  church,  and  eredt  a  clock 
and  new  bell,  provided  that  during  the  lives  of  the  plaintiffs 
and  of  the  furvivor  of  them,  the  five  o'clock  bell  ihould  not 
be  rung ;  and  accordingly,  on  a  Suftday  after  morning  fer- 
vice,  notice  was  given  at  the  church  that  the  veftry  would  meet 
upon  the  occafions  of  the  parifh.  In  confequence  of  which 
they  did  meet ;  when  this  propofal  was  made  and  agreed  to, 

a^id 
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Martin  <if.  and  an  entry  being  made  of  it  in  the  parilh  veftry-book,  the 
NuTKiN.  f^^^  ^^^  figned  by  the  parfon,  church- wardens,  overfeers, 
and  feveral  of  the  inhabitants  ;  after  which  the  plaintiffs  and 
the  defendants  the  parfon,  church- war  dens,  overfeers  and 
fome  other  of  the  inhabitants  executed  articles  reciting  the 
propofal  and  agreement  at  the  veftry,  and  the  plaintiffs  thereby 
covenanted  to  ertSt  a  new  cupolo,  clock  and  bell,  and  the  de- 
fendants on  their  parts  covenanted,  that  the  five  o'clock  bell 
ihould  not  be  rqng  during  the  lives  of  the  plaintiffs^  or  the  fur* 
vivorofthem;  after  this  the  plaintiffs  canfed  the  timber  to 
be  brought  into  the  church-yard  for  the  eredling  of  the  cu* 
polo,  which  was  publickly  feen,  and  the  plaintiffs  were  .at 
the  charge  of  erecting  the  cupolo,  clock  and  bell,  and  the 
five  o'clock  bell  was  filenced  for  about  two  years. 

But  the  defendant  Nuikin  an  ale-houfe  keeper  being  fince 
chofcn  church-warden,  a  new  order  of  veftry  was  obtained  for 
the  ringing  again  of  the  five  o'clock  bell,  which  occafioned  the 
I  268  ]  plaintiffs  to  bring  their  bill  to  injoin  the  ringing  of  this  bell; 
and  on  nriotion  Lord  Chancellor  Macclesfield  granted  an  in- 
jundion  to  ftay  the  ringing  until  the  hearing* 

And  now  the  caufe  came  on  before  the  Lords  Commtffion- 
crs  Gilbert  and  Raymond^  who  decreed  that  the  injunction 
fliould  continue  during  the  lives  of  the  plaintiffs  and  tbc  for* 
▼ivor  of  them ;  for  that  here  was  a  meritorious  coofidcration 
executed  on  the  plaintiffs  fide ;  that  the  church-wardens  were 
a  corporation,  and  might  fell  the  bells  or  filence  them,  and 
make  a  reafonable  agreement  beneficial  for  the  parifli^  ^d 
thereby  bind  the  parifliloncrs  and  their  fucceflbrs  as  alfo  tke 
fucceeding  church-wardens  j  that  the  ringing  the  five  oVrlock 
bell  did  not  feem  to  be  of  any  ufe  to  the  parifh,  tho'  of  very  iU 
confequence  to  the  plaintiff*  the  lady  Howard^  and  ample  re- 
compence  had  been  made  to  the  parifh  by  the  plaintiffs  both  in 
the  expence  of  the  cupolo,  clock  and  bell,  and  alfo  of  1500/. 
laid  out  in  improving  the  plaintiffs  own  houfe,  which  oththAk 
.  they  would  have  left ;  and  it  'moreover  appearing  thJTt  the 
majority  and  better  part  of  the  parifh  continued  willing  to 
abide  by  this  agreement  and  protefled  againft  the  new  order. 

The  court  thereupon  decreed  an  injunftion  againft  the  ring- 
ing, pf  this  five  o'clock  bell  accordingly. 

PE 
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verfus  Bromley, 


jf  Wat  indebted  to  JB«  who  out-lawM  A.  and  C.  having 
goods  of  ^.  in  bis  hands,  B.  brings  a  bill  againft  C.  to 
difeover  what  goods  of  A.  C.  had  in  his  hands;  C.  demurs  in 
regard  B.  does  not  fliew  any  title  to  thefe  goods ;  and  in  fup- 
port  of  the  demurrer  it  was  urged  that  by  the  bill  it  did  not 
appear  that  B.  the  plaintiflFhad  any  grant  of  thefe  goods,  or  of 
the  debt  from  the  crown,  until  which  grant  the  property  re- 
mained in  the  crown  in  confequence  of  the  outlawry. 

haadi,  C.  may  demury  for  that  B.  jnakes  no  title  to  the  goods  as  having  no  grant 
aUb  for  that  tbe  Attorney  General  ought  to  be  a  party. 

On  the  contrary  I  infifted  that  it  was  proper  to  know  what 
diefe  goods  were  and  the  value  of  them,  before  the  party 
took  out  fuch  grant,  the  expence  of  it  being  confiderable ;  and 
that  in  tbe  mean  time  the  crown  was  but  as  a  truftee  for  tbe 
plaintiff  who  was  at  the  expence  of  the  outlawry. 

But  by  Lord  Coipmiffioner  Gilbert^  the  crown  is  not  a 
truftec  for  the  plaintiff,  but  it  is  merely  out  of  grace  that  the 
king  makes  fuch  grant  of  the  goods  of  perfons  outlawed  to 
tbe  plaintiffs  who  have  no  manner  of  right  in  thefe  goods, 
until  the  grant  obuined  from  the  crown,  fo  that  the  plaintiff 
conies  too  foon,  it  being  before  he  has  any  title. 

Wherefore  allow  the  demurrer;  alfo  the  {a)  Attorney 
General  ought  to  be  a  party  to  fuch  bill. 


Cafe  68. 

Lord  Com* 

miffiooer 

GiLBsar. 

A.  isindehtod 
to  B.    B«  out* 
laws  A.  and  C 
having  goods  of 
A.*s  in  hit 
hands,  B.  brings 
a  bill  againft 
C  to  difcover 
what  good  <  of  A. 
C  has  in  hit 
from  chccrow«| 


[  a?®  3 


(rf)  Vide  Tol.  t. 
445.  Bajch  T€f- 
fus  WaitaL 


James 
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Cafe  69.  '  James  merfus  Greaves. 

jniflioncr  T  N  this  caufc  it  was  faid  by  Lord  Commiffioner  JekjU  that 

JsKYLL.  X  there  was  a  difFerence  betwixt  a  died  and  a  v)itt  gained 

Dimfitybe-  from  a  weak  man  and  upon  mir-reprefentation  or  fraud;  for 

TwUi  gaS^*""*  if  a  wiU  be  gained  from  a  weak  man,  and  by  falfc  reprefentt- 

from  t  weak  ^on,  this  is  {o)  not  a  fufficient  reafon  to  fet  it  afide  in  equity, 

TmUk^prcfi^t^  as  was  determined  in  the  cafe  of  the  late  duke  of  Niwcaftlit 

wmfet*Sd7the  will  betwixt  lord  Thanet  and  lord  Clares  and  in  die  cafe  of 

.firft,  butootthe  Bodvil  ztid  Robiris  i  but  where  z  deed  (which  is  not  revoca- 

(1)  VMe  1^.  ble  as  a  will)  is  gained  from  a  weak  man  upon  a  mifreprefen- 

287.  GeiTe  ▼•  tation  and  without  any  valuable  confideration,  the  fame  ought 

Tracy, contra.  ,      ,       rj    •  -i     /    ^ 

to  be  fet  afidc  m  equity  ( i ). 


(i)  Vide  BenMiii  v.  Fade,  z  Atk.  324. 


Cafe  70.  ♦  Fcltham  ^erfus  Feltham. 

Lords  Com- 

miifioners  C^^^  having  feveral  daughters  and  being  feifed  in  fee  of 

Jekyll  and  V^  lands,  by  will  charges  the  premifles  with  the  payment  of 

iLBER  .  his  daughters  portions,  1000/.  a-piece  to  each  daughter  at  her 

Cha.  ij.  age  of  twenty-two  years  or  marriage  which  (hould  firjft  hap- 

L6?*pK"iit*'*  P^"»  •"^  ^f  ^"y  ®^  ****  '^'^  daughters  ftoul*  die  before  her 

One  haffereni  portion  became  payable,  the  fhare  of  her  fo  dying  to  go  to  the 

aaughtert,  and      ^       .  m:  j  *  zoo 

being  feifed  in       furvivors. 

lee  chatges  his 

tandt  with  1000  K  a-plece  to  his  danghten  payable  at  23  or  marriage;  and  if  any  die,  then  to  the 

CurviTorty  but  no  t^me  KaitBd  when  tiM  additiaaai  portion  (hould  be  piftd  to  the  funriving  daughters. 

If  one  diet  unmarried  btfoce  twenty- two,  the  additional  portion  fliall  not  be  paid  to  the  fumTifij; 

daughters  until  the  dectaftddaoghtcr  Aould  haw  coaae  to  twenty-twg. 

[•271  J 

One  of  the  daughters  dies  before  twenty-two  or  niarriage» 
and  another  of  the  daughters  attains  tweaty-two  yean  of 

age. 

Infxfted  that  there  being  no  time  appointed  i^dien  the  portion 
accruing  by  furvivorihip  ihould  be  paid,  it  •ught  to  be  paid 
prefently. 

Lords  yehfUzxA  Gilbert:  This  portion  arifes  out  of  lands, 
and  it  would  be  an  hardihip  on  the  heir  (whom  equity  favours) 
to  make  it  payable  before  the  time  it  was  intended. 

Now 
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Noir  diere  can  be  no  reafon  to  make  the  acMitional  por- 
tion payable  before  the  original  one,  wherefore»  as  the  heir  is 
to  fuScr  by  die  raifing  of  thefe  portions,  it  may  reafonably  be 
prefumed  in  Surour  of  him,  that  the  teftator  might  compute 
within  what  time  they  might  be  paid,  fo  that  this  additional 
portion  fliall  not  be  paid  before  fuch  time  as  the  daughter 
to  whom  it  was  given  (hould  have  come  to  the  age  of  twenty- 
two  years  if  (be  bad  lived  ( i). 

And  (as  I  underftood)  the  court  alfo  declared  that  the  other 
daughters  (hould  not  have  their  (hares  of  the  portion  fo  accru- 
ing by  furvivorfhip,  until  they  refpe£lively  (hould  have  attain- 
ed dieir  age  of  twenty-two  or  be  married,  it  not  being  the 
intention  of  the .  teftator  to  truft  any  of  his  daughters  with 
their  portions  until  twenty-two  or  marriage  (a). 


Feltham  v. 
Feltham. 


C  aya  ] 


(l)  Vide  Laundjw.  ff'illiami,  poft. 
480. 

'(a)  But  this  fecond  point  could  not 
have  bccik  ditermimeJ  in  the  caufe^  as 


the  eldeft  daughter  appears  to  have  been 
the  only  plain tiff^»  and  the  fon  (who  was 
^ecutor  and  refiduary  legatee)  the  only 
defendant.  Reg*.  Lib.  A.  i";^ ij^.fol*  igZu 


Samuel  Cox  and  Hannah  1 

his  Wife^  and  Elizabeth  >Plainti£r6; 

BeUtha^  j 

William  Belitha  Executor  Iry,  c    ^    ^ 

of  his  Father  Edward  J  Defendant. 


Cafe  yii 

Lords  Com« 
•  mtiTioners 
Jekyll  and 
Gilbert. 


Tp  Dward  Belitha  who  was  a  freeman  of  London^  bad  two  *  ^<l-  ^»'  ^b. 
•^^  daughters,  viz.  Hannah  ^ni  EUxabethj  and  one  fon  the   270.  pi.'"!!!! 
defendant  mOiam.  '^^^^^  i?  "*y  \* 

a  queftion,  whe- 
ther the  child  of 

a  frecfliaii  of  Londoiiy  upon  receiving  a  fuitable  portion,  may  releafe  to  bit  father  his  orphanage  part ; 

yet  if  the  child  or  the  huiband  of  fuch  child  covenants  to  releafe  to  the  executors  after  the/reeman't 

deathy  this  it  good»  and  equity  will  execute  the  covenant. 

•  The  jilaintiff  &y  married  the  eldeft  daughter  the  plaintifF 
Hannaby  without  die  oonfent  of  her  father,  however  after  the 
marriage  the  father  Belitha  gave  a  portion  to  his  faid  daughter 
of  4000/*  1400/.  in  money,  and  the  reft  in  a  leafchold  and 
freehold  eftate,  which  was  fettled  by  the  confent  of  the  huf- 
band  for  the  feparate  ufe  of  the  wife,  and  afterwards  to  her 

children. 
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Cox  V.  children,  and  thereupon  the  plaintiff*  Cox  the  hulband  re« 
Belitha.  j^^JjJ  ^q  j^jg  father-in-law  Belitha^  "  all  his  right  and  intcreff 
[  273  J  ^*  which  he  had  or  might  have  to  any  part  of  his  perfonal 
"  eftate  by  virtue  of  the  cuftom  of  the  city  of  London  or  other- 
*^  wife,  except  fuch  part  as  his  father-in-law  fliould  give  to 
f<  him  or  his  wife  by  will  or  otherwife  j'*  and  by  the  faid  deed 
of  releafe  the  plaintifF  Cox  covenanted  at  any  time  after  the 
deceafe  of  bis  father-in-law  £//2/i&i7,  *^to  do  any  further  aft 
"  for  the  releaiing  of  any  right  which  he  might  have  by  the 
^^  cuftom  of  London^  to  the  executors  or  adminiftrators  of  the 
•«  faid  Edward  Belitha  the  father." 

Obj.  The  intereft  which  a  child  has  in  the  orphanage  part 
by  the  cuftom  of  London^  is  a  mere  contingency,  and  no  pre* 
fent  right;  confcquently  it  can  00  more  be  releafed,  than  an 
heir  may  releafe  before  his  father's  death  his  right  to  his 
father's  real  eftate. 

Neverthelefs  tht  court  feemed  inclined  to  think  that  the  re- 
leafe being  for  a  valuable  confideration,  purported  an  agree- 
ment to  quit  the  right  to  die  orphanage  part,  and  to  be  bind- 
^^S  (0  ^i^  equity;  but  tho'  this  might  not  be  fo  clear,  yet 
where  the  huft)and  for  a  valuable  confideration  had  covenant- 
ed thereafter  to  releafe  the  faid  future  right,  and  the  defend- 
ant having  brought  a  crofs  bill  to  compel  the  plaintiff*  in  the 
original  caufe  to  make  fuch  releafe  to  him,  as  executor  to  the 
freeman,  and  it  being  in  proof  that  the  executor  had  before 
the  bringing  the  faid  fuit  tendered  fuch  releafe,  and  that  the 
fon-in-law  had  refufed  to  execute  it,  the  court  decreed  a  fpe- 
cific  performance  of  the  covenant  by  executing  the  faid  releafe 
to  the  executor  of  the  freeman. 

2^/y,  The  court  held,  that  where  a  daughter  was  advanced 

in  part,  and  the  freeman  the  father  had  fettled  fome  leafehold 

f  274  ]       eftate  to  the  feparate   ufc  of  the  daughter  the  feme  covert, 

this  ought  to  be  brought  into  hotchpot,  it  being  in  the  ftrift- 

eft  fenfe  an  advancement  of  the  child  ^r^  tanto. 


(i)  Vide   Blunden  v.    Barker^   ante      9^7.      Metcal/t  v.  /i/«,    1   Atk.   6> 
t  vol.  634.     Lockjer  v.  Sa^a^e,  2  Stra.      Morris  v.  Burroughs,  i  Atk.  401* 


& 
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2^9  It  was  hcM  that  any  land  of  inheriunce  fettled  by  die       Cox  <v. 
fiiecman  upon  his  children  is  (^7)  not  to  be  called  an  advance-     Belitha. 

meat  either  in  part  or  in  the  whole  within  the  cuftom  of  Z^«-  hlhlrlul^W 

datf^  in  regard  lands  of  inheritance  are  not  within  the  cuftom  **«*  ^7  *  ^«- 

maa  oa  a^hilay 

which  afieds  only  the  perfonal  eftate  {b)  of  the  freeman ;   no  advance- 
Jkms  of  a  kafe  for  years  5  but  if  lands  •f  inheritance  be  given   "'«&  fi^"*"^ 
CO  m  child  by  the  freeman  in  bar  of  the  orphanage  part  and  ac-   J**"  J  Jv*'.  «^, 

t        ^     •     .         .■!  •      t  '     1.  ;/«?.•.#  lands  of  laherf- 

cepted  at  fucb,  it  will  be  bmding,  or  at  leaft  the  child  cannot  tance  aregi^n 

have  both.  ment,an7?nbir 

of  the  cuftom^  and  accepted  as  fochy  this  will  bind  in  equity* 

Atbh^  In  this  cafe  the  freeman  had  left  to  his  other  daughter  FatKerbaqopath* 

^.tT    ,     ,  ,  •  t        .  ..•     1        .  •  to  his  younger 

EttxAetb  2500  L  as  a  legacy  by  the  will,  but  it  appeared  to   daughter  3500U 
die  court  that  the  faid  £/rza^/^i&  was  but  a  weak  woman  and  ^\u"nA^ 
about  forty  years  old  and  not  like  to  marry,  and  it  was  pofi-  that  hisfatter 
tively  fworn  by  the  anfwer  of  the  defendant  the  fon,  that  the  bed  ncom- 
father  after  the  making  of  the  will  had  defired  the  defendant  ^^t^^'fcit 
his  fon  to  fecure  an  annyity  of  ^50  /.  pfr  annum  to  his  fitter  firt«r.have  an 
the  plaintiff  Elizabitb  in  fatisfadion  of  her  legacy  $  and  ac*   pardon,  the 
cordingly  BBxabetb  after  the  death  of  her  father  (in  a  publick   fo^^^ht'j^hlr 
manner  with  the  confent  of  her  relations  and  friends,  by  a  deed  orphanage  part 
to  which  the  plaintiff  Cox  and  his  wife  Hannah  and  the  truftee   the  fon  being 
in  the  father's  will  were  witneffes)  releafed  ♦  the  faid  legacy  of  '^^"5^;"'* 
3500/.  and  all  her  right  to  her  father's  perfonal  eftate  by  the   with  his  filter 
cuftom  of  L§nd§n^  to  the  defendant  her  brother;  and.in  con-   old,  togiTCyand 
fideration  thereof  the  defendant  the  brother  by  mortgage  fe-  J^'Jtyof  icql. 
cured  an  annuity  of  259  /.  per  annum  payable  quarterly  to  p«r  annum  on 
his  fjud  fifter  EBzaietb  free  from  all  uxes.  ofVer  po'ra'oH 

the  other  fifter*f 
huA#B4  la  witaeia  to  the  deed,  and  the  agreement  made  by  the  confent  of  thcralatioas.  Bill  brought 
by  the  other  fifter*!  hoiband  to  fet  afide  this  agreement,  difmiiTed  with  cofts* 

And  it  was  nowobje&d  by  the  plaintiffs  that  this  annuity     [  ^175  ] 
waa  not  of  equal  value  with  the  legacy  $  that  the  fifter  was 
hereby  difabled  from  marrying,  and  that  the  fame  could  be  no 
confideration  for  the  releafing  the  orphanage  part. 

Srdpir  Cur':  It  is  a  very  ill  thing  in  the  plaintiff  to  en- 
deavour by  a  bill  to  fet  afide  that  deed  which  he  himfelf  hefore 

(a)  Nttei  Lands  of  inheritance  given  by  a  father  to  a  yoenger  fon  it  an  ad* 
vancement  within  the  ftatate  of  di Aributions.  {b)  See  the  cafes  of  Babbimg^^ 

Um  v.  Greenwood,  and  Blundtn  v.  Barker,  vol.  l^ 

Vot.  II.  P  fupported 
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Cox  *u* 
Belitha, 


[276] 


fupported  by  being  a  witnefs  thereto;  befides,  according  to 
the  pofitive  oath  of  the  fon  by  the  anfwer  which  was  read 
(and  ought  to  be  regarded)  this  was  done  by  the  fon  and  ac- 
cepted of  by  the  daughter  in  piety  to  the  directions  of  the  fa- 
ther, and  out  of  regard  to  his  memory ;  it  was  done  by  the 
confent  and  privity  of  the  whole  family  and  of  the  truftee  in 
the  father's  will,  as  thought  better  for  the  fifler  being  a  weak 
woman  and  not  likely  to  marry,  and  was  plainly  for  the  benefit 
of  the  After,  it  being  a  certain  and  plentiful  provifion  to  her 
for  her  life  j  whereas  the  money  might  be  loft,  which  feems 
here  to  be  fought  after  by  Cox  the  brother,  who  probably 
brought  his  fifter-in-Iaw  into  this  caufe  in  hopes  of  making 
fome  advantage  of  hen  And  as  to  the  obje£lron  that  the  an- 
nuity is  not  equivalent  to  the  legacy ;  it  is  poflible  the  fifter 
might  intend  to  be  kind  to  her  brother,  betwixt  whom  there 
was  the  confideration  of  blood  alone  fufficient  to  raife  an  ufe 
even  of  a  real  eftate,  and  the  court  will  not  be  nice  in  weigh- 
ing the  confideration  betwixt  brother  and  fifter. 

Wherefore  let  the  bill  be  difmifled  and  Cox  only  pay  the 
cpfts,  and  let  him  be  decreed  in  the  crofs  caufe  to  releafe  his 
right  to  the  cuftomary  part  in  purfuance  of  the  covenant,  and 
to  pay  cofts  there  alfo. 


Jennings  verfus  Looks,  &  e  cont' : 

ON E  has  two  fons  Richard  and  TJmnasy  and  being  fcifed 
in  fee  of  the  manor  of  i?/jr>f<7frf  (which  manor  was  in 
mortgage)  makes  his  will  thereby  devifing  1000/.  to  his 
younger  fon  Thomas  (being  then  about  a  year  old)  to  be  paid 
to  him  when  he  (bould  have  arrived  at  his  age  of  twenty-one, 
out  of  the  manor  of  Blackacre^  with  a  power  to  the  executor 
by  felling  of  timber  growing  on  the  eftate  to  raife  fuch  monies 
as  his  perfonal  eftate  (hould  fall  fhort  of,  for  the  payment  of 
his  debts  and  legacies. 

land  and  not 

go  to  the  exrcntor.  So  if  I  dcvife  a  portion  to  a  child  out  of  land  payable  at  twenty- obc,  and  the 
child  dies  before  twenty-one,  the  portion  (hall  Hnk.  Alfo  the  portion  (hull  fink  as  well  for  the 
benefit  of  the  hxres  fa£lus  as'of  the  hxres  natus.  So  tho*  the  money  given  to  the  child  be  not  faid 
to  be  for  a  portion,  if  it  appears  to  be  fo  in  fa£t.  If  by  the  will  the  potion  be  given  out  of  a  real 
and  per^unal  clUte  payable  to  the  child  at  twenty-ope,  and  the  child  dies  before  twenty.one,  then  (o 
much  at  will  arife  out  uf  the  perlbnal  cll^te  ihall  go  to  the  executor  or  adflunillrator^  but  what  would 
iuife  oot  of  the  land  muft  fink. 

The 


Cife  72. 

Lords  Com- 
miHioners 
Jekyll  and 
Gilbert. 

If  I  fecure  a 
portion  to  a 
child  by  deed 
payablcAt  twen- 
ty-one out  of 
land,  and  the 
child  dies  be- 
fore twenty-one, 
the  portion  ihall 
fink  into  the 
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JtNKINOS<V« 

Looks* 


[277  ] 

(<i)iVent.  366. 
I  Vcrn.  204, 


The  younger  fon  Thonitis  dies  about  the  age  of  two  years, 
and  the  eldeft  fon  dies  abobt  the  age  of  fix,  upon  which  the 
eftate  comes  to  the  uncle,  and  the  mother  having  adminiftred 
to  the  younger  fon  claims  the  1000/.  legacy. 

Againft  which  it  was  objcaed,  that  this  looo/.  being 
charged  upon  lands,  and  bein^  alfo  for  a  child's  portion,  tho' 
not  by  exprefe  words  mentioned  to  be  for  a  portion,  yet  the 
faS  appearing  to  be  fo,  and  the  child  dying  before  fuch  por- 
tion became'^payable,  it  ouglitto  (Ink  in  the  land,  and  not  to 
go  to  *  the  adminiftratrix  of  the  child,  for  which  purpofe  the 
cafe  of  {a)  PouUt  verfus  Poulet  was  cited. 

On  the  other  iide  it  was  anfwered,  that  tho'  it  might  be  a  ^^'' 
true  rule  that  where  a  portion  is  fecured  by  a  dted  ouf  of  land 
for  a  child,  and  the  child  dies  before  the  day  of  payment,  fuch 
portion  fhall  fink  into  the  land  for  the  benefit  of  the  heir  ^  yet 
it  was  otherwife  in  cafe  of  a  ttf///,  and  that  in  the  principal  cafe 
by  the  wording  of  the  will,  this  i  coo  /.  was  debiium  in  pra^ 
finii  tiio*  fohendum  infuturo^  for  the  bequeft  is  immediate j  viz* 
I  do  give  my  fecond  (on  Thomas  looo/.  and  the  future  time  is 
(i)  annexed  only  to  the  payment  and  not  to  the  legacy.  Other- 
wife  where  I  give  a  legacy  to  J.  S.  at  twenty-one,  for  here 
the  time  being  annexed  to  the  legacy  itfelf,  if  y.  S.  dies  be- 
fore twenty-one,  it  cannot  go  to  his  executors. 

Lord  Commiflioner  Jekyll:  It  was   determined  about  the 
latter  end  of  lord  Sommers^s  time  in  the  cafe  of  (c)  lates  and    (<■>  iVern.416. 
Fettiplace^  that  where  one  by  will  gave  a  portion  to  a  child  out    '*^"'*"^^*^* 
of  a  real  eftate,  payable  at  a  future  time,  and  the  child  died  - 
before  that  time,  the  portion  (hpuld  fink;  nay  that  it  ihould 
fink   as  well  for  the  benefit  of  t   an  hares  faeius  as  pf  an 
h4ere%  natus^  for  the  former  is  fubftitufed  by  the  teflator  in  the 
place  of  the  latter;  and  the  true  reafon  is,  that  the  legacy  be- 
ing given  as  a  portion,  when  the  child  dies  before  the  portion 
ia  payable,  there  is  no  occafion  for  it,  and  equity   will  not 
countenance  the  loading  of  an  heir  for  the  benefit  of  an  ad- 
jniniftrator  (i). 

Then 


(*)VideSalk. 

415. 

Frcccd.  in  Chan. 

317. 


14CU 


\  So  an  bgerefaclus  is  intitJed  to  have  the  perfonal  elbite  applied  in  exoneration 
of  the  real  eftate  as  well  as  the  hjeres  natas.     Preccd.  in  Chan.  2, 


(1)  The  court  declared  "that  it  was 
••  not  the  intention  of  the  teftator,  that 


"  the  fum  ofiooo/.  dcvifed  to  Thmas 

"  Jennings,  flioyla  be  raifeJ,  in  cafe  the 

^  ^  .  .       .        ...  faid 


Dc  Term.  Pafchs^  ^7^5^ 

jE^iNfi  V.      #  Then  it  waiobjcacd  that  tho'  this  might  be  true  as  to  a 
Looks.  .         .  i         %    n  .  ^     • 

r*278  1     P^^^'^**  given  out  of  a  real  eftate»  yet  here  the  legacy  was  a 

charge  alfo  upon  the  perfonal  eftate,  and  therefore  (it  was 

iaid)  that  if  the  real  eftate  was  not  fufficient  for  the  payment 

of  the  faid  legacy,  yet  the  perfonal  eftate  ihould  be  liable ;  and 

that  this  was  the  plainer  from  the  executor's  being  impowered 

to  fell  timber  for  the  payment  of  fuch  of  the  legacies  as  the 

perfonal  eftate  was  not  fufficient  to  pay. 

Cur^:  This  muft  be  intended  fuch  of  the  legacies  as  the 
perfonal  eftate  W2s  liable  to  pay,  it  is  true  were  the  legacy 
chargeable  on  the  perfonal  as  well  as  real  eftate,  then  fo  much 
thereof  as  the  perfonal  eftate  would  extend  to  pay,  fliould  go 
to  the  executors  br  admintftrators  of  the  child,  but  this  is  a^ 
charge  only  upon  the  land  ( i ). 

^Jfyy  It  was  contended  that  the  guardian  of  the  fon  who 
was  in  pofleffion  ought  out  of  the  profits  to  have  kept  down  the 
intereft  of  the  mortgage,  like  the  cafe  where  a  man  mortgages 
land  and  devifes  to  J.  for  life,  remainder  to  B.  in  fee,  jf, 
muft  keep  down  the  intereft. 

Cur*:  That  is  not  like  the  prefent  cafe ;  for  in  the  cafe  cited, 
a  third  perfon  the  remainder-man  and  one  not  claiming  under . 
the  tenant  for  life,  would  fuflfer  by  non-payment  of  intereft; 
otherwife  here,  where  the  fon  'was  intided  to  the  whole  fee- 
fimple,  and  might  when  of  age  charge  or  alien  the  whole ;  and 
if  a  devifee  in  fee  of  a  mortgaged  eftate  be  of  age,  and  fufiera 
the  intereft  to  grow  greatly  in  arrear,  his  executor  (hall  not  be 
[  ay9  ]  bound  out  of  the  rents  to  keep  down  the  fame ;  but  this  being 
in  the  cafe  of  an  infant  and  a  guardian,  it  would  be  a  great 
inconvenience,  if  the  guardian  might  ruin  the  inheritance 
(which  it  is  his  duty  to  preferve)  by  letting  the  intereft  run 
on,  and  this  to  increafe  the  perfonal  eftate,  which  (poffibly) 
be  may  be  in  expeAation  of;,  wherefore  let  the  faid  guardian 
or  his  executor  (in  cafe  of  his  death)  anfwer  the  intereft  out 
of  the  profits. 

Nate ',  Lord  Commiffioner  Jifyll  Taid,  he  took  this  to  be 
a  new  cafe,  and  wondered  it  had  not  been  before  determined. 

<*  faid  n^nuu  (hoold  die  before  he  at-  <*  to  the  eilate  after  payment  of  the 

«<  taioed  his  age  of  21  years*  and  the  '*  teftator's  debts  and  legacies."  Reg. 

«<  faid7'i^i«Mu  Jemiinis  dying  before  he  Lib.  A.  1724.  fol.  324* 

«  attainted  that  age,  the  faid  legacy  of         ( 1 )  Vide  J>  uke  of  Cbandos  v.  TM^^ 

*'  1000/.  falls  into  the  inheritance  for  poft.6o9« 

«<  the  benefit  of  fuch  perfon  as  is  intitled  D  £ 
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Term,  S.  Trlnitatis,  1725. 

Barker  verfut  Giles.  Cafe  73. 

ONE  devifes  hi$  lands  to  be  fold  for  payment  of  debts  Jjlit  kJI?^ 
and  legacies^  and  the  furplui  of  the  money  arifing  from 

the  fale  to  be  laid  out  in  lands,  and  to  be  fettled  to  the  ufe  of  ***;  ^••"*  ^^** 

the  teftator's  two  nephews  Jeromt  and  Rohm  Barhr^  and  the  9  Mod.  157. 

furvivors  and  furvivor  of  them^  and  their  heirs  and  affigns  for  536.  oi.  4. 

ever,  equally  to  be  divided  between  them  fliare  and  (hare  ^A^l^'i'Bl.'S^d 

alike*  ^*  fonrivor  of 

them  «nd  their 
hein,  e^aally  to  be  divided  betwixt  them  Aare  and  fliare  alike  |  A.  and  B*  are  jointenanti  for  their 
liTetf  aad  have  feveiai  ioheritances. 

Jeronu  Barktr  one  of  the  devifees  and  nephews  of  the  tefta* 
tor  dies  in  the  teftator's  life-time,  and  then  the  teftator  dies 
leaving  Pimkpi  wife  of  John  Blake  his  heir  at  law. 

The  queftion  was,  what  fhould  becomeof  the  devifee  Jgrcme 

BMrhr  the  nephew's  moiety,  whether  it  ihould  defcend  as  a 

lapfed  devife  and  undifpolbd  of  to  the  teftator's  heir  at  law, 

I  or  go  to  the  furviving  nephew  and  devi&e  the  phintiff  Ii§krt 

Bwktr. 

This  caufe  was  argued  before  die  Lords  Commiffioners      [  281  1 
GHhtrt  and  Rajmnd^  who  not  agreeing,  adjourned  it  over  as 
a  cafe  of  difficulty,  and  fo  it  was  the  firft  caufe  that  came  on 
before  Lord  Chancellor  King. 

And  it  was  agreed  that  money  direded  by  will  or  articles 
to  be  laid  out  in  land  fliould  be  taken  as  land,  wherefore  it  was 
die  fame  thing  in  this  cafe  as  if  the  devife  had  been  of  land   ^^^  g^  the  cafe 

itfclf  (a).  of  Legate  vcffu. 

^   '  Sewelf  vol.  X. 

But  on  one  fide  it  was  argued  that  if  Jerome  Barker  the   ^^* 
nephew  and  devifee  had  furvived  the  teftator,  he  would  have 
been  tenant  in  common  in  fee  and  not  jointenant  with  the 
other  devifee  Robert  Barker. 

P  3  That 
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Barker,  v.         That  jointenancy  was  an  odious  title  in  equity,  there  being 
Giles.        ^q  rcafon  thatbecaufc  a  man  lived  longcft,  and  had  the  better 
conilitution,  therefore  he   fliould  be   intitlcd  to  the   whole 
eftate  (i). 

That  the  intention  of  this  will  was  to  provide  not  only  for 
the  teftator's  two  nephews  pcrfonally,  but  alfo  for  their  pofte- 
i4ty ;  that  the  words  [equally  to  be  divided]  were  tantamount 
with  faying,  "  I  dcvife  my  lands  to  my  two  nephews  in  equal 
**  parts ;"  or  the  fame  thing  as  to  fay  in  moietits^  viz.  one 
moiety  to  one  and  the  other  moiety  to  the  other,  which  is  an 
cxprcfs  tenancy  in  common  created  by  the  moft  proper  words 
,  for  that  purpofe ;  and  to  this  Lord  Commiffioner  Gilbert  had 
•  agreed.  See  alfo  Lit.  Tenures j  feSi,  298.  and  the  cafe  of 
Bli£et  and  Cranwelly  i  SalJt.  226.  and  3^^^.  373.  in  point. 

Then  taking  it  that  the  nephews  of  the  faid  teftator  would 

[  282  ]       have  been  tenants  in  common,  it  was  plain  that  upon  one  of 

thcfc  two  devifees   dying  in  the  teftator's  life-time,  his  (hare 

became' as  a  void  devife,  and  lapfed  to  the  teftator's  heir  at 

law  as  an  eftate  undifpofcd  of  by  the  will. 

On  the  other  fide  it  was  urged,  that  the  words  [equally  to 

be  divided]  and  [(hare  and  (hare  alike]  were  but  an  implied 

tenancy  in  common  in  a  will,  and  would  not  make  a  tenancy 

(s)  Seethectfc    in  common  in  a  deed  ;  and  that  it  was  for  fome  time   a  {a) 

Wig'g.  vori.      queftion  whether  they  would  make  a  tenancy  in  common  even 

^ir'n  ^°h        ^^  ^  ^^''*  ^^^  ^'"  ^^  it  was  but  an  implied  tenancy  in  com- 

V.  Bull.  mon,  the  word  f  furvivor]   creating  an  exprefs  jointenancy 

muft  prevail  and  take  place,  for  which  were  cited  2  Ho.  Jbr. 

90.  pL  5.  and  Styles  21 1.    in   pointy    and   that  it  would  be 

againft  the  rules  of  expofition  to  rejed  words  io  a  will,  efpe* 

cially  fo  fignificant  a  word  zsfiirvivor  was. 

But  to  this  it  was  replied,  that  fome  words  muft  be  rejeded 
either  way,  and  thero  would  be  a  nece/fity  to  reject  more  upon 
the  other  conftrudion  to  make  it  a  jointenancy;  for  then  the 
words  [equally  to  be  divided]  and  [{hare  and  (hare  alike]  muft 
all  go  for  nothing ;  and  BUJfet  and  CranwePs  cafe  was  much 
relied  upon  as  being  the  laft  refolution  in  which  the  former 
cafes  in  Styles  and  Rolfe  were  cited  and  confidered. 


(1)  Qn  Oxh  fubjcd,  vide  StapUs  v.  Maunct,  7  Bro.  P.  C.  49. 


Lord 
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Lord CAancittor :  It  is  a  certain  rule   in  the  expofition  of    Barker  tv 
wills  cfpecially,  that  every  word  ftiall  have  its  cfFca,  and  not        Giles, 
be  rejcaed  if  any  conftruaion  can  poffibly  be  put  upon  itf^ 
and  here  I  think  there  may;  the  firft  part  of  the  devife  being 
to  two  and  the  furvivor  of  them,  makes  them  plainly  jointe- 
nants  for  life,  and  therefore  they  (hall  be  fo  taken ;  and  then, 
as  to  the  next  words  [and  to  their  heifs  equally  to  be  divided      [  283  ] 
between  them  (hare  and  ftiare  alike]  thefe  are  plainly  words 
importing  a  tenancy  in  common,  and  (hall  operate  according- 
ly, fo  as  to  make  them  tenants  in  common  of  the  inheritance, 
by  which  conftruSion  of  the  will  every  word  takes  effeft; 
wherefore  the  two  nephews  would  have  been  jointenants  for 
life,  with  fcveral  inheritances  to  them  in  common :  but  one 
of  them  dying  in  .the  life  of  the  teftator,  by  that  means  the 
urviving  nephew  becomes  intitled  to  the  whole  for  life;  and 
the  inheritance  being  devifed  in  common,  the  one   moiety 
whereof  having  lapfed  by  the  death  of  one  of  the  devifces  in  the 
life  oftheteftator,  for  this  reafon  tho'  the  furviving  nephew 
fliall  have  the  whole  for  his  life,  a  moiety  of  the  inheritance 
expeftant  upon  the  furviving  nephew's  death  fliall  defcend  to  the 
teftator *s  heir  at  law,  and  the  other  moiety  of  the  fee  {hall  go  to 
the  furviving  nephew's  heir ;  and  his  lordfhip  faid  that  if  the 
bar  were  not  fatisfied  with  this  opinion,  he  would  take  time  to 
confider  of  it  until  the  next  morning  ;  but  it  feems  his  lordfhip 
delivered  his  thoughts  with  fo  much  dearnefs  that  both  fides 
acquiefced,  and  thereupon  the  caufe  was  decreed  as  above  ( i  )• 

This  decree  upon  an  appeal   to  the  houfe  of  lords  was 
aflfirmed  (2}. 

(l )  Vide  Lord  Bin  Jon  v.  Earl  of  Suf-      Stones  v.  Heurtley,  1  Vez.  165.     Ro/t  v.3 
y«ZI;  ante,   l  vol.  96.     Haws  w.  Haws,      Hill,  3  Burr*  i8Si. 
3  Atk.  524,  and   I   Vez.   14,  iS.  C.         (2)  3  Bro.  P.  C.  297, . 


Anbnymus.  Cafe  74. 

.    Lord  Chan- 

UP  O  N  every  bill  of  review  to  reverfe  a  decree  the  plain-    cclior  Ki  n  g. 
tiflPmuft  depofit  50/.  with  the  regiftcr,  in  order  ta  On  every  bill  cf 
anfwer  the  cofts  of  the  fuit  to  the  dcfetidant ;  like  wife  if  the*  "rt-lTurt  dcpoTt" 

'  *     50 1.  in  order 
aniWtrcoih,  but  no  need  of  leave  of  the  court  for  fuch  bill  of  review,  unlefs  it  be  foun4cd  upon  new 
nutcpri  aoii  then  the  leave  of  the  co.)rt  Is  aeceil'dry  as  well  as  the  deporiting  of  col. 

•  P4  .     biU 
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ANOMrMTJs.  bill  orreview  be  brought  to  reverfe  a  decree  upon  new  matter, 
as  upon  a  deed  difcovered  by  the  plaintiff  (ince  the  former 
[  284  J  decree,  in  fuch  cafe  the  plaintiff  in  the  bill  of  review  muft 
have  the  leave  of  the  court  for  filing  fuch  bill,  though  there  is 
no  need  of  leave  if  the  bill  of  review  be  brought  to  reverfe  a 
decree  upon  error  appearing  on  the  face  thereof  j  but  in  the 
prefcnt  cafe  the  plaintiff  having  depofited  the  ^oL  and  an- 
nexed an  affidavit  to  the  bill,  that  the  deed  on  iriiich  the  biU 
of  review  was  founded  did  iirft  come  to  the  plaintiff's  know- 
ledge  after  tlic  pronouncing  the  decree,  the  court  allowed  the 
bill  of  review  upon  the  plaintiff's  paying  the  cofls  of  the  de- 
fendant's motion  which  was  to  difmifs  the  bill,  for  that  it  was 
filed  without  the  leave  of  the  court  (i). 


(1)  Vide  Lord  Bacom^s  Ordinances^ 
Ord.  i.LordHarJwchh  order,  aAtk* 
139.     StoHdifoy.  Rudiiy,   2  Atk.  177, 


GcuUv.  Tancrtd^  z  Atk.  534.     NmtU 
V.  U  Neve,  3  Atk.  a6» 


Cafe  7^. 

Lord  Chan- 
cellor King. 

%  Eq.  Ca.  Ak. 
S99.  pi.  6. 
Governunof  a 
charity  tho*  not 
guilty  of  cor. 
nipt'iOfi  yet  if 
eitremely  neg- 
ligentj  to  pay 
coAa. 


l^^sl 


-    Eaft  ver/iis  Ryal. 

THIS  came  upon  exceptions  to  a  decree  made  bjr  com- 
miffioners  of  charitable  ufes,  where  the  governors  of 
the  free^fchool  of  St.  Olaves  in  Siuthwark  }o\TitA  in  making  a 
long  leafe  for  years  of  fix  houfes  belonging  to  the  fchool  at 
5  /•  perammm  rent^  whereas  the  houfes  were  worth  50/.  ptr 
annum. 

The  Lords  Commjpomrs  decreed  the  affignee  of  this  leafe  to 
furrender  it  back,  and  ordered  the  leffee  and  the  governors  to 
pay  70/.  cofts. 

And  now  Lord  Chancellor  King  afiirmed  the  decree  u  to 
the  furrendering  the  leafe;  but  mitigated  the  cofts  by  re- 
ducing them  to  50/-  faying  there  was  no  reafon  that  the 
charity  fliould  pay  the  cofts ;  on  the  other  hand  it  was  juft, 
that  the  owner  of  the  Icafe  who  was  to  have  the  benefit  of  die 
breach  of  truft,  fliould  pay  cofts ;  and  as  to  the  governors, 
though  they  were  to  gain  nothing  by  this  and  were  not 
'  guilty  of  any  corruption,  yet  they  had  been  extremely  negli^ 
gent  in  their  truft,  for  which  they  ought  to  be  puniflied  with 
fomc  cofts. 


Bidulph 
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Bidulph  vtrfus  Bidulph.  Cafe  76* 

LA»Y  jBifa^Aas  devifcc  of  lands  of  inheritance  under  !i?'p^^j^ 

Sir  ■  Bulu^by  brought  a  bill  in  equity  againft  the  »>ui7^«^ 

eir  to  perpetuate  the  evidence  of  tbe  will ;  the  defendant  the  tf^of^  will, 

eirufwered,  and  put  tbe  plaintiff  to  prove  the  will,  who  ^'^'^rcioit. 

xamined  witnefles  for  that  purpofe,  and  the  heir  on  his  part  piuiitiff*swiu 

rofs-examined  one  of  tbe  witnefles  to  difprove  the  will.  to  rekdc'ul^ 

rigb^  «cttlM 
hdr  ittU  bm  hb  collt  ^vtn  him  on  motion  i  otiierwile  if  he  examines  witseflet  of  Jut 


And  now  the  heir  the  defendant  moved  for  his  cofts,  in  re- 
;aid  the  plaintiff  the  devi&e  had  qiade  tbe  like  motion,  and  a 
bjr  being  given  to  ibew  caufe  why  the  plaintiff  ihould  not  pay 
xifts,  Mr.  Mad  urged  that  the  defendant  the  heir  ihoiild  not 
lave  cofts,  becaufe  he  had  put  the  devifee  to  fome  cofts  ex- 
xaordinary  by  crofs-examining  the  witnels,  and  then  there 
:ould  be  no  reafon  tbat  the  devifee  (bould  pay  thofe  cofts. 

L^d  Chwuilbr:  This  is  the  cafe  of  to  beir  difinherited,  and 
it  is  unreafonable  that  be  ihould  be  at  any  charge  for  the 
cftablUhing  of  tbat  wiD  which  is  to  bis  own  prejudice ;  on  the 
jtfaer  hand  it  is  for  tbe  advantage  and  benefit  of  tbe  devifee  to 
prove  and  perpetuate  the  teftimony  of  this  will ;  but  tho'  the 
iieir  be  at  liberty  to  aik  queftlons.  of  the  plaintiff's  witnefles,  £  186  ) 
it  may  be  reafonable  he  fliould  not  have  cofts,  where  be  exa« 
mines  witnefles  of  his  own. 

MmTondum^  That  in  the  cafe  of  Angett  and  Broum  where 
diere  was  a  motion  of  the  like  nature,  and  not  long  after  the 
cafe  above  reported,  it  was  objected  that  the  heir  would  not 
releafe  his  right  to  the  premifles ;  to  which  it  was  anfwered 
by  tbe  court  that  this  was  not  material,  for  that  ftill  the  de- 
vifee had  the  fruit  of  his  fuit  and  the  benefit  of  perpetuating  the 
teftimony  of  his  witnefles  \  and  that  therefore  the  heir  fliould 
have  his  cofts,  notwithftanding  his  having  crofs-examined  the 
plaintiff's  witnefles,  and  that  it  was  reafonable  tbe  beir  fliould 
have  fuch  power  of  crofe-examining,  otherwife  the  plaintifl^ 
voold  be  at  liberty  to  prove  what  he  pleafed  ( 1 }. 

(1)  Vide  WM  v.  Claverden,  z  Atk.  424.    Birfie;^  v.  Ejn,  3  Atk.  3S7. 

Stepbcnton 
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Cafe  J  J. 
Lord  Chan- 
cellor King. 

s  Eij-  Ci.  Ab, 

79.  pU3. 

]>efn!dant  hat 

krre  to  plead 

anfwerafid  de- 

mtR-  but  not  to 

demtir  alone. 

The  defendant 

demurs  and  anf*^ 

yrcrs  only  by 

denying  com- 

binatfonorfome 

fttch  trifling  matter  ;  demurrer  fct  afide. 


Stephenton  ver/us  Gardiner  &  al\ 

A  Bill  was  brought  Co  fet  afide  a  will  relating  to  a  perfonal 
eftate  only,  and  to  ftay  the  probate  thereof^  (etting 
forth  that  the  will  was  gained  by  fraud,  by  mifreprefenting 
^e  plaintiffs  who  were .  the  half  brothers  and  fittcn  of  the 
tettatrix,  and  alledging  that  the  will  was  falfly  read  to  her,  and 
fetting  forth  divers  inftances  of  fraud  on  the  part  of  the  de- 
fendants in  procuring  this  will. 


[287] 


(a)  See  the  cafe 
of  Plume  and 
Scale,  vol.  !• 

The  court  will 
deny  an  iniunc- 
tion  on  a  bill 
brought  to  fet 
•fide  a  will  of  a 
perfonal  cftatc  for 


The  defendants  (two  of  which  were  the  executors)  had  an  or* 
der  to  plead,  anfwer  and  demur,  but  not  to  demur  alone,  and 
as  to  that  part  of  the  bill  which  fought  to  fet  afide  the  will  and 
to  ftay  the  probate,  they  demurred  to  the  jurifdiflion,  for- 
afmuch  as  upon  the  face  of  the  bill  it  appeared  that  the  plain- 
tiffs were  improper  to  fue  here,  in  regard  the  fpiritual  coUrt 
had  the  proper  cognizance  of  wills  relating  to  perfonal  eftates, 
and  could  determine  fraud  concerning  them ;  and  for  anfwer 
faid  that  they  did  not  know  the  plaintiffs  were  the  half  brothers 
and  fifters  of  the  teftatrix,  and  denied  combination. 

After  which,  motions  were  made  before  the  Lords  Com* 
miffioners  and  Lord  Chancellor  King  for  an  injunSion,  for 
that  the  demurrer  confeffed  the  fraud,  and  fraud  was  cog- 
nizable in  equity  as  well  as  in  the  fpiritual  court. 

Cuf^  contra :  {a)  The  fpiritual  court  has  jurifdidion  of  fraud 
relating  to  a  will  of  perfonal  eftate,  and  can  examine  the 
parties  by  way  of  allegation  touching  this  fraud,  and  if  the 
will  was  falfly  read  to  the  teftatrix  then  it  is  not  her  will.  So 
deny  the  injunftion. 

fraud. 

But  afterwards  it  was  moved,  that  the  defendants  had  not 
complied  with  the  order,  for  they  ought  not  to  have  demurred 
alone,  and  this  in  effe&  was  demurring  alone ;  for  denying 
combination  w^, nothing;  and  faying  that  they  did  not  know 
the  plaintiffs  were  half  brother  and  fifter  was  immaterial,  and 
in  effedl  no  anfwer. 

Where- 
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Wherefore  for  this  reafon  the  demurrer  on  motion  was  dif-     Stiphin ^ 
charged,  as  not  complying  with  the  order  of  the  court,  it       ''^^^  ^v 
being  in  ctk&  a  demurrer  only  ( i ]. 

(I)  So,  La  V,  Pa/coe,  Bro.  Cha.  Rep,  78. 

♦  Shepherd  verjus  Beecher.  Cafe  78. 

Lord  Chan* 

THE  plaintiff*  placed  his  fon  an  apprentice  for  feven   cellor  King. 
years  with  the 'defendant  who  was  a  merchant  at   Sd.Ca.inChi, 
Bri/I§Ij  and  was  bound  in  a  bond  of  1000/.  penalty  for  his   2£q.  Ca.Ab. 

ing  hit  fon  ap- 

Cmdce  gives  a  bond  for  looo  !•  for  b!a  fon*t  fidelity^  the  Iba  ImbesUt  too  1.  vrhich  the  father  payt» 
t  defiret  the  mafter  not  to  truft  hit  (on  any  more  with  the  caih,  the  maftcr  does  truft  the  apprentice 
^■Inwith  thflcaih,  and  it  negligent  In  calling  him  to' account,  the  fon  imbezils  xoool.  morej  thft 
lather  it  liable^  but  not  to  anfwer  more  in  the  wh*le  than  loool*  including  the  BrA  200 1* 

The  fen  was  bound  an  apprentice  in  lyia.  and  in  1715  im-  [  *  288  ] 
^lesUed  203/.  of  the  mafter's  cafli,  of  which  the  matter  gave 
notice  to  the  plaintiiF  the  father  demanding  the  money,  and  the 
father  paid  this  203  /•  to  the  defendant  the  mafter,  but  at  the 
fame  time  fent  him  a  letter,  defiring,  that  fince  the  apprentice 
had  been  fo  ill  a  manager  of  the  cafh,  he  (the  mafter)  would 
not  for  the  future  truft  the  apprentice  with  any  cafli,  at  leaft 
that  he  would  do  it  very  fparingly. 

However,  the  mafterhaving  no  other  apprentice,  and  being 
a  great  dealer  in  the  receiving  and  returning  of  money,  ftill 
continued  to  intruft  the  plaintiiPs  fon  with  the  receiving  of  his 
cafb ;  and  about  a  year  after  called  upon  the  apprentice  for 
bis  accounts,  when  the  apprentice  in  ftating  the  account  ap- 
peared to  be  indebted  upon  theballance  300/.  but  faid  he  had 
bills  fufficient  to  anfwer  this,  tho'  he  did  not  produce  them, 
nor  did  the  mafter  make  up  the  account  with  the  apprentice, 
until  near  two  years  after  the  expiration  of  the  apprenticefhip, 
and  during  that  time  got  the  apprentice  to  fign  a  memorandum^ 
whereby  he  acknowledged  he  had  imbeziled  2750/.  of  the 
mafter's  cafli. 

V 

The  apprenticefhip  expired  the  P2th  oi  February  17 19.  and      [280  ] 
the  memorandum  figned  by  the  apprentice  confeffing  the  laft 
imbezilment  was  dated  24.  Feb.  17 19.  but  the  apprentice  f^ill 

continued 
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SHSPHII.D     continued  with  the  mafter,  and  the  mtfter  gave  no  notfce  of 

^-  this  imbezilment  until  about  the  middle  of  J^  lyii.  and 

BiBCusa.      ^^  defendant  the  mafter  putting  this  i coo/,  bond  in  fuit 

againft  the  father,  the  latter  brought  his  bill  in  equity  to  be 

relieved  againft  the  bond. 

Objeded  for  the  plaintiff*,  here  has  been  an  apparent  and 
grofs  negled  in  the  mafter,  who,  after  he  had  difcovered  the 
dilhonefty  of  the  apprentice,  and  after  the  father  had  (atisfied 
him  for  thi  iirft  imbezilment,  being  203  U  after  the  fiufaer  bad 
fent  a  letter  of  caution  to  the  mafter,  defiring  for  the  future 
that  he  would  not  tnift  the  apprentice  with  the  cafh*  and 
.  iirfien  the  mafter  had  in  the  year  1716.  difcovered  die  ap- 
prentice to  be  indebted  to  the  cafli  300/.  ftill  continued  to  in* 
truft  him  to  receive  the  caib,  and  had  been  lb  very  remift,  as 
not  to  make  up  his  account,  until  after  the  end  of  the  appren- 
ticefliip,  or  to  make  any  demand  againft  the  father  until  near 
two  years  after  that;  whereas  had  the  mafter  given  eailier 
notice,  the  fother  might  have  called  home  his  fon  and  prevent* 
ed  any  further  imbeulment ;  wherefore  the  latter  imbezilment 
being  occafioned  by  the  mafter's  negled,  he  ought  to  be  die 
fufierer  thereby ;  at  leaft,  if  the  fttber  was  to  pay  for  this 
latter  imbezilment,  ftill  the  bond  being  but  in  1000  il  pe- 
nalty, and  the  father  having  paid  203  U  before,  be  ought  not 
to  do  more  than  make  up  the  whole  1000  U 

Lord  Cbancilkr :  The  father  having  given  diis  bond  for  his 
r  2Q0  1  ^^^'*  fidelity,  tho'  there  was  an  imbezilment,  and  tho*  the 
father  fent  this  letter  to  the  mafter  defiring  him  not  to  truft  die 
fon  with  receiving  ca(h  any  longer,  yet  the  fadier  continued 
bound,  and  ought  not  to  have  (atisfied  himfelf  with  fending 
the  letter  and  taking  no  further  care  of  the  matter,  but  fhould 
have  endeavoured  to  have  made  fome  end  with  the  mafter, 
and  to  have  got  up  the  bond ;  wherefore  he  muft  continue 
liable  to  anfwer  fome  imbczilments,  unlefs  there  ihould  ap« 
pear  fraud  in  the  mafter. 

But  at  the  fame  ume,  the  fiither  having  given  his  bond  of 
I  coo/,  penalty,  feems  to  fhew  his  intention  and  agreement 
to  be,  that  the  utmoft  extent  of  what  he  was  to  anfwer,  was 
but  1 000  A  and  having  paid  203/.  before,  he  ought  only  to 
pay  fo  much  more  as  will  make  up  th^  whole  1000/.  fo  diat 
^gMjk  <ht  203/.  (hall  be  taken  as  part,  otherwife  it  might  be  bard ; 


BlECHER. 
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as  Aippofing  the  former  imbezilment  had  been  900/.  and  had    Shephbrh 
been  paid  by  the  father,  in  fuch  cafe  the  father,  inftead  of  an-     ^    ^* 
ffveringbat  1000 /•  muft  have  been  liable  for  1900/. 

To  which  it  wat  replied,  that  the  bond  being  forfeited  at 
law,  the  mafter  could  there  recover  the  whole  1000/.  and 
iiace  the  fame  would  be  recovjnred  at  law,  if  the  mafter  had 
really  had  lb  much  of  his  caih  imbezilled  by  the  fon,  it  was 
reafimaUe  diat  the  fon's  father  who  was  bound  in  this  bond 
ilMwld  pay  die  whole  loooA 

But  fer  L^rd  CbancilUr :  The  father  feems  to  have  intended 
not  to  make  himfelf  liable  beyond  the  locoil  and  confider- 
ing  the  circumftances  of  the  grofs  negled  of  the  mafter  in  this 
cafe,  and  diat  he  thereby  was  pardy  the  occafion  of  this  lofs, 
it  is  reafimaUe  that  the  203  iL  paid  by  the  father  for  the 
fon*s  imbe^ment  Ihould  be  taken  as  part  of  the  1000/. 
penalty. 

Let  the  pardes  go  before  the  mafter,  and  let  the  father  pay  [  291  ] 
to  the  mafter  what  he  proves  to  have  been  imbezilled  by  the 
ion  during  the  apprendcefliip,  not  exceeding  the  1000 /• 
penalty  of  the  bond,  but  the  203/.  already  paid  is  to  be  taken 
as  part  of  that  1000 /•  fo  that  now  the  father  at  moft  is  to  pay 
797  /•  and  this  being  on  a  rehearing  from  a  decree  by  his  (a) 
Honour  die  Mafter  of  the  RoUs,  fitdng  in  court  for  Lord  ^/.^^f  ^"'^ 
Chancdlor  AAucksfoUj  who  ordered  that  the  father  fliould 
pay  the  whde  1000 /•  if  fo  much  fliould  prove  to  be  imbezilled, 
without  any  abatement  for  the  203/*  before  paid  on  account 
of  die  former  imbezilment,  let  the  io/«  depofit  be  divided, 
the  {daindff  having  prevailed  but  in  part  upon  this  re* 
hearing* 


Coppin  ver/us  Coppin.  ^.^^^^ 

E^iStfum  CS^fjf  the  younger  brother  of  the  defendant  y^^ir   a  younger  bro« 
-^  Ciffin^  having  been  unfuccefsful  in  die  former  part  of  {.^^^l^^j^ontla^ 
his  life  and  contrafied  feveral  debts,  and  failed  in  the  world,   ed  to  buy  a  reai 
and  compounded  bis  debts,  at  10  x.  in  the  pound,  by  the   d/er  brother. 

maJteshitwill 
clnfipBg  his  eftatc  with  great  Icgacttty  but  the  will  tt  attefted  only  by  two  wientiTef ;  afterwarfls  the 
tdbtmr  diet  witboat  ifliic»  letTing  hit  elder  brother  executor  and  heir  t  tht  heir  may  retain  out  of 
the  aficca  che  whole  f«f«hafe*iiioneyi  tho*  Intitled  again  tt  the  land  as  h^r« 

afliftance 


1724. 
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CoppiK  v..    affiftance  of  his elfkr  brother  the  defendant  JobH  Coppiw^  at 

Coffin.       length  got  an  intereft  in  the  Eaft^Iniia  company,  who  im- 

ployed  him  as  one  of  their  fupercargoes  to  Perfia^  where  having 

gained  a  very  confiderable  perfonal  eftate,  he  wrote  to  his 

elder  brother  to  find  out  a  purchafe  for  him. 

Upon  which  the  defendant  his  elder  brother  propofed  to  fell 

him  an  eftate  of  his  own  at  Emberton  in  Buck$  for  4000  L  and 

the  faid  Francis  Coppin  to  enter  upon  the  premiiles  as  at 

[  292  ]     Michaelmas  1 718,  which  propofal  by  feveral  fubiequent  letters 

was  accepted  by  Francis  Coppin* 

Afterwards  Francis  Coppin  made  bis  will,  whereby  he  gave 
feveral  confiderabje  legacies,  and  then  came  the  following 
words,  viz.  ^^  whatfoever  (hall  remain  in  money,  lands  and 
**  goods,  I  give  the  fame  to  my  brother  John  Coppin^  who 
^*  thereout  is  to  pay  what  I  owe  to  my  creditors  at  Aleppo^ 
^^  who  have  been  fo  kind  as  to  compound  my  debts  with  me 
"  at  10  J,  in  the  pound,  and  they  to  be  paid  without  intereft," 
After  which  he  made  the  faid  defendant  Jobn  Coppin  his  exe- 
cutor and  refiduary  legatee,  but  the  will  had  but  two  witnefTes, 
and  was  made  beyond  fea  in  the  faid  Francis  Coppin*$  return 
from  PerJiaJ    '    '    ' 

The  purchafe  before  agreed  upon  was  in  the  life-time  of 
the  teftator  Francis  executed,  and  the  defendant  John  Coppin 
the  vendor  gave  a  receipt  for  the  4000/.  purchafe-money 
upon  the  back  of  the  purchafe-deed  ;  but  he  fwore  that  at  that 
time  nor  any  time  afterwards  he  received  no  part  of , the  pur- 
chafe-money other  than  fuch  fum  as  appeared  on  the  account 
fet  forth  by  him  ;  and  this  feemed  admitted  by  the  letter  of  the 
teftator  Francis  Coppin^  who  died  beyond  fea  in  his  return  from 
Perjia  without  wife  or  iffue,  and  leaving  the  defendant  Jobn 
Coppin  his  elder  brother  and  heir. 

And  now  three  bills  were  brought ;  one  by  the  legatees 
for  the  recovery  of  their  legacies,  (of  which  the  executor  the 
defendant  John  had  paid  about  a  moiety)  the  faid  legatees  fug- 
gcfting,  that  this  purchafe  was  made  by  the  defendant  Jobm 
Coppin  for  his  brother,  in  which,  the  defendant  (as  ^was  ob- 
jected) a&ed  both  as  vendor  and  vendee,  and  the  deeds  of 
[  293  ]  purchafe  having  continued  in  his  hands  to  the  time  of  the  (aid 
teftator's  death,  was  a  fraudulent  purchafe  as  againft  dit 
legatees. 

The 
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The  fecond  bill  was  brought  by  the  compounding  creditors,     Corpin  «»^^ 
vpon  a  fuggeftion  that  their  demands  being  originally  debts,  and.      ^.^^<^t^ 
what  tlw  teftator  thought  in  his  conTcience  he  was  ftill  obliged 
to  pajr,  they  continued  to  be  debts  in  a  confcientious  view,. 
tho*  in  law  releafed,  and  therefore  were  fuperior  in  dieir  na- 
ture to  legacies,  for  which  reafon  they  prayed  that  thef)^. might 
have  the  preference  in  payment,  infilling  further  Jt  was  not^ 
material  that,  thofe  debts  were  in  law  releafed,  iJF.  the  teftator 
thought  them  debts  in  confcic;;iqQ,.  and  would  not  take  the  ad- 
vantage of  the  releafe  made  tohiq;i  by.  his  faid  credi^ors^  which 

he  was  not  bound  to  do. 

'    •• .      •  ■  i      •• 

The  third  bill  was  preferred  by  yobn  Coppm  ]tbe  hejr  and 
cscectitor,  alledging  that  he  had  paid  the  legatees  more  than 
the  aflets  would  extend  to  pay,  merely  upon  a  mifreprefenta- 
tioo  of  the  value  of  the  teftator's  perfonal  eftate,  )vhich  had 
fufiered  unexpe^d  lofles,  and  therefore  inflfiing,  that  if  he, 
through  importunity  or  kindncfe  to  feveral .  of  the  legatees . 
that  were  his  relations,  had  made  payment  of  legacii^  beyond , 
the  aflets,  fuch  over- payments  ibould  be  refunded.  •    ,.     . 

As  to  the  iirft  point  (which  was  the  chief  and  df  the  great- 
eft  value)  it  was  urged,  that  admitting  the  words  in  the  .will .  Wills  made  be» 

Yond  fea  of  lands 

of  Francis  Coppin  to  have  been  fufiicient  to  charge   the  iand    In  England  toMSt 
with  the  legacies,  yet  there  being  but  two  witnefies  thereto, .  t^e  witocffL 
the  will  as  to  the  land  muftbe  void,  and  it  made  no  difference 
that  the  will  was  made  beyond  fea,  the  fame  being  .of  lands  in 
Englmndf  which  if  they  pafs  by  will,  muft  pafs  hy  fuch  a  will, 
and  fo  ^ircumftanced  and  attefted,  as  the  laws  oi  England  re-      [  294  ] 
quire,  efpecially  it  being  by  an  EngUJbman  born  in  England^. 
who  muft  be  prefumed  to  know  the  laws  of  his  own  country, 
or  if  he  did  not,   igmrantia  juris  non  ixcufat\  that  as  to  the 
purcbaie,  it  appeared  by  mutual   letters  betwixt  the  teftator 
Francis  dfpin  and  the  defendant  John  Coppin^  that  it  was  a 
compleat  one ;  that  the  iirft  propofal  came  from  the^  teftator  . 
Fronds  C$ppin  \  that  the  time  from  which  the  purchafer  was 
to  receiva  the  rents,  and  the  fum  to  be  paid  were  both  fet^ed^. 
and  the  purchafe  fully  agreed  to  and  accepted  by  the  teftator 
Francis  j  that  the  tenants  had  notice  of  their  having  a  new 
landlord,  that  the  defendant  JtfA«  Coppln  hcxng  applied  to  by 
others  to  fell  the  eftate  to  them,  had  refufed,  declaring  he  had 
fold  it  to  another,  and  tho'  the  defendant  Jchn  Coppin  did  con- 
tinue « 
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CoppiN  tr.     tinue  after  this  fale  to  receive  the  rents  as  formerly,  yet  that 

CoppsN.      appeared  by  one  of  Francis  C^ppin  the  teftator's  letters  to  have 

been  done  at  the  requeft  of  the  faid  Francis  iStkt  teftator,  who 

defired  the  defendant  to  continue  the  management  of  this 

eftate  as  before,  until  his  return  from  beyond  fea. 

On  the  other  hand,  as  to  the  receipt  indorfed  for  the  par- 
chafe-money  (and  upon  which  Lord  (^ancelbr  laid  fome  ftrefs) 
this  was  reprefented  to  be  a  hard  cafe,  where  die  defendant 
was  taking  advantage  of  the  will  not  being  executed  ac- 
cording  to  the  ftatute  by  three  witnefles,  that  as  the  deeds  of 
purchafe  were  all  along  in  his  power  and  cuftody,  and  pro* 
duced  by  the  defendant  himfelf,  it  was  hoped  the  court  would 
prefume  that  all  the  purchafe-moneyhad  been  paid  purfuant  to 
the  faid  defendant's  own  receipt,  and  the  rather  for  that  the  de- 
fendant had  examined  no  witnefles  to  prove  that  at  the  time 
[  295  3  ^  giviiig  ^^  receipt  no  money  was  paid ;  and  what  made 
this  ftill  the  harder  was,  that  the  defendant  the  elder  brother 
claimed  the  land  difcharged  of  the  legacies  as  heir  to  his 
brother,  and  tho*  he  had  the  land,  yet  he  alfo  claimed  to  be 
paid  for  it  by  the  teAator,  and  confequently  demanded  fo 
much  of  the  purchafe-money  as  was  yet  unpaid  (which  was 
pretended  to  be  much  the  greater  part)  as  a  debt  which  would 
prevent  there  being  ailets  for  thjs  payment  of  the  legacies,  and 
confequently  for  the  fulfilling  of  his  brother's  will. 

Receipt  in.  But  at  length  it  appearing  by  the  teftator  Francis  Coin's 

doried  figned  by  ^^^f^  letters,  as  well  as  by  the  pofitive  oath  of  the  defendant 
the  purchafe.   ^  Jobn  C§fpin^  that  the  purchafe-money  was  not  paid,  and  there 
»^*beMt      h«ingno  pretence  of  any  proof  of  payment  when  the  deeds 
really  paid,  11  of  were  executed  or  at  any  time  before,  and  the  defendant  oflfer- 
ing  to  fubmit  this  to  an  examination.  Lord  Cbanalbr  pafled 
over  this  point,  faying  that  fince  the  law  gave  the  defendant 
this  land  by  defcent  as  the  teftator's  heir  at  law,  the  court 
could  not  take  it  from  him,  nor  fubjed  the  land  to  any  other 
charges  than  thofe  which  the  teftator  by  his  will  had  effec- 
tually charged  it  with,  and  which  in  this  cafe  was  nothing,  the  * 
will  being  attefied  but  by  two  witnefles  ( t  )• 
^  That 


(i)  Bat  the  argument  on  the  part  of      this  cafe  in  Sel.  Ca.  in  Cha.  28.  was,. 
the  legaiices  accordii^  tp  the  report  of     that  although  the  will  could  not  chaige  • 
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ily  matter  which  made  the  difficulty  in  this  cafe  Coppin  v. 
;  happened  to  be  one  and  the  fame  perfon  both     Coppin. 

ator  of  the   tcftator  and  likewife  vendor  of  the  rights  concur 

imuft  be   confidcred  in   the  fame  light  as   if  in  the  fame  per. 

^  Ion,  to  be  con- 

everal  perfons,   ^  cum  duo  jura  in  una  perfoni  fidered  at  if ia 

tm  ift  ac  fi  ejfent  in  diverfts^  and  then  taking  it    '^^" ' 

1  been   feveral,  one  the  heir,  the  other  execu- 

Jefendant  John  Coppin  a   third  perfon,   neither 

itor,  but  vendor,  the  perfon  who  was  heir  would      [   ^9^  3 

itle  to  the  land  purchafed,  the  perfon  that   was 

:  out  of  the  teflator's  perfonal  aflets  have  paid 

F  the   purchafe- money  to  the  defendant   yohn 

idor,  who  would  have  as  plain  a  title  to  receive 

fe  circumftances  every  thing  had  been  fo  plain 

nitted  of  no  difpute,  and  in  juftice  and  reafon 

nake  no  difference,  (the  fa£ls  being  clear)  that 

10  Happens  to  be  the  vendor,  and  afterwards  the 

itor  of  the  vendee. 

fecond  point,  the  court   thought  that  the  com-    ^"^  ^v  ^**''* 

*=*  gives  lever  tl  la« 

litors  having  once  releafed  their  debts,  which   guics,*  inter 
become  extinct,  they  were  out  of  the   cafe  as    h^'g  aedhtrf 
muft  now  claim  as  voluntary  legatees,  and  could    w»^h;*'*^o'n  ^^ 

.         .  •>       ^  had  formerly 

title  than  to  legacies  in  fuch  manner  as  given    compounJeii 

their  debts  j  th'f 

but  a  legacy  anj 

not  to  be  piefcrrcU  to  other  legacies, 

eftator  might  eafily  and  by  exprefs^  words  have 
le  preference,  if  he  had  (o  intended  ;  but  it  would 
to  make  a  conftruclion  beyond  the  words  of  the 
ng  to  make  a  new  will  for  the  tcftator;  that  if 
:gacy  to  {ti)  a  charity,  it  is  not  to  be  pretVrred  to  (^^^  Ante  ^^. 
;,  unlefs  exprcfsly  fo  direded  by  the  will.  nVrrv*^;i.!r* 

Robiiu,  5c  v.i!. 
I.  411.      M'jftcrsv;;iljs  MjiiUrs. 


:  that   a  vendor   has  an  Rep.  420.)  and  if  fo,  this   caL*  came 

rhercon   fv.v  the  purchafe  wiiliin  the  common  rule  of  marihaliJTicr 

ling    unpaid     (on    which  alCeu  in  favour  of  a  legatee,  whole  Ic- 

pman  v.  Tannery  I  Vern.  gacy  is  not  charged  on  the  real  cllar«».— 

tn  V.  Mo.riy    3  Atk.  272.  Tiiis  argument  (which  docs  not  appear 

Wi/f,  2  Vcz.  622.    Fo^cl  to  have  been  confulered  by  rhe  L^rd 

Bro.  Cha.Rep.  421.  T^ir-  Chancellor,  in  the  prefcnt  cafe)  raifed 

My  cited  Bro.  C!ia.  Rep.  the   principal  queiUgn  in  Pollexftn  v. 

-ne  V.  Grcgfr^n,  Bro.  Cha.  Mzon* 

Q.  As 
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COPPIN    If. 
COPPIN. 

Evecutor  pays 
bryond  alleU, 
lie  c^nii  itmake 
the  legatees  re- 
fund (ij. 
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1725, 


As  to  the  laft  point,  viz.  the  defendant  John  Coppin*s  croft 
bill,  by  which  he  prayed  to  be  repaid  the  legacies  which 
through  mifreprefcntation  he  had  paid,  his  lordfhip  took  notice, 
that  there  did  not  appear  to  have  been  any  fraud  or  mifrepre- 
fcntation made  ufe  of  by  the  legatees  to  whom  thefe  payments 
had  been  made,  and  there  being  much  more  reafon  to  think 
that  the  defendant  y^Aw  Coppin  the  executor  was  cognizant  of 
and  informed  concerning  the  teftator's  |circumftances,  than 
the  legatees,  therefore  he  wouM  order  no  refunding,  and  it 
being  a  hard  cafe. 

No  cods  on  either  fid«. 


(1)    Orr  V.  Kaimes,  2  Vcz.  194. 


Turner  ver/us  Turner. 


AN  infant  who  by  the  cuftom  of  gavelkind  was  one  of 
three  co-heirs  of  a  real  eftate,  by  his  prochein  amy  brought 
his  bill  to  eftablifli  a  will  whereby  that  eftate  was  pretended 
to  be  devifed  to  him  only. 


Cafe  80. 

Lord  Chan- 
cellor King, 

Sf!.  Cj.  ia 
Cha.  49. 

1  Sera  708. 

2  Es.  Ca.  Ab. 
a-^S*  pL  iS. 

A\t   intant  by  prochcin  amy  brings  a  bill  and  never  ft'irt  in  it  aftrr  he  comet  of  igc,  and  the  bill  is 
difmilTcfl.     Ttie  iotant  and  prochcin  amy  are  both  liable  to  pay  cofts. 

The  court  directed  an  ifllie,  which  was  found  afterwards 
againft  die  plaintiff. 

The  prochein  amy  died  before  the  cods  taxed,  and  the  infant 
came  of  age,  but  never  afterwards  proceeded  one  ftep;  and 
tlic  caufc  being  now  fet  d6wn  purely  upon  the  cofts  referved, 
it  was  obje£led  by  Mr.  Talbot^  that  where  an  infant  fues  by 
prfichein  amy^  it  is  the  prochein  amy  only  who  is  to  pay  the  cofls, 
for  any  one  may  bring  a  bill  in  the  infant's  name,  and  if  it  be 
an  infolvent  amy^  the  defendant  may  apply  to  the  court  in  order 
to  have  a  folvent  prochein  amy  named,  which  if  the  defendant 
does  not  do,  it  is  his  own  fault,  and  it  would  be  an  hardfliip 
upon  the  infant  wjjo  is  not  luppofed  to  be  capable  of  judging 
of  the  right,  propriety,  or  juftice  of  a  fuit,  to  be  fubje<5t  to  the 
cofts  of  it,  or  to  be  put  to  his  remedy  over  againft  hhprechein 
amy  \  that  it  was  plain  in  (he  prcfent  cafe  the  infant  had  no 
remedy  over  againft  his  prochein  amy^  he  being  dead. 

Lord 
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♦  Lord  CbanciUor:  At  law  the  infant  is  liable  to  pay  the  cofts    Turner  v. 
if  the  judgment  be  againft  him  ;  as   if  an  infant   brings  an      Turner, 
fusion  of  battery  and  has  a  verdicl  againft  him,   he  muft  pay      L     ^9^  J 
the  cofts  I  and  if  the  common  law  be  fo,  why  (hould  it  not  be 
fo  in  equity  ?  otherwifc  an  infant   would  be  left  at  liberty  to 
plague  mankind  as  he  thinks  fit. 

And  the  court  being  informed  by  the  regifter  and  clerk  in 
court,  that  the  courfe  was  to  difmifs  the  infant's  bill  gene- 
rally with  cofts,  without  mentioning  who  fhould  pay  them. 

His  Lordftiip  faid  he  would  difmifs  this  bill  with  cofts  ;  and 
(as  he -apprehended)  upon  a  general  difmiflion  the  defendant 
had  his  election  whether  he  would  fue  the  infant  or  prochein 
aifiy  for  fuch  cofts  (i). 

(1}  But  oa  a  rehearing  the  bill  was  difmiiTed  'without  colls,     i  Stra.  708. 


T 


Cockroft  verjus  Black.  Cafe  8i. 

Lord  Chan- 
HE  plaintifFwas  a  bond-creditor  for  120/.  of  the   de-    cellorKjNc. 

fendant*s  tcftator,  and  brought  his  bill  to  be  paid  out    »  Eq.  Ca.  Ab. 

of  the  perfonal  aflets  of  the  faid  teftator.  An  cx^ccuVoror 

adminiitrator 
may  rettin  out  of  the  afTctiy  as  well  for  a  debc  due  in  truft  for  hlmfelf  as  for  a  debt  due  to  liimieif* 

The  caufe  being  heard,  an  account  was  decreed,  and  the 
Mafter  to  ftatc  any  thing  fpecially  that  he  thought  fit.  . 

The  Mafter  reported  that  the  teftator  before  marriage  gave 
a  bond  to  y.  5.  a  truftee  for  his   wife  to  leave  her  ico/.  at 
his  death  ifflie  furvived  him,  and  that  ftie  furviying  the  tcfta- 
tor her  huftjand,  claimed  to  retain  this   100/.  out  of  the  afl'ets,       [  29^  ] 
which  created  a  deficiency  to  pay  the  plaintifr  his  1 20  /. 

Olj.  The defijndant  the  executrix  cannot  retain  this  100/. 
the  bond  being  made  to  a  truftee  and  not  to  the  executrix  her^ 
fclf,  indeed  flie  might  give  judgment  to  her  truHee  /,  5.  on 
this  bond,  but  the  executor's  right  of  retainer  is  where  he 
cannot  fue,  and  therefore  for  neceflity  fliall  retain ;  fo  that 
here  the  debts  are  to  be  paid  in  average,  as  has  been  often  de- 
creed by  the  Mafter  of  the  Rolls. 

Lord  Chancellor :  It  Is  true  in  ftriftnefs  of  law  the  execu- 
trix in  the  prefent  cafe   cannot  retain^  the  bpnd  not  being 

Q.a  made 
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cockroft 
Black. 


made  toherfelf  J  but  fince  (he  may  pay  what  bond  (he  pleafes 
firft,  and  as  it  would  be  a  vain  thing  for  her  to  pay  the  loo  A 
to  her  own  truftee  with  the  one  hand^  and  take  it  back  from 
him  with  the  other, 

Therefore  this  bond  made  to  her  truftee  (hall  be  the  fame 
in  equity  as  if  made  to  hcrfelf.  Accordingly  it  was  ruled  that 
the  executrix  was  intitled  to  this  lOo/.  by  which  means  but 
5  /.  remained  to  the  plaintiff,  f 


t  ^  For  in  Hiil  verdis  UnJet-nxjood,  Trin.  Term,  1739.  Lord  Chancellor  fcemcd 
not  fatisfied  with  this  rcfolution. 


Cafe  82. 
Lord  Chan- 
cellor King. 

Scl.  Ca.  in 
Cba.47. 
A  commldion 
of  review  to  re- 
vtrl'e  afentencc 
^ivcn  by  the 
%.ourtor  dele- 
gates is  matter 
of  dircretinn  and 
nc»t  of  right;  and 

[  ♦  300  ] 


Cafe  83. 

In  the  Duchy 
Chamber. 
2  Eq.Ca.  Ab. 

59.  pi.  3. 

Qn  a  ^cmurrer 
to  a  bill,  it' the 
demurrer  be  al- 
lowed the  plain- 
titt'  may  amend 
-W»bin,  Q:. 


Franklin's  Cafe. 

A  Woman  was  fuppofed  to  marry  A,  firft,  and  afterwards 
during  his  life  to  marry  B.  and  in  a  caufe  of  jactitation 
of  marriage  in  the  fpiritual  court  in  Ireiandj  the  firft  marriage 
was  affirmed  ;  but  on  an  appeal  to  the  delegates  in  Ireiandj  the 
fame  was  difallowed,  ^  and  the  fecond  marriage  adjudged  good : 
by  the  fecond  marriage  there  was  iffue,  but  none  by  the  firft. 

if  it  be  a  hard  cafe,  the  Cbancellor  will  advife  the  Crown  to  deny  it. 

And  now  there  was  a  petition  for  a  commiftion  of  review  to 
rcvcrfe  thislafi  fentence  of  the  delegates  in  Ireland. 

Lord  Chancellor :  A  commiflion  of  review  is  not  a  matter  of 
right,  but  purely  in  the  difcretion  of  the  crown,  and  there 
being  iflue  by  the  laft  marriage,  and  none  by  the  pretended  firft  . 
marriage,  this  commiflion  of  review  tends  to  baftardizc  and 
render  illegitimate. the  innocent  iflue  by  the  laft  marriage,  which 
ought  not  to  be  favoured  ,  fo  that  I  am  againft  granting  this 
commiflTion  of  review,  and  (hall  advife  the  crown  accordingly. 

•    Lord  Coningfby  ver/us  Sir  Jofeph  Jekyll, 
Mafter   of  the   Rolls. 

LORD  Coningfby  brought  a  bill  in  the  duchy  chamber 
verfus  Sir  Jofeph  Jekylly  who  demurred  to  the  bill,  and  the 
demurrer  on  argument  being  allowed,  afterwards  on  motion 
lord  Lechmere  then  chancellor  of  the  duchy  gave  leave  to  the 
plaintifl^  to  amend,  which  th^  defendant  the   Mafter  of  the 

Rolls 


Dc  Term,  S.  Trin,  1725* 

Rolls  ftrcnuoufly  infifted  to  be  utterly  irregular,  and  the  plain-      Lord  Con- 
tifF  ought  to  be  put  to  bring  a  new  bill,  in  regard  that  by  the      I^•^shY  v. 
allowing  of  the  demurrer  the  caufc  was  out  of  court,  tho'  be-        J^J^^i-l. 
fore    the    arguing  the   demurrer   the    plaintiff  might    have 
amended,  f 


t  Agreeable  to  what  was  urged  by  the  Mafler  of  the  Rolls,  it  was  faid  by  Lord 

Chancellor  Talhct^  9  December  1736. verfus  Raincsy  that  after  a  demurrer 

to  the  whole  bill  allowed,  the  bill  is  regularly  out  of  the  courts  and  no  indance 
of  leave  to  amend  it. 


♦  Anonymus.  C»fc  84. 

Lord  Cnan- 

MR.  Owen   moved   for  a  meflenger  upon  z  cepl  corpus   cellorKiNc. 
returned,  the  procefs  being  in  London^  and  the  return    JJ^^hal  dir^**' 
made  by  the  iheriffs  of  London   who  have  [a)   amercements,    mcrcemem^,  as 
ind  therefore  it  being  a  vain  thing  to  amerce,  the  ufual  motion   courfewasVor 
in  fuch  cafes  is  for  a  meiTengcr.  '^LT''  \r 

o  grant  a  nidr(*n- 

gcr  to  bring  in 
the  body  on  a  ccpi  corpus  returned  5  but  now  the  pra^jcp   is  to  Hrr.y  1  mrTrngcr,    and  order  the 
fterifl'  to  bring  in  the  body»  die  the  flierift'  to  pa)   the  plaincitl'  aU  the  coit*. 

But  hy  L^rd  Chancellor :  The  ftierifF  having  returned  that  he  [*30i  j 
has  this  body  in  his  cuftody,  the  bcft  way  is  to  move  that  the 
IberifF  may  bring  in  the  body,  which  if  not  done  forthwith, 
I  will  order  the  (herifF  to  pay  the  plaintiiF  all  the  cods ;  and 
by  introducing  tjiis  practice  into  the  court  of  common  pleas, 
I  have  prevented  this  dilatory  there  ;  wherefore  in  order  to 
prevent  the  like  delay  in  this  court,  take  an  order  upon  the 
iherifFthat  he  forthwith  bring  in  the  body. 


(a)  Vide  autem  i  Vern.  1 16.  where  Lor  J  Keopf  r  ^ortL  .••fTirm*  iliat  the  oillcj-r  ol 
the  city  have  no  amercement;. 


0.3  l>  i- 


[  302  ]  D  E 

Term.   S.    Michaelis,  1725. 


Cafe  85. 
Lord  Clian- 
cellor  Kino. 

One  has  a  houfe 
In  which  hr  lives 
and  houthold 
goods,  and  has 
a!f->a  houfe  at 
C  of  port  near 
I'oitfmouth  for 
3 aval! J  feameiiy 
with  a  vail  num- 
brr  of  beds, 
iheetSyandhouf. 
hold>fiufr,  and 
by  marriage 
articles  it  wm 
agreed,  that  his 
wife  ihould  on 


Pratt  verfus  Jackfon, 

T  T  P  O  N  the  marriage  of  Nathanael  Jack/on  a  freeman  of 
\J  London  with  the  defendant  his  wif*,  articles  were  exe- 
cuted by  both  of  them  before  marriage,  by  which  it  was 
agreed,  that  in  confideration  of  a  provifton  made  for  her  by 
the  intended  hufband,  the  defendant  the  wife  fliould  have  no 
claim  out  of  his  real  or  perfonal  eftate,  ^^  provided  this  (hould 
^^  not  extend  to  what  he  the  faid  intended  hufband  (hould  or 
**  might  leave  her  by  will,  nor  to  all  or  any  of  the  houfiiould- 
''  goods,  or  utenfils,  or  houfhold-ftufF,  rs\\  of  him  the  faid 
^^  Nathanael  J ackfon  at  the  time  of  his  death,  all  which  fhe 
*'  was  to  receive  and  enjoy." 

hit  death  have 

»o  claim  upon  his  peifonal  crtarc  except  his  hou(hold  goods  and  honfliold-ftuff :  this  exception  to  ex- 
tend only  to  the  goods  which  he  h.td  in  the  houfe  in  which  he  lived,  and  not  to  fuch  as  vr^rc  in  tLc 
bo^^iul  and  made  ufc  of  by  the  governmeat. 

yackfon  the  hufband  at  the  fame  time,  befides  the  houfe  st 
London  wherein  he  refidcd,  had  an  houfe  at  Gofport  near 
Port/mouthy  called  Fortune's  Hofpitaly  which  was  ufed  hy  the 
government  as  an  hofpital,  and  Jaekfon  provided  there  a  great 
number  of  beds  and  (heets  with  other  furniture  in  proportioK 
for  the  great  number  of  fcamen  who  were  invalids,  and  who 
by  the  direction  of  the  government  were  received  and  taken 
care  of  in  this  houfe. 

yackfon  afterwards  died  without  iflue,  and  bis  wife  claiming 
thefe  beds  and  (heets,  ^c. 

The  queftion  was,  whether  th«  wife  was  Intitled  to  thcfe 
beds,  (beets,  6rV.  as  houfhold-goods  or  utenills  or  houfhold- 
ftufF  within  the  intent  of  the  faid  articles? 

A-gainft  this  demand  it  was  objeded,  that  the  houfliold- 
goods  intended  by  thefe  articles  muft  be  only  fuch  houfhold- 
goods  as  the  teftator  hlmfclf  ufed,  and  not  thcfe  beds  and  (heets 

which 
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^ere  in  nature  of  a  ftockin  trade,  and  ufed  at  a  place     Pratt  v. 
Ir.  ytfri/&«  bimfelf  never  lived,  but  the  furniture  was      Jacksow, 
[  and  the  undertaking  carried  on  by  agents  and  fer- 

»iy. 

if  an  upholftercr  or  pewterer  fliould  devifc  all  his 
1- goods,  the  beds  or  pewter  in  his  (hop  would  not  pafs. 
Tome  fenfe  thefe  were  houfhold-goods  ;  but  here  only 
jds  would  pafs  as  were  generally  made  ufe  of  as  houf- 
oods  in  his  own  houfe,  and  not  his  flock  in  trade. 

QHmcelbr:  Where  the  meaning  is  uncertain,  the 
2y  is  to  follow  the  letter,  and  not  to  wander  from 
which  creates  the  utmoft  uncertainty,  and  gives  a 
for  the  court  to  make  conftrudions  never  perhaps  in- 
:obe  made  by  the  parties. 

goods  in  qucftion  being  beds  and  fticets  are  properly 

Jd-goods ;  the  hufband  was   as  well  owner  of  thefe 

18  of  the  goods   in   his   own  houfe  ^  and  there  being 

in  the  deed  which  confines  the  houfhold-goods  that 

pafs  to  thofe  in  his  own  houfe,  I  therefore  have  no      r  ^q.   t 

to  conflrue  them  in  that  fcnfe. 

I  asi^both  the  words  and  the  letter  extend  to  all  houf- 

ods,  and  the  intention  not  appearing  to  have  been 

fe,  and  it  being  in  favour  of  fo   near  a  relation  as  a 

will  take  the  meaning  to  be  as  large  as  the  words  ;  fo 

wife  h^ve  the  beds$   fheets  and  other  furniture  ufed  in 

lital. 

ipon  an  appeal  to  the  houfe  of  lords,  this  decree  was 

(0» 

Bro.    P.   C    199. — And  fo,      rant  v.  Spencer,   i  Vcz.  97. 
V.  Sjrars,  3  /itk.  61.  Lf  Fur- 

Colt  verfus  Ncttervill.  Cafe  86. 

Lord  Chan- 
E  bill  was  for  a  fpecific  performance  of  an  agreement   ccIJorKiNo. 

»r  transferring  of  fomc  lor  k- Buildings   flock,   and   fet    BH 'or.»m:>i 
It  the  defendant  A'^r/t'/i;/// pretending  to  be  pofielTed  of  oi«n  agreement 

tor  tr.  nsLr  «n^ 
rk-Building  (lack  nc  7I.    5  &.  per  cent.     Defendant  demurred,  but  derntinci  (>vt>r  ru.co, 
ma)  be  atieuJod  with  fuc'i  liii  iirviiUncrs  •«<<  may  make  it  juliL  tu    i.ecvee  a  fpecihc  per- 
f  the  P4xticibwii  i^ieamcnt,  jt  at  Icaft  to  piy  the  difference* 

'^4  » 
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Colt  n).  a  great  quantity  of  Tork- Buildings  ftock,  and  recommending 
Netter-  the  fame  to  the  plaintiff  as  a  rifing  ftock,  on  the  28th  S^.  1724. 
agreed  to  fell  to  the  plaintiff  5000/.  York- Buildings  ftoclc  at 
7/.  5  J.  percent,  being  the  then  market-price,  and  the  de- 
fendant agreed  to  transfer  it  to  the  plaintiff  on  the  15th  of 
Alarch  next,  on  the  plaintiff *s  paying  the  money,  and  that  the 
plaintiff  agreed  to  pay  7/.  5  j.  per  cent,  and  to  accept  the  trans- 
fer, and  did  thereupon  pay  to  the  defendant  fixpcncc  carneft. 

Alfo  that  on  the  fame  28th  of  September  1724.  the  plaintiff 
did  agree  with  the  defendant  to  buy  another  5000/.  Tork^ 
Buildings  ftoclc  at  7  /.  loj.  per  cent,  premium^  and  to  transfer 
it  to  the  plaintiff  pn  the  fame  25th  of  March  next,  on  the 
I  3^5  J  plaintiff's  paying  for  the  fame,  that  the  defendant  did  agree 
to  make  the  faid  transfer  accordingly,  and  the  plaintiff  alfa 
paid  fixpence  earneft  in  part  of  this  bargain. 

That  before  the  25th  of  March  then  next  this  Tor k- Buildings 
ftock  rofe  to  20  A  per  cent,  fo  that  the  difference  beyond 
what  the  plaintiff  was  to  pay  for  the  fame  came  to  above  1300/. 
Wherefore  the  bill  was  to  compel  the  defendant  either  to 
transfer  the  ftock  to  the  plaintiff,  or  pay  the  difference. 

l*he  defendant  as  to  fuch  part  of  the  bill  as  would  compel 
him  to  transfer  5000/.  Tor k- Buildings  ftock  at  7/.  51.  per 
cent,  according  to  his  agreement,  demurred,  in  regard  that 
part  of  the  bill  contained  no  equity,  for  that  the  plaintiff  might 
bring  his  adlion  at  law,  and  on  making  proper  proof  would 
recover  his  damages,  and  with  the-  money  thus  recoverec^ 
might  himfelf  go  to  market  and  buy  ftock ;  that  one  parcel 
oi  Tor k' Buildings  ^OQ)iiVJZS  2ls  goo  A  and  valuable  as  another, 
and  not  like  the  cafe  of  articles  for  the  purchafe  of  lands,  where 
one  parcel  of  land  might  be  more  convenient,  and  confequently 
more  valuable  to  the  purchafer  than  another,  for  which  was 
{a)  See  this  citcd  the  Cafe  of  Cud  and  Rutter  (^),  where  it  was  fo  decreed 

cafe  reported  ^^  hovA,  Macclesfield  ox\  an  appeal  from  a  decree  at  the  Rolls, 
tho'  Mr.  Talbot  faid  this  appeared  to  be  a  very  hard  cafe, 
where  the  ftock  waA  rifen  to  quadruple  the  value,  and  even 
rofe  pending  the  appeal. 

Lord  Chancellor :  I  do  not  know  but  this  cafe   may  at  the 

hearing  appear  to  be  attended  with  fuch  circumftances  that 

may  make  it  juft  to  decree  the  defendant  either  to  transfer  the 

2  ftock 
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ftoct  according  to  his  cxprcfs  •  agreement,  or  at  leaft  to  pay      Colt  v. 
Ae  difivrence  ;  therefore  I  will  not  allow  this  demurrer.  Nette*. 

VILL. 

As  to  the  other  part  of  the  bill,  which  fought  to  cotnpcl  the 
defendant  to  transfer  to  the  pIaintifF5Coo/.  Tork-Buildings  ^  ^  •' 
ftock  at  7/.  10  i.  percent,  the  defendant  pleaded  the  ftatute 
of  ig  Car.  2»  cap.  ^.  fe£l.  17.  againft  frauds  and  perjuries, 
whereby  {inter  at)  it  is  cnafted,  **  that  no  contraA  for  any 
"  goods,  wares  or  merchandizes  of  the  value  of  10/.  or  up- 
•*  wards  {hall  be  good,  unlefs  the  buyer  accepts  of  part  of  the 
<<  goods,  and  adually  receives  the  fame,  or  gives  fomething  in 
"  earneft,  or  unlefs  there  be  fome  note  in  writing  figned  by 
**  the  party;*'  and  the  defendant  averred,  that  he  did  not  ac- 
cept or  receive  fixpence  or  any  other  money  whatfoever,  in 
part  or  as  earneft,  and  that  no  part  of  the  ftock  was  delivered 
or  note  given. 

Whereupon  it  was  argued,  that  the  Tor k- Buildings  and 
other  ftocks  were  within  the  words  and  meaning  of  the  fta* 
tute  of  frauds,  fo  as  to  require  either  part  of  the  thing  con* 
traded  to  be  fold,  to  be  delivered,  or  a  note  in  writing,  .or 
money  to  be  paid  as  earnett ;  for 

That  i/?.  This  claufe  of  the  ftatute  mentioned  cxprefsty 
contrads  for  the  fale  of  any  goods,  or  merchandises,  and  xhMl 
the  word  goods  was  of  a  very  extenfive  fignification. 

idfyy  That  if  one  having  ftock  ftiould  commit  felony,  this 
Without  queftion  would  be  a  forfeiture  of  his  ftock,  a  forfeiture 
to  thofe  who  (bould  have  a  grant  of  bonafelonum^  fo  that  ftock 
was  within  the  words  bona  or  goods. 

^dfyt  At  leaft  it  was  within  the  word  merchandize^  for  every      r  nQ^  ] 
vendible  thing  was  merchandize;  now  flock   was   a  thing 
vendible^  and  in  the  year  1720.  was  the  moft  ufual  merchan- 
dize which  people  dealt  in. 

4Jblyi  It  could  be  no  objeAion  that  at  the  time  of  making 
the  ftatute  of  frauds  there  was  nofuch  ftock  as  Tori- Buildings 
flock;  for  fuppofe  thefaid  ftatute,  inftead  of  being  made  in 
king  Charks*%  time,  had  been  enadted  in  the  reign  of  Philip 
and  Maryy  fince  which  time  hops  came  in,  and  the  bargain 
had  been  made  for  hops  to  the  amount  of  above  10/.  in  mo* 
ney,  without  writing  or  earneft ;  furely  fuch  contrail  had 

been 
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COIT    V, 

Netter- 
VILU 


been  void ;  bcAdes  this  wasmoft  plainly  within  the  meaning  and 
mifchief  of  the  ftatute,  which  intended  to  prevent  rafli  and 
precipitate  bargains  for  above  the  value  of  loA  and  to  reftrain 
fuch  bargains  as  were  of  value^  to  the  circumftanccs  either  of 
paying  earned,  or  reducing  them  to  writing, 

^thljfy  It  was  inAfted  that  lord  Gxwper  had  determined  fuch  ^ 
contraS  for  ftock  to  be  within  the  ftatute  of  frauds,  and  that 
if  it  exceeded  lo  /•  the  fame  ought  to  be  in  writing,  in  regard 
ftocks  are  goods  and  merchandises  within  that  ftatute. 

On  the  other  fide  it  was  faid»  that  whereas  the  ftatute 
enafts,  that  no  contract  ihall  be  good  for  the  fale  of  goods, 
wares,  and  merchandizes  of  lo/.  price,  unlefs  part  of  the 
goods  be  delivered,  or  earneft  paid,  or  a  note  in  writing,  this 
&ewed  that  fuch  goods  were  intended  as  were  capable  gf  an 
aSual  delivery,  fomcthing  that  was  corporeal,  and  not  ftock 
which  was  incorporeal,  nor  was  there  any  fuch  thing  as  T$r^ 
Buildings  ftock  at  that  time, 

li^rd  ChancfJhri  This  queftion  was  before  all  the  judges  of 
EnglandyVfho  were  equally  divided  upon  it,  fix  againft  (i) 
fix,  and  therefore  it  is  a  point  too  difiicuU  for  me  to  deter^ 
mine  upon  a  demurrer. 

Ik:  within  the 

^atuie  of  frauds,  which  mcotlont  goods,  wares  and  merch4ndUet«  fa  t?  to  require  ihe  contrtft  to  b^ 

la   wriiing,   or  earntft-money  to  be  paid  ? 

It  is  confiderablc,  that  after  one  TFolftenhilm  was  declared  a 

bankrupt  as  having  Effji-India  ftock,  this  was  rtjverfcd  by  an 

u)  vide  11  *     (^)  ^^  ^^  parliament,  declaring  that  neither  he  nor  any  other 

14 Car,  %.  cap.    p^^fon  ftiould  be  liable  to  bankruptcy,  in  refpe«a  of  their  ha- 

*^*  ving  i?^^/W/^  ftock,  fo  that  ftocks  or  the    dealing  in   them 


[3083 

The  judges  e- 
^uaUy  divided 
on  this  queflion, 
whether  a  con- 
traA  forrtock 


Buying  and  fc)U 
Ing  (k>ck  will 
not  make  0D«  a 
bvikrup;. 


will  not  make  a  man  liable  to  bankruptcy,  nor  do  they  fcem 
to  be  wares,  goods  or  merchaqdi?:es  within  the  intent  of  that 
claufe. 

But,  further,  this  plea  is  not  well  pleaded;  bccaufc  the  bill 
fays,  that  the  plaintiff"  did  pay  td.  as  earneft,  and  the  pica 
only  fays,  that  the  defendant  did  not  receive  or  accept  \t  as 
earneft  \  now  it  is  not  material  how  or  in  what  manner  the 
defendant  received  or  accepted  it,  but  how  the  other  paid  it, 
for  quicquidfohUur  fikitur  ad  modum  fohetiiis^  and  foisP/««rf-S 


icJ    i>evi  viifc  CruU\^  DQd/(m»   ScL      fol.  491. 

cafe. 
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wfe,    5  Rep.    X17.  wherefore  the  pica  was  likewifc   over-      S°''^  ^' 

^"I«^    (0-  VILL. 


(1)  The  plea  was  ordered  to  fland      tiff  to  except.      Reg,  Lib.  A.  1725. 
for  an  anfwer  with  liberty  for  the  plain-     fol.   1 5 . 


Yates  verfus  Compton.  Cafe  87. 

Lord  Chan- 

^   Devifed  that  his  executor  ihould  fell  his  land  in  Daky  and  ^^^^or  King. 

with  the  mone^  arifing  by  that  fale  and  the   furplus  of  Sd.  Ca.  in  ch*. 

his  perfonal  eftate,  fliould  purchafe  an  *  annuity  of  100/.  for  2  E<j.  Ca.Ab. 

the  life  of  Jane  Styles^  and  (hould  allow  to  her  fo  much  thereof  ^68/'*!^-.^ 

as  would  maintain  her  and  her   children,  and  gave  30/.  to  37i- H*  17* 

each  child  to  be  raifed  out  of  the  faid  annuity  and  the  perfonal  Oncdevifeiih^t 

eilate  he  Ihould  die  poffeflcd  of,  and    the  overplus  of  his  per-  ^*Ji"f;5J\?, 

fonal    cftate  he  gave  to  Jane  Styles^    and  made  B,  and  C.  '-^n^*.  «nd  Jmvm 

two  ex;cutor«, 

executors.  •ncwhctwf 

diw,  and  the 
c»rher  renounces,  and  aJmlniftration  is  granted  to  A.  who  brings  a  bil!  againft  the  heir  to  compel  a 
u.f  i  whether  the  renouticing  executor,  iu  whoni  this  power  of  (ale  cuUateralto  the  exeeutorihip  was 
tcrt-ja,  ought  not  to  be  made  a  parly? 

The  teftator  died,  and  Jane  Styles  the  intended  annuitant  L  *  3^9  1 
died  within  three  months  after  him  5  B.  and  C.  the  executors 
renouncing,  adminiftration  with  the  will  annexed  was  granted 
to  the  plaintifF  who  was  alfo  the  adminiftrator  of  Jane  Styles 
(the  intended  annuitant)  and  with  the  children  of  Jane  brought 
this  bill  againft  the  heir  of  the  teftator,  to  compel  him  to 
join  in  a  fale  of  thefe  lands  in  Dale* 

For  the  defendant  it  was  objecEled,  that  there  wanted  parties, 
in  regard  the  executors  ought  to  have  been  made  defendants, 
for  notwithftanding  they  had  renounced  yet  the  power  of  fale 
continued  in  them,  and  was  altogether  collateral  to  their  eXe- 
cutorQiip  (i). 

But  there  being  only  a  power  and  no  eftatc  devifed  to  the 
executors,  this  objeftion   was  over-ruled,  [tamen  ^.) 


(1)  Vide  Harg>  Co.  Litt.  113.  a.  note  (2). 


The 
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Yatis  «•         Tba  plaiotiiPs  counfel  then  proceeding  upon  the  merits^  it 

CoMPTOK.  was  contended  on  behalf  of  the  heir,  that  as  nothing  but  a 
On«dcvife*that  bare  power  of  fale  was  given  to  the  executors,  fo  fuch  power 
flilir^rSs*  ^^^  ^^^  *  particular  purpofe,  to  buy  an  annuity  for  Jam  Styles^ 
)andi,  and  invoi)  and  forafmuchas  that  purpofe  could  not  now  be  an(worcd» 
pur^^g  an       J^'  Styles  being  dead,  there  ought  not  to  be  any  fale. 

annuity  for  Jane 

Styles,  and  give?  her  the  rcfidoe  of  his  perfonal  eftatc  j  the  tcftator  diw,  a^nd  the  «iQuitant  dies  three 
months  after  the  teiUcor  ;  yet  the  adminiitrator  of  the  annuitant  Hiall  compel  a  itie,  and  {hall  have 
%Jpfi  inoney  arifing  therefrom,  anJ  alfo  the  rests  and  piofits  till  fale. 

[  310  j  That  this  was  within  the  reafon  of  the  cafe  where  one  de- 

vifes  lands  for  the  raifing  portions  for  daughters,  and  the  daugh* 
ters  die  before  they  are  marriageable,  the  lands  ought  not  to  be 
fold,  but  go  to  the  heir  at  law ;  fo  where  lands  are  devifed 
for  payment  of  debts,  and  the  teftator  bimfelf  lives  to  pay/his 
debts,  in  fuch  cafe  there  (hall  be  no  fale ;.  that  here  it  was  the 
fame  as  if  the  intended  annuitant  had  died  in  the  life  of  the 
teftator,  in  which  cafe  there  fhould  have  been  no  fale,  and  by 
the  fame  reafon  there  ought  to  be  no  fale  now. 

That  neither  Jane  Styles  or  her  children  would  be  any  fuffer* 
crs  by  this  conftrudlion,  Ance  if  there  had  been  a  fale  of  tho 
lands,  and  out  of  the  money  ariAng  thereby  an  annuity  had 
been  purchafed  for  Jane  Styles,  the  fame  had  determined  by 
her  death  1  and  the  children  could  be  no  fufFerers,  becaufe  they 
were  to  have  their  maintenance  only  out  of  the  faid  annuity, 
which  would  now  have  been  at  an  end  had  it  been  bought. 

That  out  of  a  very  large  efl ate  of  the  teftator  this  farm  in 
queftion,  which  was  not  above  ao/.  per  annum^  was  all  that 
was  left  for  the  heir,  and  if  any  aft  of  chance  or  providence 
{hould  have  thrown  any  pittance  upon  the  heir,  it  would  be 
h^^rd  for  the  court  to  interpofe  to  the  prejudice  of  him  who  is 
the  favojurite  of  all  courts  both  of  law  and  equity* 

But  hy  Lord Cbaficelhr :  The  intention  of  the  will  was  to 
give  ail  away  from  the  heir,  to  turn  this  land  in  queftion  into 
perfonal  eftate,  and  this  muft  be  taken  as  it  was  at  the  death 
of  the  teftator,  and  ought  not  to  be  altered  by  any  fubfcquent 
accident  (i). 


( I )  Vide  Cru/e  v,  Barley,  poft.  3.  vol.  irp. 

Then 
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*  Then  it  was  infiftcd  that  the  cftate  in  queftion  defcended  to  Yates  v, 
the  heir  at  law,  for  which  reafon  he  ought  to  have  the  rents  ^°"^  ''°*L* 
till  the  fale.  ^    .3^^  J 

But  the  court  denied  this»  it  being  by  the  will  changed 
into  perfonal  eftate^  and  faid  that  if  the  executors  had  fold 
the  land  within  three  months  after  the  teflator's  death,  and  bc^^ 
fore  the  death  ofjane  Styles  the  intended  annuitant^  then  (pro- 
bably) the  executor  of  Jane  Styles  fhould  on  her  death  have 
had  the  money,  or  (perhaps)  fhe  might  in  her  life-time  have 
come  into  equity,  and  have  prayed  that  at  leaft  p^rt  of  the 
money  ihould  have  been  kept  for  the  children,  and  not  in^^ 
veftcd  in  the  annuity;  nor  ought  the  delay  of  the  executors 
in  not  felling  the  land  in  queftion  within  the  faid  three  months 
to  hurt  Jane  Styles  the  intended  annuitant  or  her  children.  So 
decreed  the  land  to  be  fold,  ( i )  and  the  money  arifing  by  the  fale 
as  perfonal  eftate  to  be  paid  to  the  plaintiff,  he  paying  the  chiU 
dren's  legacies. 

But  the  heir  at  law  was  ordered  his  cofts.f 


(i)   "And   the  heir  to  join  in  the  fale,"  Reg»  Lib,  B.  1725.  fol.  242. 

f  Tho'  by  the  Regillcr's  book  the  decree  appears  to  have  been  as  here  ftated, 
yet  it  is  not  mentioned  in  what  right  the  court  took  the  plaintiiFco  be  incitlcd. 


Lady  Dowager  Abergavenny  junior  verfus  Lady     Cafe  88. 
Dowager  Abergavenny  Senior.  Lord  Chan- 

cellor  Kino. 

I  HE  plaintiff  exhibited  her  bill  againft  the   defendant,  \^y^^l^^^' 

and  the  defendant  anfwered   the   bill,   and  the  plaintiff  A  defendant 

moved   to  refer   the  anfwer   for  fcandal  and   impertinence ;  thebiluaDn^ 

whereupon  the  Mailer  havine  been  attended  by  counfel,  and  ffwr^wds  reftf 

.-T  II.-  uur  r        Ji\  it  for  ftindal. 

being  about  to  make  his  report  that  the  anfwer  was  fcandalous,        f   ^t^  1 
the  defendant  got  an  order  on  petition,  to  refer  the  bill  for 
fcandal ;  and  upon   the  plaintiff's   motion  to  fet  afidc  this 
order. 

It  was  objeded  that  though  it  has  been  the  conftant  prac- 
tice, not  to  refer  a  bill  for  impertinency  after  anfwer,  in  re- 
gard the  defendant  by  fubmitting   to  anfwer  had  waived  the 

impcr-  -' 
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Lady  impertinence,  yet  as  to  fcandal,  the  (i?)  court  itfelf  was  con- 

Aberga-      cerncd  to  keep  its  records  clean,  and  without  dirt  or  fcandal 

Lady     *     appearing  thereon,  and  therefore   a  bill  for  fcand^il  might  be 

Aberga-     referred,  not  only  after  anfwer,  but  after  hearing,  and  even  by 

v£NNY.       ^  ^j^jj.^  perfon  not  party  to  the  fuit,  and  efpecially  in  this  cafe 

where  both  the  matters  alledged  for  fcandal  were  relative  to 

the  fame  thing,  and  the  plaintiff  propofed  that  both  the  fcan- 

dais  (hould  be  waived. 

Lord  Chancellor :  If  the  courfe  has  been  for  fo  long  a  time 
to  refer  a  bill  for  fcandal  after  the  defendant  has  anfwered,  it 
is  time  now  to  alter  it,  as  occafioning  great  delays;  befides, 
in  the  reafon  of  the  thing  it  ought  not  to  be,  for  when  the  de- 
-fendant  has  fubmitted  to  anfwer  the  bill,  why  fhould  he  after 
that  procure  the  bill  to  be  altered,  and  by  that  means  to  be 
made  a  new  bill  ? 

And  tho'  his  lordfliip  feemed  to  be  influenced  a  little  by  the 
objedion,  that  both  matters  of  fcandal  were  relating  to  things 
of  the  fame  nature,  and  fo  properly  to  be  fet  one  againft  the 
other,  yet  he  difcharged  the  order  for  referring  the  bill  foe 
(.  3^3  3  fcandal,  intimating  that  it  (hould  be  obfcrved  as  a  rule  for  the 
future  not  to  refer  a  bill  for  fcandal  after  the  defendant  had 
fubmitted  to  anfwer  it  j  tho'  it  was  faid  by  Mr.  Ta/iot  that  it 
was  an  argument,  the  defendant  did  not  move  to  refer  the 
bill  for  delay,  wiien  he  firft  anfwered  the  bill,  before  he  moved 
to  refer  it  for  fcandal. 

Noti^  this  alteration  of  an  old  rule  of  the  court  (i ). 
•  ■■■■■■■■  .■■■fi.^  iip.ii      .        , 

{a)  For  which  reafon  after  an  order  to  refer  an  anfwer  for  infufficiency,  tho*  it 
cannot  be  referred  for  impertinence,  yet  it  may  for  fcandal,  as  was  determioed  in 
the  cafe  q{ Elli/on  verAjs  Burge/s,  HilL  Vac.  1729.  by  Lord  Chancellor  iT/zr^, 

(l)  Scd  vide  contra,  Wocd'vuard  v.  AfAejy  Bunb,  304.  Anon.  2  Vez,  631  • 


Cafe  89.  Collins  n)erfus  Griffith. 

Lord  Chan- 

cellpr  King,  j   g   ^^j  q^  ^^re  bound  jointly  and  fevcrally  in  a  bond  to 

tes^pi.Vg.   '  *  J.  S.  C.  ^ies,  J.  S.  brings  a  bill  againft  the  executors 

Two  obiir»"  m  ^^  ^'  ^^^  *  difcovery  of  his  perfonal  eftate,  ahd  for  an  account 

4  bond  bound  thereof,  and  to  be  paid  out  of  afl'ets. 

jointly  and  fevc-  .     ,.        .  .    >* 

rally,  and  one  die«,  the  eiecutors  of  the  deceafcd  obligor  may  be  Aicd  in  equity  for  the  debt  without 
miiung  tht  iurviNing  obiigor  a  party. 

The 
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The  defendant  demurred,  and  {hewed  for  caufe,  that  it  ap>-   ColtiNs  «. 
pearcd  the  bond  was  a  joint  bond  (which  was   a  miftake,  it  * 

being  joint  and  reveral)|airo  for  that  the  other  obligors  ought  to 
be  parties  to  the  fuit,  and  to  the  account  that  was  tobedirefied 
of  what  was  due  upon  the  bond)  for  perhaps  the  other  obligors 
might  have  paid  the  whole,  or  at  leaft  part  of  the  bond,  and 
there  ought  to  be  but  one  account  taken,  otberwife  there 
might  be  a  multiplicity  of  fuits^  and  ibe  defendant  liabje  to  a 
double  account. 

L§rd  Chancellor:  This  appears  to  have  been  a  bond,  as  well 
feveral  as  joint  \  and  as  the  obligee  may  fue  it  feveraily  at  law^ 
fo  may  he  alfo  in  equity ;  if  it  were  not  fo,  there  would  be  no 
difference  in  equity  betwixt  a  joint  bond  and  one  joint  and 
Jfcveral;  and  if  any  of  the  obligors  haye  paid  all  or  part,  the  [  314  ] 
obligor  who  is  fued,  or  his  reprefentative,  muft  bring  a  bill  and 
have  it  allowed,  and  it  muft  alfo  lie  upon  him  ( i )  to  compel  the 
Dther  obligors  to  contribute  towards  payment  of  the  debt^ 
the  creditor  lent  his  money  upon  terms  to  have  a  fecurity  upon 
which  he  might  fue  the  obligors  feveraily  if  he  thought  fit, 
and  indeed  if  it  were  otberwife,  that  which  was  intended  to 
ftrengthen  the  fecurity  would  tend  to  hurt  it  extremely,  for  I 
might  not  be  able  to  find  them  all  out,'  and  by  the  fame  reafon 
that  all  the  other  obligors  are  to  be  fued,  if  any  are  dead,  their 
heirs  as  well  as  executors  are  to  be  made  parties,  and  then,  as 
ic  would  be  difficult  to  commence  the  fuit,  fo  the  fuit  when 
commenced  would  be  fubjedl  to  continual  abatements,  which 
would  be  a  great  difficulty  on  an  honeft  creditor  who  has  fairly 
lent  his  money. 

Whereupon  the  demurrer  was  over- ruled  with  great  clear- 
nefs. 


(1)  SzdvxdcMaiiox^' Jackjl/t^   3  Atk.  406, 


B 


Moorecroft  verfus  Dowding. 

Y  the  cuftom    of  the  manor,    copyholds   were   ufually 
granted  for  three  lives  in  poffeffion,  or  for  one  or  two  lives 


Cafe  qo. 
Lord  <^han- 
cellor  KiKO. 
2.Eq.  Ca,  Ab. 
746.  pi.  3 

in  poflcfiion,  and  for  two  or  one  life  in  rcverfion,  making  in    0"«  ^"y^  •»« 

^  eftate  in  ihe 

fiao»c  of  a  truftee,  who  gWcsa  bond  JnacoL  penaltytoafiign  thecftatcat  the  ccftui  que  trui  or  hj 
executor  fliati  dire^.  Ceilui  que  trull  dice,  and  liis  executor  bringt  debt  on  the  bond,  and  recovcra 
judgment  and  hat  the  money  pai>J  him,  after  Ahich  he  biinj^s  a  bit'  to  have  aconve)ance  of  the  eltiiie* 
l^ultec  decreed  to  convey  to  the  plaintitF  and  to  account  lor  the  prolitf,  but  to  difcount  and  be  aU 
i««h^  \kt  Aoc  ]•  and  intercft  urhich  he  p^^d* 

all 
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Moore-  all  three  lives,  and  J.  being  a  copyholder  for  two  lives  of  this 
CKOHT  1/.  manor,  upon  his  marriage  covenants  to  furrender  his  copy- 
DowDiKG.  j^^jj  ^^  ^j^^  ^f^  of  himfcif  for  life,  remainder  to  his  wife  for 
life ;  and  likcwile  covenants  to  purchafe  a  reverfionary  eftate 
for  one  life  in  the  copyhold,  and  to  furrender  the  fame  to  fuch 
ufes  as  the  hufband  and  wife,  or  the  furvivor,  or  the  executors 
or  adminiftrators  of  the  furvivor,  (hould  appoint. 

r  3'S  ]  The  hufband  purchafes  a  reverfionary  life  in  the  copyhold 

expectant  on  the  death  of  the  two  lives,  and  purchafes  it  in 
the  name  of  a  third  .perfon,  who  gives  a  bond  in  200/.  pe- 
nalty to  the  hufband,  to  furrender  the  copyhold  upon  rcqucft 
to  fuch  perfon  and  ufes,  as  the  hufband  and  wife  or  the  furvivor, 
or  the  executors  or  adminiftrators  of  the  furvivor  ihould  ap- 
point. 

The  hufband  and  wife  died,  and  the  adminiflrator  bringing 
an  aftion  upon  the  bond  againfl  the  truflee,  recovered  judg- 
ment for  the  200 /•  penalty,  and  had  the  money  paid  him,  but 
yet  afterwards  brought  this  bill  againfl  the  truflee,  to  com- 
pel him  to  furrender  the  copyhold  to  the  ufe  of  the  plaintiff. 

Infifled  for  the  defendant,  that  this  bill  did  not  lie,  ip  re- 
gard the  200/.  the  penalty  of  the  bond,  was  as  a  flated  damage 
for  thd  breach  of  trufl,  and  that  the  plaintiff  had  his  eledion 
cither  to  bring  h';s  bill  to  have  the  copyhold  and  a  fpecific 
execution  of  the  trufl,or  might  if  hepleafed  fue  the  bond  and 
content  himfelf  with  the  penalty  I  but  that  there  was  no  co- 
lour of  reafon,  that  the  plaintiff  (hould  recover  the  200  /. 
upon  the  bond  and  the  copyhold  too,  which  he  was  now  en- 
deavouring to  do. 

Lord  Chancellor :  There  is  no  reafon  that  the  plaintiff  (hould 
have  the  200  /.  on  the  bond  and  the  copyhold  likewife  j  but 
the  defendant  being  a  plain  truflee,  and  continuing  a  truflee 
for  the  plaintiff,  until  he  has  performed  the  trufl,  mufl  ac- 
count for  the  profits  to  the  plaintiff,  who  has  in  equity  a  fpe- 
cific  right  to  the  land,  but  in  that  account  the  200/.  and  in- 
terefl  mufl  be  dedufted,  and  the  defendant  the  truflee  to  have 
an  allowance  for  the  fame. 


BetMieC 
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*       [316] 
Bennet  wrfus  Davis.  Cafe  91. 

At  the  Rolls. 

7   5.  having  married  his  daughter  to  one  Btnnet  a  tradcf-    ^  ^^^  ^a.  Ab. 
'  maoin  l^ondm^  who  was  extravagant  and  in  debt,  the   'H*  pi*  6* 

._      .  One  dcvifcs 

fiather  makes  his  will,   and  devifes  the  premmes  in  queftion   Uniisinfee  to 

(being  lands  in  fee)    to  his  daughter  (the  wife  of  fi^«»/0  f«r  SlTcm^co-'* 

her  feparate  and  peculiar  ufe,  exclufive  of  her  hufband,  to  hold  y^\  ^^^  ^y 

the  fame  to  her  and  her  heirs,  and  that  her  hufband  (hould  not  without  ap! 

be  tenant  by  the  curtefy,  nor  have  thcfe  lands  for  his  life,  in  t^tSl^Vthc 

cafe  he  furvivcd  his  wife,  but  that  they  ihould  upon  the  wife's  hufband  is  a 

tradcfman  and 
death  go  to  her  heirs.  becomes  a  bank- 

rupt, ytt  the  devifed  premifles  not  fubjed  to  the  bankruptcy* 

Soon  after  this  the  teftator  dies,  and  Bennet  the  hufband 
becoming  a  bankrupt,  the  commifCoiiers  affign  the  lands'  in 
queftion  (being  the  lands  thus  devifed)  to  the  defendant  Davis 
in  truft  for  the  creditors ;  and  upon  Davis's  bringing  his 
ejc<3ment,  the  bankrupt's  wife  by  her  next  friend  prefers  her 
bill  againft  Davis  the  aiSgnee  and  her  hufband,  in  order  to 
compel  them  to  aflign  over  this  eflate  to  her  feparate  ufe. 

It  was  obje6led  on  behalf  of  the  defendant  the  affignee,  that 
he  being  a  creditor,  and  having  the  law  on  his  fide,  it  would 
be  hard  to  take  the  benefic  of  the  law  from  him  ;  and  that  tho* 
the  teflator  might  intend  thefe  lands  for  the  feparate  ufe  of  the 
(laughter,  yet  that  fuch  his  intention  was  not  executed  accord- 
ing to  law ;  forafmuch  as  by  law  the  hufband  during  the  co« 
verture  was  intitled  to  the  wife's  cllate  in  her  right ;  and  tho' 
the  teftator  might  have  devifed  the  premifles  to  truflees  for  the 
feparate  ufe  of  the  wife,  yet  the  queflion  now  was,  not  upon 
what  he  might  have  done,  but  upon  what  in  fa^l  he  had  done ; 
und  I  mentioned  the  cafe  of  Z/^irv^  and  Harvey^  vol.  i.  125.  [  ?I7'' 
where  a  man  had  devifed  goods  of  value  to  his  daughter  a  feme 
covert  for  her  feparate  ufe,  and  it  not  being  to  truflees.  Lord 
Cowper  apprehended  it  to  be  a  cafe  of  difEculiy,  but  declared 
his  prefent  thoughts  were  that  the  intention  of  the  teftator  was 
againft  the  rule  of  law,  and  void;  and  I  urged,  that  the 
cafe  of  a  devife  of  a  legacy,  or  of  a  term  to  the  wire 
for  her  feparate  ufe  might  be  good,  becaufc  thefe  remained  in 
the  executor  until  aflent,  and  equity  would  not  compel  the  exe- 
cutor to  afTent,  whereby  the  intention  of  the  teftator  fhoulJ 
Vol.  II.  R  be 
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Benvet  V,  he  difappointed,  but  would  continue  the  executor  a  truflee 
Davis.  for  the  feme  covert ;  whereas  in  the  prefent  cafe,  the  devife 
being  of  lands  in  fee  to  the  wife  herfclf,  who  by  virtue  of  the 
will  only,  had  an  immediate  title  thereto,  the  hufband  muft 
confequently  be  intitled  to  the  profits  tii  her  right,  and  it 
would  be  repugnant  to  the  law  to  fay,  that  he  fliould  not  take 
the  profits. 

That  here  was  no  truft,  the  teftator  never  having  intended 
to  truft  the  hufband,  and  the  wife  could  not  be  a  tniftee  for 
herfelf ;  befides  the  hufband  could  not  properly  be  a  truflee 
for  the  wife,  they  both  being  but  one  perfon. 

That  all  this  flrained  conftrudion  was  to  do  that  which  was 
againfl  common  righti  (viz.)  to  create  a  feparate  property  in 
a  feme  covert ;  and  I  put  this  cafe  : 

Suppofe  I  (hould  have  a  rent-charge  in  fee,  and  my  fon  had 
the  land  fubje<^  to  the  rent-charge,  which  (hould  amount  to 
near  the  value  of  the  land,  after  which  I  fhould  devife  the 
rent-charge  to  my  fon  (who  had  the  land)  and  fay  by  my  will, 
r  318  1  ^^^^  ^^^  ^^^^  (hould  not  be  fubje^  to  the  debts  of  my  fon,  in 
this  cafe  the  rent  would  be  fubjed  to  his  debts,  in  regard  h 
would  be  merged,  and  yet  this  rent  might  have  been  given  to 
truftees. 

On  the  other  hand  the  plaintiff's  counfel  would  have  read' 
parol  evidence  to  prove,  that  the  teftator  did  not  intend  thefe 
lands  (hould  be  liable  to  the  hufband's  debts. 

But  the  court  would  not  permit  fuch  evidence  to  be  read,  it 
being  in  the  cafe  of  a  devife  of  land,  which  by  the  ftatute  muft 
be  all  of  it  in  writing. 

As  to  the  chief  point,  the  Majier  ^f  the  Rolls  took  it  to  be  a 
clear  cafe,  that  it  was  a  truft  in  the  hufband,  and  that  there 
was  no  difference,  where  the  truft  was  created  by  the  t&  of 
the  party  and  where  by  the  a<ft  of  law. 

If  I  (hould  devife  that  niy  lands  (hould  be  charged  with 
debts  or  legacies,  my  heir  taking  fuch  lands  by  defcent  would 
be  but  a  truftcc,  and  no  remedy  for  thefe  debts  or  legacies  but 
in  equity ;  fo  in  the  principal  cafe,  there  being  an  apparent 
intention  and  exprefs  declaration,  that  the  wife  (hould  enjoy 
thefe  lands  to  her  feparate  ufe,   by  th.U  means  the  hufband, 

who 
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who  would  otherwife  be  intitled  to  take  the  profits  In  his    Benket  or. 
own  right  during  tixt  coverture,  is  now  debarred,  and  made  a        Davis. 
truftee  for  his  wife. 

And  admitting  the  hufband  to  be  a  truftee,  then  the  argu- 
ment of  the  creditors  having  the  law  of  their  fide  was  imma- 
terial ;  as  if  the  bankrupt  had  been  a  truftee  for  J.  S.  bis 
bankruptcy  ihould  not  in  equity  afFed  the  truft-eftate ;  and 
that  in  this  cafe,  tho*  the  hufband  the  bankrupt  might  be  te-  [  319  ] 
nant  by  the  curtefy,  yet  he  Ihould  be  but  a  truftee  for  the 
heirs  of  the  wife. 

Alfo  when  the  teftator  had  9  power  to  devife  the  premiiTes 
to  truftees  for  the  fef^urate  ufe  of  the  wife,  this  court  in  com- 
pliance with  bis  declared  intention,  will  fupply  the  want  of 
them,  and  make  the  huft)and  truftee ;  and  the  defendant  the 
affignee,  who  claiming  under  the  huft)and  can  have  no  better 
right  (i)  than  thehufband,  muft  join  in  a  conveyance  to  a 
•  truftee,.  for  the  feparate  ufe  of  the  wife. 

Which  was  decreed  accordingly  (2). 

-"■■■■•■*''''   -^  ■ 

ti)YidcJac96/oM  y\  frilliamf,znte,  (2)  Reg.  Lib.  A.  1725.  fol.  127. 
1.  vol*  S«2.  B»/Qil  T,  Br^neler,  ante,  Kt  vide  Rolft  v.  Budder^  BunbT  187. 
I.  vol.  458.  Darley  \.  Darley,  3  Atk.  399. 


R;i  D  E 


[  3^0  ] 


D  E 
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Cafe 


92. 


Doughty   ver/us  BulL 


Lord  Chan- 
cellor King. 

One  drvifcs 
Unds  to  truftees 
in  fee  in  truH 
to  apply  the 
profits  until  falc, 
for  the  benefit 
of  all  his  four 
children  and  the 
fun-'ivors  and 
furvivor  of  them 


nObert  Doughty  the  plaintiff's  father  being  feifed  in  fee  of 
lands  in  Lincolnjhire^  3evifcd  the  fame  to  trnftees  (his 
wife  and  fon-in-law)  and  their  heirs  in  troft  to  apply  the  rents 
and  profits  thereof  until  fair,  for  the  benefit  of  all  his  children, 
yt.  B.  C  and  D,  and  the  funrivorsand  furvivor  of  them  equally 
part  and  (hare  alike,  and  on  further  truft,  that  as  foon  as  the 
truftees  fhould  fee  neceffary  for  the  benefit  of  the  children,  they 
equally,  and  on  fhould  fell  the  premiflbs  and  apply  the  monies  for  the  benefit 
thaf «  f^n'as  °^  ^'^  children  part  and  part  alike,  the  (hares  of  the  fons  to  be 
the  truftees  paid  at  twcnty-one,  and  thofe  of  the  daughters  at  twenty-one, 
faryforthcfec-"    or  marriage  (i). 

nefit  of  the 

children)  they  ihonld  fell  the  premllTet  and  apply  the  money  for  the  benefit  of  hii  four  childreuy  e- 
qually  to  be  paid  at  twenty  one  or  marriage^  A.  the  cldell  of  the  four  children  attained  twenty  one, 
and  married  and  died  without  iffuc  inteftate,  leaving  a  wife.  Decreed  the  land  being  in  all  events,  de- 
vilcd  to  be  fold,  tho'  the  time  for  falc  was  left  to  the  executors,  vm  pcrfonal  cltate,  and  A's  widow  muft 
have  a  moiety  of  A's  ihare,  and  the  profits  of  the  land  until  fale  mult  go  a»lbe  money  arifing  upon  fjle 


would. 


[   321    ] 


jf,  the  eldcft  fon  attained  his  age  of  twenty-one  and  died 
without  iffue  and  inteftate,  leaving  a  wife,  upon  which  the 
plaintiffs,  asheir  brought  a  bill  againft  the  truftees,  praying 
that  they  might  convey  to  the  plaintifiFthe  deccafed  brother's 
fhare  of  the  fce-fimple  and  inheritance  of  thefe  lands,  and  like- 
wife  for  a  (hare  of  the  rents  and  profits  of  the  premiffes  that 
had  been  received  by  the  truftees. 

The  il//j/?^r  2/*//^^  ^<?//;. decreed,  that  the  lands  being  de- 
vifed  to  be  fold  were  thereby  rendered  perfonal  cftate,  and 
that  all  the  children  were  tenants  in  common,  as  well  of  the 
rents   and  profits   accrued  before   the  fale,  as  of  the  money 


(i)  •'  And  if  any  of  his  faid  children 
-"  ihonld  die  before  their  (hares  became 
^.^cn  fach  (hare  fhould  be  paid 
rivors  or  furvivor  of  fuch 


•'  children,  equally  part  and  part  alike 
**  at  the  times  aforefaid."  Reg,  Lib. 
A.  1723,  fol.  558. 

arifing 
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arifing   by  the   (alq,  sind  that  the  wife  of  the  dcccafcd   fon     DouanTY 

(bould  have  a  moiety  o^  the  faid  deceafed  fonis  ihare,   as  well         ^  '^* 

of  the  cents  receive^  in  her  (aid  hufband's  iire-time  as  of  his 

(bare  of  the  moaiies  which  were  to  arife  by  the  fale.     Upon 

wt)ich  an  appeal  was  brought  before  Lord   Chancellor   King^ 

and  it  was  obje<3B4  that  as  to  the  rents  accrued  in  the  life  of 

the  eldeft  fon*  vbo  was  dead,  thefe  rents  being  direded  to  be 

for  the  benefit  of  all  the  children  and  the  furvivors  and  fur- 

vivor  of  them,  they  were  jointenants  thereof,  for  which  rca- 

fon  the  widow  of  the  eldeft  fon  (hould  not  have  a  (hare  upon 

the  ftatute  of  diftribution,  and  the  fubfequent  words  4:qutiliy  to 

bi  divided  part  andjban  aliki^  being  only  words  of  implication, 

and  fuch  as  ii^a  deed  would  not  make  a  tenancy  in  common 

[a)  rauft  give  way  to  the  exprcfs  words  by  which  thefe  rents    {a)  Vide  anift 

were  directed  to  grto  the  furvivor.  *  *' 

Lord  Chancellor  :  The  rents  before  the  fale  were  to  go  in 
the  fame  manner  as  the  monies  arifing  by  the  fale,  and  all  was 
to  go  in  common. 

As  to  the  other  point  (which  was  the  chief)  it  was  objected,  [  322  ] 
that  this  queftion  was  now  purely  betwixt  the  heir  and  admi- 
niftrator,  whether  upon  the  words  of  the  will  this  land  was 
turned  into  perfonal  eftate  or  not  ?  that  the  cldcll  fon  who 
was  dead  had  left  no  creditor,  and  that  the  land  was  not  ab- 
folutely  and  indefinitely  dire£led  to  be  fold,  but  as  foon  as  the 
truftees  (hould  fee  it  necefTary  for  the  benefit  of  the  children ; 
and  the  truftees  being  made  defendants  did  by  their  anfwer 
upon  their  oaths  fay,  that  they  thought  it  was  not  for  the  be- 
nefit of  the  children,  that  the  land  (hould  be  fold;  that  the  reft 
of  the  children  were  infants,  and  could  not  judge  one  way  or 
other ;  and  in  point  of  reafon  it  feemed  not  to  be  for  the  bene- 
fit of  the  children  (at  leaftas  yet)  to  have  a  fale  ;  for  at  prefcnt 
the  children's  provifion  wasfafer,  Awhile  fecurcd  by  terra firma^ 
than  when  turned  into  money,  which  might  lie  dead  and  yield 
DO  profit;  and  if  put  out,  might  be  loft  upon  an  ill  fecurity  ; 
whereas  while  it  continued  upon  land,  it  could  not  be  loft> 
and  tho'  it  was  true,  that  (regularly  fpeakipg)  lands  deyifed 
to  be  fold'are  thereby  turned  into  money,  and  conllrued  in  e- 
quityas  perfonal  eftate, \yet  that  was  not  fo  in  alt  cafes;  as 
fuppofe  lands  were  devifcd  to  be  fold  for  payment  of  debts, 
and  on  the  teftator's  death  it  (hquld  appear,  that  the  debts 

K.  3  might 
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'Povr.nrr     might  be  paid  in  a  reafonablp  time  out  of  the  profits^  or  hj  a 
'^'  fale  of  a  fmall  part  only  of  the  eftate ;  in  the  one  cafe  no  part 

of  the  land,  and  in  the  other  but  a  fuficient  part  thereof 
fliould  be  fold,  and  this  in  favour  of  the  heir;  fo  in  the  prin- 
cipal cafe,  in  favour  of  the  heir  and  againft  the  adminiftrator, 
the  land  not  being  as  yet  fold,  nor  thought  proper  to  be  fold  by 
the  truftees,  nor  decreed  to  be  fold  by  the  court  in  the  life  of 
the  eldeil  fon,  it  ought,  as  to  the  eldeft  fon  at  leafty  to  be 
r  ^27  1      cfteemed,.  as  in  fa£l  and  truth  it  was,  a  real  eftate. 

Lord  Chancellor :  The  rule  being,  that  lands  deviled,  to  be 
fold  are  thereby  made  perfonal  eftate,  this  cafe  is  within  fuch 
rule ;  the  lands  are  here  devifed  to  be  fold,  and  only  the  time 
of  the  fale  left  to  the  difcretion  of  the  truftees;  wherefore  this 
cafe  being  within  the  general  rule,  muft  be  deterpiined  ac« 
cordingly.  *^ 

Affirm  the  decree. 


g  Stephens  ver/hs  Stephens. 

Lord  Chan-  /^  N  E  feifed  of  a  Icafehold  eftate  for  the  life  of  A.  held  of^ 

ccllor  King.  \^  ^^c  church,  makes  his  will,  and  after  feveral  legacies  de- 

36^?'p^*Iot^*  vifes  an  annuity  out  of  the  leafchold  prcmiffes  to  B.  for  bis 

Adcvifcthat  if  life     and  dircas  that   if  B.  furvivcs  J.  (the  cgflui  que  vie 

crliui  qur  v:e  of  ■.*•:•,. 

a  church  leafe  in  the  leafe)  then  the  teftator's  executor  flsall  purchafe'the 
whadmouu*'  IcafehoW  premifles  for  the  life  of  C,  the  teftator;s  kinfman; 
die.  thetefta.       and  then  devifes  that  his  executor  out  pf  the  furplus  of  the 

ter*s  executors        ,^.,,         •         /-tn  /vni  •/»-. 

ihouid  purchafe  Icafehold  and  perfonal  eftate  inalJ  keep  the  premifles  in  repair; 
for%'hc?ifc\V  ^^^  *f  ^^«  leafehold  premifles  could  not  be  fo  purchafed,  thea 
J.  s.  the  tci>a-     he^devifcs  the  furplus  of  the  eftate  to  the  plaintiff^  and  makes 

tor's  kitifmjn,        o-    *%    t  •  •  /»        i  ....  *>       i«  •' 

but  if  fych  pur-   /.  S.  his  executor  in  truft  only,  giving  him  a  fmall  legacy. 

chafe  could  not  ^ 

be  made,  th^n  the  fu:7!ut  of  bis  perfbnt! 'eftate   to  go  to  tnotherj  whether  J.  S<  ukes  anj  in* 

lercJt  by  the  wi.l. 

The  executor  purchafed  the  leafchold  premifles  for  the'  Iiife 
of  C,  and  the  qucftion  was,  whether  the  plaintiff  or  the  de^ 
fendant  C  was  Intitled  to  thie  furplus  of  the  profits  thereof  ^ 

For  the  plaintiflFit  was  urged  by  the  Solicitor  Genera!  that 
as,  if  the  leafc  could  not  be  purchafed  for  C.*s  life,  the  plim- 

r  3M  ]  ^'^  ^^^  '^^"  ^^  ^^^'^  ^^^'  money  with  which  the  purchafe  wis 
to  have  been  made,  fo  now  the  leafe  was  purchafed  with  the 
teftator's  money,  the  plaintiff  ought  to  have   this   leafe,  and 

that 


Stephens. 
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Aat  the   teftator  muft  intend  fo^  other  wife   he  would  have     Stephens 

giren  the  money,  if  not  laid  out  .iff  the  purchafe,  to  the  de-  '^- 

fendant  C  which  the' will  had  not  done;  that  it  was  a  very 

idle  pretence  for  C;  to  daim  the  leafe  for  no  other  reafon  but 

becaiiie  he- was  one  of  the  lives' for  which  the  leafe  was  taken» 

Wbicfa  could  relate  only  to  the  duration  of  the  leafe,  and  did 

flot  import  any  benefit  to  the  defendant.     Alfo  if  there  was 

no  diipofition  of  the  leafe  by  the  will,  then  the  teftator  would 

kave  died  inte^te  as  to  this  leak,  and  confequentljr  it  muft 

lave  gone  to  his  next  of  kin,  according  to  the  fiatute  of  diftri- 

lution  of  inteftates  eftates. 

L^ri  ChanalUr :  The  plaintiff  cannot  have  this  leafe,  the 
levife  to  him  being  upon  a  contingency  which  never  happen- 
Mi»  (v/x.)  if  the  leafehold  premifles  could  not  be  purchafed 
or  the  life  of  the  defendant,  whereas  fuch  purchafe  has  been 
nade  by  the  executor. 

QxUy^  The  executor  cannot  claim  the  leafe,  he  being  only 
executor  in  truft,  and  having  an  exprefs  legacy,  neither  does 
le  in  fa6l  lay  claim  to  the  (ame. 

ylfyj  The  next  of  lln  will  not  be  intitled  thereto,  it  appear- 
ing that  the  teftattor  did  not  intend  to  die  inceftate  as  to  any 
part  of  his  eftate.     But, 

\tbly^  The  defendant  C.  is  the  perfon  intitled  to  the  leafe- 
hold premifles,  this  being  the  cafe  of  a  weftern  manor  where 
it  is  the  ufual  way  to  put  in  a  fon's,  a  daughter's  or  a  wife's 
life,  by  which  it  is  meant  to  give  the  eftate  to  fach  fon  or 
daughter,  Cs^r.  and  this  the  rather  appears '  to  have  been  a 
beneficial  devife,  becaufe  in  the  devifing  claufe  the  teftator 
calls  the  defendant  bis  iinfmanj  and  here  flighter  words  will 
ferve  to  give  the  leafehold  premifles  to  the^  defendant,  for- 
afmuch  as  no  other  perfon  can  take  them,  and  it  is  a  dark 
will- 
But  afterwards  upon  a  rehearing  for  the  reafons  given  by 

e  Solicitor  ( 

ee,  and  bel< 
the  leafe  (i). 


[  3^5  J 


the  Solicitor  General,  the  Cbanc,dlor  revcrfcd  his  former  de- 
:rcc,  and  held  that  by  this  will  the  plaintiff  was   intitle3""to 


(i)  Rfg.  Lib.  B.  1725.  fol.  454. 

R  4  Eden 
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Cafe  94.  I  Eden  ver/us  Foftcr. 

Lord  Chan-  ^T^  H  E   free  jrnmmar  fchool  of  Birmingham  was  founded 

cellci  King,  X     by  king  Edward  the  6th,  who  endowed  the  faid   fchool. 

Lord  Chief  j  i_    l-    -                 .     ^           .        i                  ,                        , 

lufticepYRE  *""  by  his  letters  patent  appointed  pcrpetital  governors  thcrc- 

L  .rd  Chief       of,  who  were  thereby  enabled  to  make  law?  and  ordinances 

Baron  Gil-      for  the  better  governmcht  of  the  faid  fchool,  but  by  the  letters 

patent  no  exprefs  vifitor  was  appointed,  and  the  legal  eftate  of 

SH.Ca.inCha.     \  ,  ^  /i    j  •        f  r 

3^.  the  endowment  was  velted  in  thefe  governors. 

a.Fq.    Ca.   Ah, 

199.  {)l.  5.  The  King  founds  a  fchool,  and  endows  it,  and  appoints  governors  who  have  the  legal 
edate  of  tlie  rndowment  veiled  in  them,  and  there  are  no  exprefs  words  apfointiog  them  vificors  j  re- 
fuivcd  a  commilTiuQ  may  ifliue  to  vifit  and  call  to  an  account  thefe  governors* 

After  a  commiflion  had  ifltied  under  the  great  (eal  to  infpe£t 
the  management  of  the  governors,  and  all  the  exceptions  be- 
ing already  heard  and  over-ruled,  it  was  now  objedlcd  to  this 
co:nmiflion,  that  the  king  having  appointed  governors,  had 
by  implication  made  them  vifitors  likcwife,  the  confequencc 
of  which  was,  that  the  crown  could  notiflue  out  a  commiflion 
to  viilt  or  infpcft  the  conduft  of  thefe  governors,  according  to 
the  exprefs  words  of  lord  Coke  in  10th  Rj^rt^  31.  a,  the  cafe 
of  Sutton  s  hofpital. 

[  ^26   1  The  matter  firft  came  on  before  Lord  Chancellor  Afaccks- 

fild^znd  afterwards  before  Lord  Ki?Tgj  who  defired  the  affift- 
anceof  Lord  Chief  Juftice  £yr^,  and  Lord  Chief  Baron  G/V- 
berty  and  accordingly  the  opinion  of  the  court  was  now 
delivercdy}r/^f/w,  that  the  commiflion  was  good. 

1/7,  It  was  laid  down  as  a  rule,  that  where  the  king  is  foun- 
der, in  that  cnfe  his  Majefty  and  his  fucceflors  are  vifitors  ;  but 
where  a  private  perfon  is  founder,  there  fuch  private  perfons 
and  his  heirs  arc,  by  implication  of  law,  vifitors. 

2dlyj  That  tho'  this  vifitatorial  power  did  refult  to  the 
founder  and  his  heirs,  yet  the  founder  might  veft  or  fubflitute 
fuch  vifitatorial  right  in  any  other  perfon  or  his  heirs. 

^dly^  "they  conceived  it  to  be  unreafonable  and  of  mif- 
chievous  confequence,  that  where  governor?  arc  appointed^ 
thefe,  by  conftruftion  of  law,  and  without  any  more  (hould 
be  vifitors,  Ihould  have  an  abfolute  power,  and  remain  ex- 
empt fiom  being  vifited  thcmfelves.     And  therefore, 

4thfy, 
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j^hly^  That  in  thofe  cafes  where  the  governors  or  vifitors  Eden 

are  faid  not  to  be  accountable^  it  muft  be  intended,  where  fuch  «  '^* 
governors  have  the  power  of  government  only,  and  not  where 

they  have  the  (a)  legal  eftate  and  are  intrufted  with  the  re-  (f)yidcDuke'i 

ceipt  of  the  rents  and  pronts,   (as  in  the  prcfent  cafe)  for  it  pag.  68.  cap.  6. 

would  be  of  the  moft  pernicious  confequencc  imaginable,  that  hJJJjjfl  of  Sut- 

any  perfon  intrufted  with  the  receipt  of  rents  and  profits,  and  ton-CoidfieW, 

r        •    II      r  i_      •  1.  ^^       1^        M       -r         i  '        ^      «nd  the  like 

efpecialJy  for  a  chanty,  though   they  *  mifemploy  never  fo  determination 

much  thcfe  rents  and  profits,  ihould   yet   be  unaccountable  Hyj^Jj^aJf^n^ 

for  their  receipts ;  this  would  be  fuch  a  privilege  as  might  of  Pydwcrs  verfua 

itfelf  be  a  temptation  to  a  breach  of  trufl.  corp?m?on"of 

Morpeth, 
Duke^sGli.  69.  whicli  the  diancellor  and  chief  baron  cited  on  this  occafion  and  aiHrmed  to  be  law* 

Sthfyf  That  the  word  [governor]  did  not  of  itfelf  imply  [  *  327  ] 
vifitor ;  and  to  make  fuch  a  conftru£lion  of  the  word  againft 
the  common  and  natural  meaning  of  it,  and  when  fuch  a 
ftrained  conftrudtlon  could  not  be  for  the  benefit,  but  rather 
to  the  great  prejudice  of  the  charity,  would  be  very  unrea- 
fonable  ;  befides,  it  would  be  making  the  king's  charter  ope- 
rate to  a  double  intent,  which  ought  not  to  be. 

6thly  Whereas  it  had  been  objected  that  the  commiffioners   a  power  mav  be 
by  this  comraiHun  had  a  power  givtn  them  to  make  by-laws,   K'^fn  to  com- 

,  •    .       1  1  111         miflioneiT  to 

by  v.rtue  whcicoi  lucti  by-laws  might  be  made  as  would  de-    make  by. laws 
ftroy  evLii  the  direfl.ons  or'  the  original  founder,  and  the  \ery   char?ty'  Ut^^*^ 
end  01  the  charity  :  where  the  power 

given  to  fuch 
i:^nimIfiio;iers  to  make  by-lawb  is  too  extcnfive,  it  will  be  void  oaly  pro  tanto. 

To  this  it  was  anfwcrcd,  that  the  power  given  to  thefe  com* 
OiiiHoner:*  for  the  making  of  by-laws  muft  be  intended  for  the 
better  regulating  and  preferving  the  charities  given,  and  not 
for  the  perverting  or  overturning  them  ;  and  if  the  letters  of 
commifTion  gave  any  larger  power,  they  would  be  void  only  ^ 
pro  tanto ;  tho'  it  was  obferved  with  regard  to  the  powers  given 
by  the  prcfent  commiflion,  that  they  did  not  (JifFcr  from  feveral 
precedents  of  the  like  nature,  which  were  all  penned  in  the 
fame  manner ;  as  for  inftance,  in  the  cafes  of  JVlnbourney 
Bajin^ioke^  and  Plymouth  fchools,  in  all  which  governors  were 
appointed^  but  yet  thefe  fchools  are,  and  have  been  vifited ; 
fo  that  the   objcdlion   was   over-ruled,    and  the   commiilion       [  328  ] 


under  the  great  feal  refolved  to  be  well  ifliied. 


Sir 
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Cafe  95.         Sir  Barnhatai  Rider  ver/us  Sir  Charles  Wager 

&  al',  &  e  cont'. 

Lord  Chan- 
cellor King,  j^  Dmiral  Littleton  hy  vfWl  dated  18  March  1713.  devifcdio 
c6a?  pi.'c.  '  "^^  ^'^  ^'^"^  ^'*  houfcs  in  Bury-Jinet^  London^  in  tbepofleffion 
773.  pi.  x6.  of  ■■  in  bar  of  dower,  and  fubjeft  to  his  legacies  devifcd  to 
his  elded  daughter  and  her  htirs  one  moiety  of  his  real  eftate, 
as  alfo  one  moiety  of  his  perlonal  .eflate,  and  dcvifed  to  his 
younger  daughter  and  her  heirs  the  other  moiety  of  his  real 
eftate  and  alfo  of  his  perfonal  eftate  ;  he  dtvifed  to  his  godfon 
James  Maften  fccond  fon  of  Sir  Harcoutt  Maftin  50a  U  part 
of  the  money  owing  to  him  by  Sir  Harcoutt ;  the  reft  of  the 
money  owing  to  him  by  Sir  Harcourt  he  gave  to  andamongft 
all  the  reft  of  the  younger  children  of  Sir  Harcourty  the  fame 
to  remain  in  Sir  Harcourt* s  hands  until  the  children  fliould  be 
capable  of  receiving  it;  and  the  legacy  or  (bare  of  any  of 
them  dying  before  fuch  time^  to  go  to  the  furvivors  and  fur* 
vivor  of  them. 

Afterwards  the  teftator  married  his  eldeft  dsnighter  to  the 
plaintiff  Sir  Barnham  RiJer^  giving  with  her  a  portion  of 
5000/.  in  money,  and  previous  to  that  marriage,  by  articles 
dated  the  28th  of  O^oher  171 7.  covenanted  to  fettle  ont 
moiety  of  all  his  real  eftate  to  the  ufe  of  himfelf  for  life,  re- 
mainder to  Sir  Barnham  and  his  intended  wife  for  their  lives, 
remainder  to  the  younger  children  of  the  marriage  in  tail  gene- 
ral, remainder  to  Sir  Barnham  in  iee,  and  alfo  covenanted, 
that  he  would  ftand  pofleiled  of  one  moiety.of  all  fuch  per- 
fonal eftate  as  hefliould  leave  at  his  deaths  (fubjod  oidy  to  his 
[  329  1  debts  and  fuch  legacies  as  fhould  amount  to  5000/.)  intni{( 
for  Sir  Barnham  znd  his  faid  intended  wife  for  their  Iives^and 
afterwards  to  be  paid  to  their  younger  children* 

Subfequent  to  this  the  teftator  made  a  codicil  to  his  will, 
thereby  reciting,  that  he  had  by  deed  dated  the  fame  day,  pur- 
fuant  to  a  power,  limited  a  jointure  of  400/.  pir  etf^m  to 
his  wife  for  her  life  in  bar  of  dower,  and  then  •  gave  bis 
South -fra  Hock  [hc\r\^  about  3000/.)  to  his  ybungeft  ^daugb* 
tcr,  and  confirmed  his  former  will  /ubjeft  to  the  articles 
made  on  the  marriage  of  his  daughter  to  Sir  Barnham  Riicr ; 

and 


T>6  Terra;  S.  Hill.  1725. 

and  the  teftator  having  a  debt  due  to  him  from  one  Baffin  his     Rider  v. 
brother-in-law  of  300/.  by  his  codicil  devifed  to  this  Batfon      W^cir. 
the  money  owing  from  him  to  the  teftator. 

After  the  making  of  this  will  and  codicil,  the  teftator  and 
hi$  wife  mortgaged  the  (aid  eftate  to  one  Clayton  for  3000  A 
abo^t  which  time  Sir  Harceurt  Ma/lersy  who  at  the  making 
of  the  will  was  indebted  to  the  teftator  in  about  1000/.  did 
at  the  teSator's  defirepay  in,  this  looo/.  unto  the  teftator* 

Alfp  Bftfin  ftcqvaintiiig;  the  teftator  tha«  he  would  pay  him 
IQ  his  debt,  the  teftator  thereupon  ordered  his  agent  to  receire 
the  iaoie  firooi  Batfon^  but  to  take  no  iniereft. 

After  the  making  of<  this  will,  and  in  the  life-time  of  the    . 
teftator^  the  fecond  fon  of  Sir  Harcourt  Majlers  died,  but   Sir 
Hm'c^mrfs  other  younger  Tons  were  then  living,  and  made 
plaintiffs  in  tttt  crofs  caufe. 

Hereupon  the  queftions  were,    i^,  whether  the  younger      f  33^  3 
chUdrenof  Sir  Harcourt  Majlers  were  intitled  to  any  part  of  fje^irhirnVmrn 
the  1000/.  debt  given  them  by  the  wilJ,  but  received  by  the   J*  s.  dcvifrs 
teftator  after  the  making  thereof.  B!°iid*thc^re- 

iiduc  of  it  to  C. 
b«t  does  not  mention  'vrhAt  the  debt  in  which  is  owljig  from  J.S.  A.  receives  the  whole  debt  iq 
bis  life-tiney  B.  diet  in  the  te(l4tor's  life. time  :  the  teftator*s  recetvirg  in  the  debt  in  his  own  life- 
time is  an  ademption  of  the  legacy*  as  to  the  devife  of  the  refiduum  of  the  debt;  but  it  may  be 
•UierwlTc  ai  to  the  certain  legacy  given  to  B.  If  B.  had  furvived  the  teftator. 

And  AS  to  this  it  Was  argued,  that  with  refpe^l  to  the  500  /•  a.  deviff s  500!. 

part  of  the  faid  debt  given  by  the  teftator  to  the  fecond  fon  of  lon!i^fon  ofj.^s] 

Sir  Harcourt,  if  the  fecond  fon  had  furvived  the  teftator  there  ^^'^  devifeio- 

nVtght  have  been  fome  feafon^  that  though  the  teftator  after  the  other  fons  of 

the  making  of  his  will  had  received  the  fame,  yet  the  fecond  cufjs  "I'hatlf 

fott'  of  Sir  Harcourt    fliould  be    intitled    thereto,    becaufe  It  *"/  »'*  ^*^« 

Was^'A  certain  (1)  fum  of  500/.  which  was  given  by  th6  will  r  s.  ihouid  die 

Before  they  are 
capable  of  receiving  their  (hare,  the   fliare  or  legacy  of  him  fo  dying  /ball  go  to  the  fnrvivor ;  the 
fdceadibn  d'^es  }n  Ihe  Cfcftator*8  life«time^  this  5C0L  given  to  the  fecund  fon  Axall  not  furvive. 


'  (i)!i!D  Attorney  General  v.  Far.^ns^  faid  he  could    not  accede  to   that  dif- 

ykcfort J  \or A,  Xjamden,   in    Mich,  trrni,  iin(f\ion  (although  lord  Ca;W«r«  ccrtain- 

176^9  Kis  lordihip  took  the  diilinciion  I y  appeared  to  hiive  taken  it)   but  de- 

Uct'wccir  a  legacy  of  a  certain  fum  due  creed   a   legacy  of  **  the  principal  of 

£r6mvrft  particular  perfou,.  and    a   le-  jVs  bond  tor  3^500/."  to  be  a  Jpeafie 

fjgicy.^(/uch  debt  generally^  con/idering  legacy^  (notwitUftanding  the  fum  was 

the  tormer  as  a  legacy  of  qmantity^  but  named)  and  to  be  adeemed  ^r^  ianto  by 

the  fatter  as  /^«r/,^f". — But  lord  Tkui^iikv  thr  teftator  having  received  part  of  it 

io  giving  judgment  10  y^^»^^''y<il/ar-  in  his .  lifcoUme,  a3  a  dividend  under. 

g'M*ie^    on  The   i8th  of  j^ly    I7?6,  the  bankruptcy  of  the  obligor. 

to 
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Rider  <z^«  to  the  faid  fecoQid  Ton  ;  and  where  a  certain  fum  is  given  out 
WAGER.  of  any  fund,  if  the  teftator  binafclf  in  his  life-tiuae  receives  it, 
whereby  his  perfonal  cftate  is  increafed,  this  mud  be  made 
good  to  the  legatee  out  of  fome  other  part  of  the  perfonal 
eftate;  but  where  the  thing  given  is  fpecific,  {viz.)  fuch  a 
debt,  or  the  refidue  of  the  faid  debt,  and  the  teftator  himfelf 
afterwards  receives  in  this  debt,  as  the  devife  is  fpecific,  and 
the  thing  infpecie  by  the  aft  of  the  teflator  does  not  continue 
to  have  any  fubfiftence,  this  is  properly  and  reafonably  an 
ademption  of  the  legacy  ^  and  that  it  is  a  material  di(lin£lion 
where  the  teftator  ( i )  himfelf  calls  in  a  debt  which  he  has 
devifed  by  his  will,  and  where  the  debtor  unprovoked  or  un- 
called upon  pays  it  in ;  for  in  the  latter  cafe  it  cannot  be  faid  to 
be  the  zQl  of  the  teftator,  and  therefore  would  be  no  ademption 
nor  revocation  of  the  will ;  but  in  the  former  cafe  (and  which 
[  33'  ]  was  the  prefent  cafe)  the  admiral  called  for  the  debt  from  Sir 
Harcourty  and  having  received  it,  and  the  legacy  of  the  re- 
fidue to  the  younger  children  of  Sir  Harcourt  being  fpecific, 
the  teftator  himfelf  had  by  his  own  aft  put  an  end  to  the  le- 
gacy and  cxtinguiflied  the  fame. 

And  though  objefled  that  by  this  will  it  was  declared,  that 
if  any  of  the  younger  children  of  Sir  Harcourt  Mafters  fliould 
die  before  they  were  capable  of  receiving  their  fliare,  then  the 
{hare  or  legacy  of  him  or  her  fo  dying  ftiould  go  to  the  fur- 
vivors  or  furvivor  ; 

Yet  the  court  took  it,  that  this  muft  be  intended  if  the  le- 
gatee ftiould  have  furvivcd  the  teftator,  fo  that  the  right  to 
the  legacy  became  veiled  in  him,  and  that  in  fuch  cafe  only 
the  furvivor  ftiould  take;  but  that  where  the  legatee  died 
in  the  life  of  the  teftator,  as  nothing  could  ever  veft  in  the 
legatee,  fo  neither  could  it  furvive  (2)  from  him  ;  but  at  the 
fame  time  the  court  admitted,  that  where  a  devife   is   to  A, 


(i)  So,  Orme  v.  Smithy  1  Eq.  Ca.  Ab.  opinions  were  approved  of  by  lord  Cam^ 

302.  c.    2,     Cro.kat  v.   Crocktit,    ante  ilen  and    lord  ThuriciVy  in   the  above- 

165.      Par/ria[^e\\  rarin'dge,  Ca.  temp.  mentituicd   cafes  o^  Attr.rney  Ginerai  \. 

Tal.  228.      iicd  contra.  Earl o/nomond  ParhfiSy  :ix\il  j4jhburn£r  v*  Miugivire. 
V.    Earl  of  Suffolk,  ante,    l   vol.  464.  (2)  ^e^i  \'\(ic  I'erkins  y.  MickUth^iuaiie, 

Ford  v.    I'Umhig,  poll.  469.      Jltcn  v.  ante,    i    vol.    274.     ff'iUiHg  v.    Baine, 

Ajhton,   poll.    3  vol.  3H6.      Drittkicater  poft.  3  vol.  1 1  3. 
V.  FaUomty  1  Vez.  623.  And  the  latter 

for 
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for  life,  remainder  to  B.  and  A.  dies  in  the  teftator's  life^time.      Rider  <cf. 
B.  ihall  takfe  prefentlyj  or  if  a  devife  be  to  J.  Xa)  and  B.      Wager. 
and  A.  dies  in  the  teftator's  Irfe-tiinc,  and  th*n  the  teftator  ^sl]k.**»j3.^'" 
dies,  there  B.  (hall  have  the- whole;  for thcfc  cafes  fectti  to 
be  within  the  plain  intention  of  the  teftator ;   but  in  the  prin- 
cipal c&fe  it  was  quite  a  drain,  to  fupport  a  legacy  given  out 
of  a  fund  which  the  teftator  himfelf  had  by  his  own  volun- 
tary k€t  put  an  end  to ;  for  ^bich  reafon  Lord  Chaneellor  de- 
clared that  all  thefe  legacies* to  ^he  younger  chirdren  of  Sir 
Har court  Mafters  were  extindy'and  {hould  not  be  n^de  good  f 
and  upon  this  point  were  cited  Raynwnd  335.     Pauleys  cafe, 
Swinboumt  J  part  cap.  20,  447.  and  the  cafe  oi  [b)Orm  v.    (^)iVeni.63i. 

C«.;#/.  Abridgment  of 

^'^^^^  .     Cafes  in  Eciuicy 

,.    •  302. 

•  2^,  As  to  the  point  where  the  teftator  devifed^  to  Batfon   B-  <>w«  a,  a 
the  money  which  he  owed  the  teftator,  and  whlcbi  be  after-    gives  the  d'ebc 

to  B.  and  after - 
wirJs  recci\c«;  ic 
himfelf  in  hit 
,,.  .        ,  1  J-  1  t  .  lifetime;  this 

calling  in  the  money,  yet  there  dm  not  appear  to  have  been    is  an  ademption 

any  intention  in  him  to  forgive  any  thing  but  the  intereft  of  ^^"^' 

this  debt,  and  that  this  was  intended  to  be  no  more  than  a      L     33     J 

releafe  by  a  will,  which  though  not  in  (i)  ftridnefs  a  releafe 

(for  it  being  by  will  could  Operate  only  as  a  legacy,  and  mutt 

be  aflets,  and.  liable  to  pay  the  debts  of  the  teftator)  yet  it 

fcemcd  only  intended  as  a  releafe  by  his  will,  which  intention 

was   altered  by  the  teftator's  confcnting  in  his  life- time  to 

receive  the  debt  himfelf,  and  the  will  intimated  no  more  than 

that  the  teftator's  executors  fliould  not  after  his  death  give  any 

trouble  or  molcflation  to  Batfon  for  this   debt  j  and  therefore 

as  to  this  legacy  claimed  by  Batjoriy  the  court  declared   that 

it  was  alfo  extinct. 

The  next  point  was  concerning  the  moiety  of  the  real  eftatc 
of  admiral  L/Vr/r/^;/,  which  he  covenanted  to  fettle  to  the 
ufe  of  himfelf  for   life,  remainder  to  the  ufc  of  Sir  Barnham 


wards  himfelf  received.  Lord  Chancellor  faid  this  alfo  was  clear ; 
for  though  the  evidence  was  not  fp  flrong  as  to  the  teftator's 


(i)   Vide  Eliiof  V.  Davenport,   ante,       580. 
I  vol.  83.     Stbthorf  v.  Moxom,  3  Atk. 


AnJ 
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Rider  <v. 
Wager. 

Oae  devifet  to 
his  wife  fix  mef- 
fuagesy  and  the 
reit  of  his  real 
cftate  equally  to 
hi&  two  daugh- 
ters in  fee,  and 
afterwards  on 
the  marriage  of 
hiseldeftdaagh-i 
tcrhecovenanta 
to  fettle  one  mo- 
lec\  OB  her  and 
hei  hulband; 
the  devife  of  the 


[*333  ] 


f *334  ] 

A.   has   two 
daughters,  B. 
and  C.  and  de^ 
vifcs  one  moiety 
of  his  real  and 
pcrfonal  eltace 
to  B.  the  other  . 
xnoiety  of  his 
real  and  perfonal 
eDate  to  C.  and 
afterwards  A. 
in  confideration 
of  man i age  co- 
venants to  ftfttle 
a  moiety  or  his 
real  eftatt  upon 
the  hufbmd  that 
marties  B.  the 
hufband  (hall 
h^vc  one  moiety 
by  the  ffttlc- 
nfiCht,  and  the 
wife  the  moiety 
of  the  other  mo- 
iety by  the  will. 
(<i)l  Ve-n.115. 


And  it  was  infifted,  and  fo  held  by  the  coiirt,  that  though 
this  was  but  a  covenant,  and  therefore  at  law  no  revocatioa 
of  the  will  by  which  the  teftatorfaad  difpofed  of  his  snl  eftate, 
yet  that  the  iame  being  for  a  valuable  confideradon,  was  in 
equity  tantamouMt  to  a  conveyance,  and  confequently  inequity 
(i)  a  revocation  of  the  will,  as  to  the  oioiety  of  the  fix 
houfes  *  devifed  by  the  teftator  to  bis  wife }  fo  that  the  plaintiff 
Sir  Bamham  Ryder  ymiS  intitled  to  one  clear  moiety  of  the  real 
eftate,  and  Co  an  account  of  the  rents  and  profits  thereof  from 
the  death  of  the  teftator.    But, 

fix  houfes  fhall  be  good,  and  fabfift  oat  of  the  remaljilaf  moiety. 

'  As  to  the  fix  houfes  devifed  to  the  teftator's  wife,  it  being 
the  teftator 's  intention  that  (he  (hould  have  them,  the  xourt 
held  that  ihe  (hould  have  a  fatisfa^on  out  of  the  remaining 
moiety,  and  thlat  the  wife  (hould  not  fuffer  by  the  n&arriage- 
articles,  there  being  enough  out  of  the  other  moiety  to  fupply 
and  fatisfy  the  devifc  of  the  fix  houfes  to  her  \  altbo'  on  the 
other  fide  it  was  objected,  that  the  wife  having  a  jointure  of 
400  /.  per  annum  made  to  her,  there  was  the  lefs  reafon  for 
the  court  to  ftrain  any  thing  in  her  favour  againft  the  co-heir 
the  youngeft  daughter,  who  was  left  but  indifferently  provided 
for,  the  remainder  of  this  400/.  per  tf/fnirm  jointure  being  to 
go  over,  after  the  jointrefs's  death,  to  c6llateral  heirs  male. 

In  the  next  place,  as  to  the  other  moiety  of  the  real  eftate, 
it  was  decreed,  that  the  teftator's  widow  was  to  have  for  her 
life  fix  houfes  part  thereof,  and  the  refidue  of  fuch  moiety  fub- 
je6l  to  the  wife's  eftate  for  life  in  the  fix  houfes,  to  be  divided 
in  moieties,  one  moiety  thereof  to  go  to  the  elder  daughter, 
and  the  other  to  the  younger ;  and  tho'  it  was  infifted,  that  it 
appeared  to  be  the  plain  intention  of  the  teftator  that  both 
daughters  (hould  have  equal  portions  by  the  5000/.  in  money 
given  to  theeldeft  daughter  on  her  marriage,  and  the  5000/. 
which  the  teftator  refervcd  power  to  difpofe  of  in  legacies  by 
his  will,  and  that  it  was  a  very  {a)  common  cafe,  where  a 
man  by  willgives  a  portion  of  1000/.  to  one  of  his  daughters, 
and  afterwards  lives  to  marry  that  daughter,  and  gives  *  her 
1000/.  or  feme  greater  portion,  to  conftnie  fuch  portion  to 
go  in  fatisfa£lion  and  difcharge  of  the  legacy,  it  being  as  if 

Prcced.  in  Chan.  i%i* 


^ 


(l)   So,  Ccttcr  V.  Layer,  poll.  624. 


the 
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the teftator  hid  himfelf  paid  bis  own  legacy  In  his  life-time; 
and  that  it  was  within  the  fame  reafon  in  the  prefent  cafe, 
where  the  teftator  by  his  will  gave  a  moiety  of  his  real  and 
perfonal  eftate,  to  his  ddeft  daughter,  and  afterwards  in 
his  life*time  upon  her  marriage,  gave  her  a  moiety  of  his  real 
and  perfonal  eftate,  that  this  ihould  be  a  fatisfa£lion  and  pay- 
ment of  the  legacy :  ( i ). 

Yet  to  diis  the  Lord  Chancellor  faid,  that  tho'  it  might  be 
tbe  Intention  of  the  teftator,  it  was  neverthelefs  going  too  fiir 
from  plain  words ;  and  this,  cafe  was  the  ftronger,  in  regard 
that  after  the  teftator  had  entered  into  thefe  articles  for  the 
giving  half  his  real  and  perfonal  eftate  to  the  plaintiff  Sir 
Bambam  Rjder^  he  executed  a  codicil  whereby  he  conivrnied 
his  will'  fubjed  to  the  articles  ;  which  confirmation  was  a  re* 
pablication  (a)  of  bis  will,  and  as  if  he  had  wrote  it  over 
again,  or  had  afterwards  for  a  valuable  confideration  affigned 
over  a  moiety  of  his  real  and  perfonal  eftate  to  his  eld^ft 
daughter,  by  which  the  faid  moiety  thus  difpofed  of  did  no 
longer  continue  any  part  of  the  teftator's  eftate,  fo  that  the 
teftator  afterwards  by  dcvifing  a  moiety  of  his  real  and  per- 
fonal eftate,  muft  be  intended  to  have  meant  the  remaining 
moiety  only,  and  to  have  divided  that  mciety  into  moieties. 

Sthly^  It  being  urged  that  the  teftator  admiral  Littleton  and 
his  wife  having  joined  in  the  mortgage  by  Jeiifc  and  rcleafe 
and  fine,  this  was  a  revocation  of  the  ;idmirars  will : 

Is$r4  CbanciUor :  replied^  that  it  could  only  be  a  revoca- 
tion pro  tanto  (3). 

tthfyj  It  was  contended  that  this  mortgage  being  a  debt, 
muft  be  paid  out  of  the  perfonal  eftate,  nay  that  it  ihould  be 
paid  out  of  the  perfonal  eftate  prior  to  the  fpecific  legacies,  at 
leaft  before  the  pecuniary  legacies,  and  it  was  faid  to  have  been 
determined  (^),  that  a  mortgage  (hould    be  paid  out  of  the 


Rider  «zf. 
Wag£r» 


One  by  deed 
and  fiae  in(»rc« 

g4gcs,  this  .1 
icvocacion  of  A 
will  only  jiro- 
tmtii* 


C  335] 


(0  Vide  ^^r/o/ V, /r'to/y^or^,  ante,  1  Lord  Montfcrt ^    i  Vez.  485. 
vol.681.  (3)   i>0,    York  V.  Stons,    iSnlk.  i;8. 

(2)   Vide  Ach^rley  v.  Vernon^  Com.  Perkins  wlValicr,  i  Vcrn.  97.     //.?// v. 

Rep*  381.   and  3  i3ro.  P.  C.  107.  Pet-  Dunch,   \  Vcrn.  yi),  342.     Pcr/or.s  v, 

t€rv.  Potter,    I    Vez.    437.      Gihfori    v.  Free^nan,  l  htk.  •j:^: , 

(i?)*  Tills  was  determined  in  tlie  cafe  of  Ball  v.  Ball,  by  lord  Macclesf.dd  in  1720. 

nerfonal 
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Rider  v.       pcrfonal  eftatc,  in  preference  to  the  cuftomary  or  orphanage 

RxDfcR.        pgrt  by  the  cuftom  of  London  ;  which  laft  was  admitted  by  the 

court,  bccaufe  the  cuttotn  of  London  cannot  take  place  till 

^^te^oVlTfree.     after  the  debts  paid,  however  it  was  afterwards  admitted  by 

manihaiibeap-    ^.Q^^fcl  on  both  fides,  that  the  land  bemg  made  by  the  tefta- 

plicd  to  pay  **  ' 

inortgagct,pre-  tor  hlmfelf  a  fund  for  the  payment  of  the  mor^gage-moncy, 

cu"om.*^o*J*  tho*  the  fame  Ihould  be  cafcd  againft  an  adminiftrator  or   re- 

orphanage  part,  fijuary  legatee,  yet  it  ihould  not  be  eafcd  fo  as  todifappoint 

fiduary  legatee,  any  of  the  debts,  or  even  ( i )  legacies  given  by  the  will,  either 

bat  not  aeainft       ^       •  r 

a  pecuni.^  or  ^    fpccific  or  pecuniary. 

fpccific  legatee. 


(0  So,  Tifping  V.  Tipping^  ante,  i  vol.  694.     Da^uis  v,  Gardiner,  ante,  190,  &c 


Cafe  q6.  Chefter  verfus  Painter/ 

At  the  Coun- 
cil. X  T  P  O  N  an  appeal  to  the  king  in  council  from  a  decree  in 

»Eq.  Ca.  Ab.        v>    thc  couft  of  Chancery  in  the  ifland  of  Antigua: 
313.pl.  21. 

375.  pi.  24.  560.  pi.  6.  One  Jevifcs  a  third  of  all  his  cfl.ite  whatfoever  to  his  wt/e,  and  two 
thirds  of  all  his  real  anJ  perfonji  ef^ate  to  his  Ion  J.  S.  and  his  heirs  ;  the  wife  has  but  an  ellace  for 
life  in  the  third  part  of  thc  rcul  cflatc,  the  word  **  eftatc"  being  intended  to  dcfcrtbe  the  **  thing"  only, 
and  not  the  <<  intereft"  in  the  .thin];,  and  when  thc  teftator  intends  to  pafa  a  fee,  he  adds  the  word 
**  heirs"  to  thc  word  **  eftatc."  ' 

The  cafe  was :  One  yohn  Painter  felfed  in  fee  of  a  real 
eftate,  and  pofTefTcd  of  a  perfonal  eftate,  in  June  lyii*  made 
[  336  ]  ^^^  ^^'''  ^^^  thereby  gave  and  bequeathed  one  third  part  of 
all  his  ejlate  whatfoever  to  his  wife  Anne^  and  devifed  to  his  fon 
]/;/;;;  Painter  and  to  his  heirs  two  thirds  of  all  his  real  and  per- 
foiinl  eftatc,  upon  condition  to  pay  his  debts  \  and  gave  to 
y.  5.  thc  fum  of-  payable  at  twenty-one,  and  in   the 

mean  time  he  to  have  the  yearly  furn  of  ■■  which  did  not 

amount  to  the  intcreit  of  thc  legacy  given  to  him.  y.  S,  died 
under  twenty-one,  and  his  executors  demanded  the  legacy 
prcTcntly. 

In  thc  privy  council  were  prefent  inter  aP  thc  Lord  Chief 
Jufticc  Raymond^  Sir  Jcfeph  Jckyll  Mafter  of  the  Rolls,  and 
the  Lord  Chief  Juft ice  fvrr^  and  the  qucftions  were, 

3  1/?. 
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%/i^  Whether  the  wife,  to  whom  the  third  part  of  all  the    Chester  v. 
ffftator's  eftate  whatfoever  was  devifed,  (hould  have  an  eftate     Painter. 
in  fce,  or  only  »n  eftate  for  life  ?  ( 1 } 

2dfy^  Whether  the  wif^fhould  have  a  third  part  of  the  per- 
fonal  eftate  free  from  the  debts,  or  only  a  third  part  of  fo 
much  as  (hould  remain  after  payment  of  debts  ? 

yUy^  Whether  the  'executor  of  J,  S.  (hould  be  paid  this  tits'iCtitoU 
legacy  prefently,  or  wait  until  fuch  time  as  y.  5.  would,  if  ofai,  a.  die? 
he  had  lived,  ha/e  attained  his  age  of  twenty-one.  efwuyn'ftaU 

not  have  the  le- 
gacy until  fuch  time,  as  A.  ihouM  have  come  to  it,  it  be  had  llvod* 

As  to  the  fir  ft,  the  Chief  Ju/lices  and  the  Mafter  of  the  Rolls 
without  difEculty  held,  that  by  the  devife  of  a  third  part*  of 
all  the  teftator's  eftate  whatfoever  the  land  did  pafs,  as  well 
as  the  perfonal  eftate,  by  virtue  of  the  word  [whatfoever  ] 
but  they  conceived  that  the  wife  (hould  have  but  an  eftate  for 
life  therein,  the  word  feftate]  being  rather  a  defcri^tion  of 
the  thing  itfelf,  than  of  the  teftator's  intcreft  in  it;  and  by  [  337  } 
the  next  claufe  it  appeared,  that  where  the  teftator  intended 
to  give  a  fee,  there  he  took  care  to  add  the  word  [heirs]  to 
the  word  [eftate,  J  f 

But  as  to  the  other  two  points,  the  Judges  and  (he  Majler 
jf  the  Rolls  took  time  to  confidcr,  and  having  met  together, 
they  all  agreed,  and  Raymond  C.  J.  delivered  it  as  their  una- 
nimous opinion  with  regard  to  the  fecond  point,  that  the 
widow  (hould  have  hei:  thirds  not  liable  to  the  debts,  they 
being  by  theexprefs  words  of  the  will  fix^d  upon  the  other 
two  thirds,  by  which  the  devife  to  the  wife  was  rendered 
clear;  and  upon  this  point  were  cited  Dy,  59.  i.  164.  a. 
iSoldJb.    149. 

As  to  the  third  point  they  lilcewife  held  unanimoufly,   that    WVjJepo#. 
the  executors  ot  the  legatee  (hould  (^)  wait  for  their  legacy    Wiriiam""?nd^ 

tbediftin£tion 
tbere  taken  between  the  executorf  or  adminiftrators  of  a  Icf^atee  dying  before  the  day  ut  paymeatf 
ud  the  devifee  over. 


(i)  On  this  head  vide  Barry  v.  Ed^qrtk,  poll   523. 

t  But  fee  the  cafe  of  Ihhetfon  v.  Beciuuith,  where  the  devife  was,  pf  ^l  my 
fjlat€  to  A.  for  life,  and  to  7;  Z>.  after  her  death,  he  taking  the  teitator*.^  naaie^ 
and  if  he  retufed,  to  M.  B.  and  her  heirs  for  e*ver.  The  Majhr  of  the  Rolls  held 
T.  D.  wok  only  an  eftate  tot  life  ;  but  1 1  Dec.  173J.  lord  Taliot  was  of  opinio/^ 
jr.  Z>.  had  a  fee,  and  varied  the  decree  at  the  Rolls.     Ca.  temp.  Tal,  1  c?. 

Vo^.  II.  S  r  >/     ^^, 
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Chester  v*  uhtil  fuch  time  as  their  teftator  (hould,  in  cafe  he  had  livcd| 
Painter.  j^j^y^  attained  twenty-one,  it  being  unreafonable  that  the  exe- 
cutors of  y.  S,  (landing  in  his.  place  (hould  be  in  a  better 
cafe  than  jf,  S.  himfelf  would  have  been,  had  he  been  living ; 
and  It  was  to  be  prefumed  that  the  firft  teftator  bad  made  a 
computation  of  his  cftate,  and  confidcred  when  the  fame  would 
beft  bear  and  allow  of  the  payment  of  this  legacy )  and  there 
could  be  no  reafon  given  why  an  uncertain  accident  fhould 
accelerate  the  payment  of  this  legacy  before  the  time  which 
was  at  firft  intended  for  that  purpofe.  See  in  fupport  of  this 
refolution,  2  AV/«.  94,  199,  but  1  Leo.  %']'].  Lady  Lodge's 
cafe,  contra. 

The  above  cafe  was  reported  to  me  by  the  right  honourable 
Sir  Jcfeph  JeJ^yll  M^Rcr  of  the  Rolls. 

Cafe  97.        •Attorney  General  ver/us  Hooker,  and  Somncr 

Lord    Chan-  Verjus   Hookcr. 

ccllor  King. 

a  Eq.  Ca.  Ad.      ^~T^  HIS  fuit  {Inter  aP)  was  for  a  diftribution  of  the  furplas 

iJVhe  ca^fc  of  a        A      of  a  pcrfonal  eftate  : 

will,  tho'  an  cx- 

prcfs  legacy  be  gWf  n  to  the  executors,  yet  if  a  legac\  5s  alfo  given  to  the  next  of  kin,  thii  is  eqiully 
a  bar  to  the  next  or  kin,  as  to  « he  ex  ecu  tori  j  jnJ  thereturc  it  the  furplus  be  not  aifpored  or  17 
the  will,  the  executors  Ihall  have  it.     (^. 

[*338  ]  The  cafe  Vv-as,  one  having  a  fiftcr,   who  was  next  of  kin, 

and  having  fevcral  fums  of  money  in  the  South-fea-  and  bank, 
made  his  will,  whereby  he  deviled  100  L  per  annum  to  his 
fifter  for  life,  and  ihe  rcfulue  of  his   bank-flock   to  his    cxc- 

rutor,  and  devifcd  per  cuHum  out  of  his  South*fea  flock 

to  remainder  of  his  faid  Hocks  to he  dcvifed 

the  furniture  of  his  houfe  to  his  executor  and  the  heirs  of  his 
body,  giving  an  exprefs  legacy  of  a  fum  of  money  to  his  fifter, 
and  making  one  who  did  not  appear  to  be  any  relation  to  him 
executor  J  but  there  was  no  difpofition  of  the  furplus  of  his 
perfonal  eftate.  On  the  death  of  the  teftator,  the  queftion 
was,  how  the  refidue  of  the  perfonal  eftate  fhould  go  ? 

Infifted  by  Mr.  Lutuycl>e  and  Mr.  Talbot  on  behalf  of  the 
fifter  the  next  of  kin,  that  here  being  an  exprefs  legacy  to  the 
executor,  it  neceflarily  implied  that  he  was  to  have  no  more, 
ixprejpo  unius  ejl  exclufio  alterius^  the  executor  could   not  have 
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ttli  znd/ome  I  and  tho' the  fifter  had  an  cxprefs  legacy  as  welt    Attorney 
as  the  executor,  yet  this  did  not  bar   the   next   of  kin   fro(n    General  v* 
taking  (under  another  will)   by   the   flatute  of  diftribution  ;      "0<JKer. 
jhat  in  moft  of  the  cafes  which   had  been  decreed  where  the 
executor   had  an  exprefs  legacy,  the    next   of  kin  had  one 
too,   which  yet   was   no   obje£iion  againft  letting  fuch  next      r  ^       -i 
of  kin  into  a  diftribution  ^  they  admitted  the  cafe  of  Ball  2ind 
Smith  in  lord  Haf court's  time,  where  the  teftator  marrying  the 
widow  and  executrix  of  one  Atkins^  who   as  executrix  was 
poflefled  ofaconfiderable  quantity  of  plate,  and   the  teftator 
Smith  by  his  will  gave  to  his  faid  wife  all  the  plate  and  goods 
which  he  had  with  her,  and  made  her  executrix,  without  dif- 
pofing  of  the  furplus  ;  this  being  in  the  cafe  of  a  wife,  lord 
Harcourt  decreed  the  furplus  to  her;  but  iheyobferved  at  the 
fame  time  that  the  plate  and  goods  were  what  (he  already  had 
as  executrix  of  her  former  hulband,  and  therefore  the  devife 
thereof  to  her  was  in  ftridlnefs  void  ^  that  according  to  lord 
Macclesfield's  opinion  every  executor  was    but  a  truftee,  and 
that  if  an  executor  dies  inteftate,  all  the  pcrfonal  cftate  the  pro- 
perty whereof  is  not  altered,  will  go  to  the  {a)  adminiftrator    («)  See  the  caffe 

...  -  -  ,  ,  f. .  .  .  of  the  Duke  of 

di  boms  nottf  CTr.  and  not  to  the  next  of  kin  to  the  executor.         Rutland  verfus 

Duchefs  of  Rut- 
land, ante  97.  and  Farrington  rerfus  Knightley,  vol.  i.  5534 

Solicitor  General  contra :  It    is  a    very  ftrange   conftruilion 
that  becaufe  the  teftator  not  knowing  (perhaps)   how  far  his 
perfonal  eftate    will   hold  out,  gives    in  all  events  an  exprefs 
legacy  to  his  executor,  therefore  the  latter  fhall  not  have  the 
refidue  as  executor !  furely  he  (hall ;  but   in  this  cafe   it    is 
the  ftronger,  fince  as  to  thefe  ftocks  out  of  which  particular 
annuities   are  given  to  fome  perfons   for  their  lives,  the  re- 
mainder is  devifed  to  the  executor,  which  (hews  that  the  re- 
mainder of  the  whole  was   intended  to  go  to  him^  and  it    It 
like  the  cafe  of  the  diuhefs  of  {h)  Beaufort.,  where  the  late  duke   (A)  See  Farriri- 
of  Beaufort  gave  the  ufe  of  his  plate  to  his  wife  for   life,  and    KniJbtUy  ubi 
after  her  death  gave  the  plate  to  his  grandfon  (afterwards  duke   ^"i'"* 
of  Beaufort)  and  made  his  wife  executrix,  without  difpofing  of 
the  furplus  of  his  perfonal  eftate;  whereupon,  iho*  the  court       [3*0] 
of  chancery  decreed  the  furplus  to  go  to  the  next  of  kin,  yet 
the  houfe  of  lords  reverfed  that  decree  and  gave  it  to  the  wife. 

Lord  Chancellor :   I  could  wifti  an   z&  of  parliament  was 
qrade  to  reduce  this  point  to  a  certainty,  for  if  it;  were  once 

S  2  fetUed 
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At  TOR  KEY  fettled  cither  way,  it  would  be  well  enough  ;  but  in  the  prcfent 
LrkNERALv,  ^  r  jf  ^hg  exofefs  Icgacv  to  thc  executor  be  allowed  to  ex- 
elude  him  from  taking  the  furplus,  by  the  fame  reafon  the  ex« 
prefs  legacy  to  the  next  of  kin  will  bar  ( i )  her  likewife ;  and 
then,  here  being  exclufion  againft  exclufion,  the  law  mud 
take  place,  and  the  executor  have  the  furplus  as  executor. 

As  to  what  has  been  urged,  that  if  an  executor  dies  in« 
teftate,  all  the  perfonal  eftate,  the  property  whereof  is  not  aU 
tered,  (hall  go  to  the  adminiftrator  de  bonis  non^  Vc*  and  not  to 
the  next  of  kin  of  the  executor  ;  this  is  true,  becaufe  from  the 
time  the  executor  dies  inteftate,  the  firft  teftatordies  intcftate 
alfo,  and  it  was  the  executor's  own  fault  that  be  did  not,  aa 
he  might,  alter  the  property. 

But  the  law  fays,  and  the  general  notion  of  mankind  isj 
'.;)  Scetiirof  that  the  making  a  man  executor,  is  giving  him  [a)  all,  which 
.hap.  I.  pates'  is  the  left  to  be  wondcrcd  at,  when  it  is  confidered  that  pcr- 
nJ^i*^".!  thu  ^*'  ^"^"^^  eftatcs  were  not  near  fo  large  formerly  as  they  arc  at 
luipoic.  prefent. 

Accordingly  it  was  (2)  decreed  in  the  principal  cafe,  that 
the  executor  fhould  take  the  furplus  as  executor ;  tbo'  Mr. 
Lutwych^  faid  this  would  fhake  many  precedents  (3). 


(i)    Sed  contra   Andre- v  \',  Clark,   2       \\\tXi^mr  o\  Sommr  \,  Hooker, 
\'cz.  162.  (3)   Vide    Farrington    v.    KnightUy, 

(2)  Kcg.Lib.  B.  1725.  foK469.  by      ante,  i  vol.  544. 


^'"^^  98.  ^Thomas  verjus  Bcnnet. 

Lord  Chan-  ^ 

UP  O  N  a  marriage  fettlement  pin-money  was  refcrved 
tor  the  wife,  \yi%.)  50/.  pr  annum  for  her  apparel  and 
ney^o/herTp'l  Private  cxpcnces,  fccured  by  a  term  for  years  ;  the  bulband 
parci  and  ex-        ^jjcJ  and  foon  after  the  widow  died,  upon  which  her  executors 

prrncei;  iFthey         ,  ,     .  .  ,     ^  r    t  •  . 

cohabit  together    demanded  m  equity  500/.  for  ten  years  arrears  of  this  pm- 
mam^^a'in^h?*/"*^    moncy ;  but  it  appearing  that  the  hufband  maintained   her, 
the  aircjrsof       and  on  thc  other  hand  there  being  no  proof  that  (he  had  ever 
ToTrrc^erjibie.    demanded  the  pin-money,  this  claim  was  difailowcd  ( i ). 
l*34'J ■ 


(1)  Vide  PtwiUy*  Hanktj,  ante«  84. 
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l/iy,  {Inter  aF)  the  czk  wzSf  that  Benttei  marrying  Mary  Thomas  v. 
the  niece  of  the  tcftator  Thomas^  the  latter  by  marriage  ar-  B£^^£T. 
tides  agreed  that  he  would  at  the  time  of  his  death  leave  de- 
y'lfe  or  otherwife  convey,  lands  and  tenements  of  the  yearly 
value  of  30/.  to  the  heirs  of  the  body  of  his  niece  Mary  Bennet 
by  her  faid  huiband  and  to  their  heirsj  provided  that  if  there 
ibould  be  more  than  one  child  of  the  marriage,  then  the  teftator 
Thdmas  (hould  be  at  liberty  to  difpofe  of  this  30  /.  per  annum 
to  fuch  of  the  children  of  the  niece  as  he  ihould  think  fit ; 
and  in  the  beginning  of  the  articles  it  was  faid  to  be  for  the 
better  advancement  of  Bennet  and  his  intended  wife,  and  the 
ifliie  of  the  marriage. 

The  teftator  Thomas  died,  Bennet  and  his  wife  were  living 
and  had  feven  children,  and  demanded  for  the  children  the 
30/.  fer  annum  ^ii\i  the  arrears  thereof  from  the  death  of  the 
teftator  Th§masj 

Objeded,  The  30  /.  per  annum  is  to  be  left  to  the  heirs  of  r  ^ . ,  1 
the  body  of  the  niece  Mary  by  Bennet^  ^  nemo  efl  hgeres  v/- 
ventisj  fo  that  this  30  A  per  annum  is  not  to  commence  until 
after  the  death  of  the  niece  Mary,  at  which  time  all  her  children 
may  be  dead,  confequently  it  is  uncertain,  whether  the  niece 
Mary  will  then  have  any  heir  of  her  body  by  Bennet,  or  who 
will  be  that  heir. 

Lcrd  Chanceilar :  This  is  a  cafe  of  articles,  in  the  conftruc-  ^     . 

i-      ,  .    1      •  i_  I  f     •       •      .  Court  of  equity 

tion  of  which  the  court  has  a  much  greater  latitude  than  in  the  has  a  Utituce  in 
conftruaion  of  limitations  of  eftates  :  thus  in  the  cafe  of  (a)  ^o^^Zhi^f^''''' 
marriage  articles  to  fettle  lands  on  the  hufband  and  wife  for  their  (•)  vwc  vol.  i. 
lives,  remainiicr  to  the  heirs  male  of  their  bodies,  it  fhall  be  un-  mao,  145. 
lerftood  to  have  been  intended  the  firft  and  every  other  fon  ;  fo 
here  the  wofds  [heirs  of  the  body  of  the  niece  by  her  hufband]  wherethcword, 
(ball  be  conllrued  children,  and  the  rather,  bccaufe  it  is  faid  luft    [hcirsof  the 

...  •  ^    t  1  Dodjcs  of  the 

afterwards,  and  to  tkeir  heirs,  whereas  if  there  be  a  fon  of  the   hu(bana  and 
marriage,  it  muft  be  his  heirs  alone  that  muft  take  ;  and  tho'  in  hcirsi^iirur 
cafe  there  had  been  only  daughters,  the    words    [their  heirs]   conftruedch.1 
bad  been  proper,  yet  here  arc  fons,  and  it  cannot  be  intended 
that  the  provifion  was  for  daughters  only,  when  not   fo  -ex- 
prefled,  and  the  provifo  that  refcrves  a  power  to  the  teftator 
Thomas  the  uncle,  if  he  thought  fit,  to  give  preference  to  any 
of  the  children  befo/e  thc/eft,  fliews  that  all  the  children  were 
to  take,  unlefs  the  teftator  TIfomas  the  unqle  (hould  think  pro- 

S   3  per 
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Thomas  v,  per  to  interpofe,  and  make  an  appointment  of  the  30/.  pei^ 
^  **  *  annum  to  any  one  of  the  children  ;  moreover  the  preamble  of 
the  articles  was,  that  the  ifTue  (hould  be  advanced  as  well  as 
the  hufband  and  wife,  for  which  reafon  all  the  children  of 
Bennet  by  his  wife  Mary  that  were  born  at  the  time  of  the 
teftator's  death,  ought  to  take  this  30  /•  per  annnniy  and  are 
[  343  ]  in  tilled  to  the  arrears  from  the  death  of  their  uncle  the  tefta- 
tor  Thomas. 

Wherf  there  is  3///y,  There  being  a  claufe  in  the  teftator  Thomases   will, 

wriuhltinc^are  ^^^^  *^  ^^^  cftatc  given  by  his  will  to  his  younger  niece   jfnru 

what  is  left  to  LeweUln^  fhould  prove  of  greater  value  than  what  he  had  be- 

<haij  exrccd  in  fore  given  to  his  niece  Alary  Bennct^  then  fo  much  ihould  be 

•  ue  what  It  taken  from  his  niece  Anne  LewelJinjSLnd  be  refunded  to  his  eldell 

given  to  ano-  ' 

%  le ,  the  f»'r-  niece  Mary^  as  would  make  them  equal ;  it  was  thereupon  ofa- 
protantoj  what  jcflcd,  that  what  the  children  of  Mary  were  intitled  to  by  the 
isgWent.j either    f^jj  carriage  articles  could  not  be  taken  as  given  to  Aiary. 

ot  the  daughter  s  ^^  ^  -^       . 

rhildrchifc  to  be 

|[,uui^il  ufon  4i  given  to  the  daughter* 

But  Lord  Chancellor  interrupted  the  counfel  in  this,  declar- 
ing it  to  be  clearly  his  opinion,  that  what  by  the  marriage 
articles  was  provided  for  the  children  of  Mary  by  her  friends, 
ought  to  be  looked  upon  as  part  of  the  provifion  for  Mary^  and 
as  done  for  her ;  Ance'  it  was  doing  that  for.her  children 
which  otherwife  (he  or  her  hufband  Bennet  would  have  been 
obliged  to  do  themfelves. 

A  icgtcy  given  4^/^6s  ^^^^  being  a  legacy  of  100  /.  given  to  the  executor, 
toj.s.  Aailnrt   ^nd  the  teftator  having  afterwards  contraded   a  debt  of  25/. 

be  taken  to  be  a  o  ^ 

faiUfaaion  of  a    with  the  executor  (who  was  arn  attorney)  for  fees  and  bufinefs 
equcni  c  t.    j^^^^  refolved  without  difficulty  that  this  debt  being  contract- 
ed fubfequent  to  the  will,  the  legacy  could  be  ( 1 )  no  fatisfaclion 
for  the  fame. 


(1)  So,  Cr^i«;wfr*s  cafe,  i  Salk.  508.      Icrw  Fo-wUr,  poll.  3  vol.  355. 
C^^ivr^Vcafe^  ante^  i  vol.  409.     Fo^- 


D  E 


^  ^  [  344  ] 

Term.  Pafchas,   1726. 


Kcylway  verfus  Keylway.  Cafe  99. 

r)Oi^r/ JCfy/w/iy  died  inteftate,  leaving  a  wife  and  no  child,  celJorKiNc 

and  leaving  a  mother,  three  brothers,  a  fifter,  and  two  Ciib.  Rep.  189, 

nieces  the  children  of  a  deceafcd  brother,  and  poflefled  of  a  '^.?; 

confiderable  perfonal  e{}ate«  and  the  queftion  being  touching  »E<i.  Ca.  Ab. 

the  diftribution  thereof:  IJIs.  pi.^g.' 

By  theftatuteof 
1  Jac.  2.  c.  17.  if  after  the  death  of  the  fathrr  any  of  hii  children  (hall  die  inte/late  without  wife 
or  children,  every  brother  and  fifter  and  their  r^prefentaiives  (hall  have  an  equal  Aare  with  the 
mother.'  The  cafe  wai,  after  the  death  of  the  father  the  iotx  died  intcilate  leaving  a  wife,  and.wi<h> 
out  children,  but  leaving  a  mother,  brothers  md  a  fifter,  and  two  nieces  the  children  of  a  deceafed 
brother.  KefoWed  that  this  was  within  the  ftatute,  and  that  the  inteftate's  wife  (h  )uld  have  but  one 
zAoictyj  and  as  to  the  other  moiety,  that  the  inteilaie^s  brothers  and  filler,  &c»  ibould  come  in  for 
am  c^oal  /hare  thereof  with  the  mother* 

I/?,  It  was  admitted  by  all,  that  the  inteftate's  wife  was  to 
have  one  moiety  of  his  pcrfonal  eftate  by  the  ftatute  of  diftri- 
bution, 22  ^  23  Car,  2.  cap,  10.  fo  that  the  only  difficulty 
was,  as  to  the  remaining  moiety,  whether  the  inteftate's 
mother  as  the  next  of  kin  Ihould  have  it,  or  whether  the  in- 
teftate's  brothers  and  fifter,  ^c,  (hould  come  in  for  their  fliarcs 
^hereof  equally  with  the  mother  ?    f 

Obje£ted  on  behalf  of  the  mother,  that  by  the  ftatute  of  [  345  ] 
diftribution  the  mother  as  next  of  kin  was  intitled  to  this  re- 
maining moiety  juft  as  the  father  would  have  been,  and  that 
the  brothers  and  fifter,  ^c,  could  not  be  thought  to  be  of  equal 
degree  of  kindred  to  the  intcftate  with  the  mother ;  quod 
fuit  conctJJ^  per  cur  \ 

Then  it  was  infifted,  that  this  cafe  was  rwt  within  the  Ji at, 
of  yac,  2.  c.  ij.y^i?,  7.  the  words  of  which  are,  **  that  if 
"  after  the<)eath  of  the  father  any  of  his  children  fhall  die  in- 
♦*  teftate  without  wife  or  children  in  the  life-time  of  the 
♦^  mother,  every  brother  and  fifter  and  the  reprefentatives  of 
^*  them  (hall  have  an  equal  fliare  with  the  mother ;"  for  that 
in  this  cafe  the  inteftate  having  a  wife,  it  was  not  within  this 

S  4  latter 
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Keylway  i;.   latter  ftatute,  which  is  to  take  place  only  in  cafes  where  the 
KfcYLWAY.     mother  before  the  making  thereof  would  have  gone  away  with 

the  whole  perfonal  eftate ;  whereas  here  ihe  would  uke  but 

half. 

It  was  admitted  to  be  true,  that  the  words  6f  the  ftatute  are 
in  the  disjunAivc,  (viz.)  if  after  the  death  of  the  father  the  child 
dies  without  wife  or  iflue,  that  then  every  brother  and  fiftrrs, 
b^c.  (bould  have  their  (hare  equally  with  the  mother ;  which 
word  [or]  might  be  thought  to  imply,  that  in  either  of  thefe 
cafes  the  brothers  and  fifters,  ^c.  (hould  be  admitted  to  fhare 
with  the  mother. 

But  that  was  impoffible ;  becaufe  if  after  the  death  of  the 

father  the  child  (hould  die  leaving  no  wife,  but  leaving  clnldren^ 

it  was  impoflible  that  the  brothers  and  After  or  the  mother 

0iould  any  of  them  have  a  (hare  of  the  inteftate's  eftate,  which 

would  all  go  to  the  inteftate's  own  children  ;  and  therefore  the 

[  346  ]     word  [of]  (hould  be  taken  for  [and]  as  is  {a)  done  in  a  great 

f«)ScctbecaAi    many  cafes ;  from  whence  it  was  concluded,  that  this   cafe 

Spri*4,*YoM.^'   ^'^s  not  within  the  ftatute  of  J^c.  2.  but  refted  upon  that  of 

♦34'  diftribution.  Car,  2,  by  which  the  mother  as  next  of  kin  took 

one  moiety,   and   the  wife  would   be   intitled  to  the  other. 

But 

Lord  O?ancellor  decreed  the  contrary,  holding  the  intention 
of  the  ftatute  of  Jac.  2.  to  be,  that  in  every  cafe  where  iiftcr 
the  death  of  the  father  the  child  dies  without  iflue,  if  there  be 
tio  wife,  the  child's  brothers  and  fifters  (hall  come  in  equally 
with  the  mother  as  to  the  whole,  and  that  where  the  mother 
before  that  ftatute  came  in  for  half,  there  the  deceafed  child's 
brothers  and  fifters  (hall  now  come  in  for  a  (hare  of  that 
moiety;  and  that  as  the  intention  of  the  ftatute  of  yac,  2. 
was  in  prejudice  of  the  mother,  fo  in  the  cafe  which  had  now 
happened,  the  words  were  plainly  againft  her,  they  being,  that 
**  if  after  the  death  of  the  father  any  of  the  children  (hall  die 
••  without  wife  or  children,  then  the  brothers  and  lifters,  t^c. 
^  (hall  have  their  (hare  with  the  mother ;"  now  here  one  of 
thefe  contingencies  has  happened,  and  therefore  the  brothers 
and  After,  feTr,  (hould  come  in  with  the  mother. 

He  admitted,  that  if  the  inteftate  (hould  have  a  child  and 
no  wife,   and  a  brother    and  mother,  in  fuch  cafe  neither  the 

brother 
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rother  nor  mother  would  have  any  part,  but  the  child  fhould    Keylw kit  v. 

ake  all,  becaufe  origitiallj  the  lineal  defcendants  the  children,     KEif L\^Alf. 

lould  be  preferred  before  the  liheal  afcendants  the  father  or 

lother;  and  the   lineal  afcendahcs,  the  father  and  mother, 

iould  be  preferred  to  collateral  defceniiantis,  the  brother  and 

fter.     But  this  being  altered  by  the  latter  ftatute,  therefore 

:  ^i^as  now  decreed  that  the  mother   of  the  inteilate  Keyhvay 

lould  come  in  for  no  more  than  her  fhare   of  the  moiety  of      t  J47  } 

lie  )>eribaal  eftate  with  the  inteftate's  brothers  and  After,  and 

be  two  nieces  the  reprefentadves  of  the  deceafed  brother,  f 


"f- This  cafe  was  affirmed  to  be  law  by  Lord  Chancellor //^r^/^w/Vi^^  in  the  cafe  of 
\immUy\tr(^^  Siattley,  15th  A%  1739*  i  Atk«  457. 


Wcbftcr  ver/us  Webftcr.  Cafe  105. 

At  the  Rolb. 

ONE  having  by  his  will  devifcd  the  rcfidue  of  his  per*    2  Eq.  Ca.  a^k 
fonal  eflatc  to  three  pcrfons,  the  qucftion  was,  whether    f^Vifc  of  a  k% 
Chefe  Were  jointenants  or  tenants  in  common  ?  fidue  of  t  per^. 

fona)  eiHte  t6 
three  is  a  joint  ^evife,  and  Ihall  far^iivtk 

It  was  urged  that  by  the  civil  law  fuch  a  devife  of  a  reftduum 
would  plainly  make  a  tenancy  in  common,  and  tho'  by  our 
law  it  would  as  plainly  make  a  jointenancy,  yet  all  matters  le- 
gatory, and  relating  to  perfonal  eftates,  were  to  be  conflrucd 
according  to  the  ecclefiaftical  laws ;  for  the  fpi ritual  court  had 
the  proper  jurifdidion  of  thefe  matters,  and  it  would  be  very 
inconvenient,  if  the  legatees  by  fuing  here  fliould  have  one 
judgment,  and  by  applying  to  the  fpiritual  court  (hould  have 
another. 

On  the  other  fide  it  was  urged,  that  in  this  cafe  it  appeared 
the  executors  had  afTented  to  the  legacy,  from  which  time,  it 
having  become  a  legal  property,  the  fame  was  determinable 
according  to  the  rules  of  the  common  law.  See  Jones  (2^^.) 
130.  Ba/larJ  ycrfus  StukeUy^  i  Vern.  482.  Lady  Shore  verfus 
BiUingJley.  That  this  was  a  cafe  of  wtry  great  and  general 
concern,  and  that  it  had  been  conflantly  taken  for  granted 
fince  the  above-mentioned  authorities,  that  where  there  was 
a  joint  devife  of  a  refiduuniy  the  refiduary  legatees  were  jointe-  t  1  g  1 
naots,  and  fuppofing  it  to  be  otherwife^  U  one  of  the  legatees 

ihould 
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Wbbsteroi.    fliould  die  in  the  life  of  the  teftator,  }ii&  (hare  would  go  ac« 
WipsTER.     cording  to  the  ftatute  of  diftributigm,  as  undifpofed  of. 

Tq  which  it  was  replied,  that  tho'  what  had  been  faid  con-r 
qerning  the  legacies  becoming  a  legal  property  by  the  execu- 
tor's aflent  might  be  true  in  the  cafe  of  fpecific  legacies,  of 
fuch  and  fuch  particular  chattels,  yet  when  the  devife  was  of 
the  refidue  of  th^  perfonal  eftate  after  debts  and  legacies  and 
the  charges  of  the  executorfliip  paid,  (as  it  was  in  the  prefent 
^afe)  tho'  the  executor  fliould  aflent  to  this  bec^ueft  of  the 
nftduumj  yet  until  it  appeared  that  all  the  debts  legacies  and 
charges  of  the  eyecutorlhip  were  paid,  it  would  be  impoffibl^ 
to  know  what  the  rcftduum  wa$,  and  confequcntly  no  property 
could  veft. 

The  Majitr  of  the  Rolls  faid,  this  cafe  was  of  great  confe^ 
quence,  for  which  reafon  he  would  take  tinxe  to  confider  of  it  j 
and  afterwards  gave  judgment,  that  in  this  cafe  the  furviyof 
(bould  take  the  whole,  and  retaia  it  in  equity  in  the  fame  mann 
n^r  as  if  it  had  been  the  cafe  of  a  grant  at  law. 

f^)  Abf.elc^et       The  like  decree  was  made  by  his  Honour  in  the  cafe  of  (/?) 

whfch  fc^afa       Croy  and  JV}Uis^  28  June  1729. 

unft.  529.  with 

|]|e  regions  ujtoii  \sl.ich  th-4t  refolutlon  was  grounded. 


D  E 
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Weft  verjus  ErrLflcy.     In  Scac\  .  Cafe  lot. 

a  Eq.  Ca.-AW. 

TH  E  bill  was  to  have  the  benefit  of  marriage  articles  H^  ^l'^^'  „ 

dated  23  December  1685.  and  made  on  the  marriage  of  J*^.wci  verru> 

Richard  Errijpy  with  Frances  the  daughter  of  Sir  Peter  KillU  Articles  un  mat. 

^/w,  and  that  the  fcttlcment  which  .(cither  thro' miftake  or  jlj^Vdli^hi? 

fraud)  was" made  in  a  different  manner  from  what  was  con-  b-inda&dwift 

tained  in  the  articles,  might  be  fet  right.  remain<ic/t^^ 

heirs  male  of 
the  body  of  the  hulhand  by  the  wife,  remainder  to  the  heirs  male  of  the  body  of  the  huA>and  by  any 
other  wifiey  remaioder  to  the  hein  "  female**  of  the  body  of  the  haiband  by  this  wife.  A  (etttU 
ment  U  made  before  the  marriage,  and  faid  to  be  purl'uant  to  the  articles  whereby  the  laiidt  »th 
limited  to  the  hufband  for  life  fans  wafte,  and  with  power  to  make  leafes,  remainder  tu  the  firf^k 
£ec.  fonof  the  marriage  ifi  tail  malr,  remainder  to  the  tirl>,  ftc*  fon  of  any  other  marriage  in  tail 
male,  remainder  to  the  **  heirs  of  the  body"  of  the  hulband.  There  are  iflue  two  daughters,  ani 
the  haiband  fttlfers  a  recovery,  and  devifes  the  premifles  to  his  fifterj  the  daughters  ms)  in  caoity 
compel  the  devifee  to  convey  the  premldes  lo  them. 


The  two  plaintifi^  Mary  and  Frances  Weji  were  the  grail- 
daughters  and  coheirs  of  this  Richard  Errijfey  and  Frances  his 
wife,  and  by  the  faid  marriage  articles  James  Errijfey  the 
plaintiffs  grandfather's  uncle  being  feifed  in  fee  of  divert 
manors  and  lands  in  Cornwall  and  Dcvonjhircy  did,  in  coil- 
fideration  of  the  marriage  and  marriage  portion,  covenant  to 
fettle  great  part  of  the  premiflcs  (mentioning  the  parcels)  to  f  ^56  j 
the  ufe  oi  Richard  Errijfey  the  plaintiffs  grandfather  (the  then 
intended  hufband  of  Frances)  for  life  without  waffo,  remainder 
as  to  part  to  the  ufe  of  Frances  the  intended  wife  for  life,  re- 
mainder of  the  whole  to  the  heirs  male  of  the  body  of  the  faid 
Richard  Errijfey  by  Frances^  remainder  to  the  heirs  male  of  the 
body  of  the  faid  Richard  Errijfey  by  any  other  wife,  remainder 
to  the  heirs  female  of  the  body  of  the  faid  Richard  Errijfy  by 
Frances^  remainder  over  ;  with  power  for  the  faid  Richard  Er^ 
rijfey  to  make  leafes  for  three  lives,  and  to  make  a  jointure. 

Afterwards,  and  before   the   marriage,  by  indenture  dated 
the  24th  oi  March  in  the  lame  year  1685,  a  fettlement  Wa^ 

made 
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West  V.  made  of  the  prcmifleSj  and  mentioned  lobe  in  purJhanM  and 
ER^l&ejy,  ferfoTtnance  of  the  arjticUiy  by  whidi  James  Errtjey  the  uncle 
conveyed  the  premifles  to  the  ufc  of  Richard  Erriffey  the  huf- 
band  for  \x^%jam  wafte,  remainder  to  Franca  his  vife  for  h^r  life 
for  her  jointure,  remainder  to  the  firft  ^c.  fon  of  the  marriage 
in  tail  malofucceflively,  remainder  to  the  fir  ft  and  every  other  ion  ' 
of  |hc  faid  Richard Errijfey  by  any  other  wife  in  tail  male  fuc- 
ceffively,  remainder  to  the  heiri  of  the  body  of  the  faid  ^cbard 
Srpijfey  by  the  faid  Franceiy  remainder  over. 

By  which  fettlement  there  was  an  omiffion  of  truftees  for 
Aipporiing  contingent  remainders,  and  inftead  of  limiting  a 
remainder  (0  the  daughters  of  |be  marriag;e  the  limitatiooi  was 
to  the  heirs  of  the  body  of  Richard  Errijey  by  the  faid  Frances^ 
which  plainly  gave  an  eftate-tail  to  Richard  Errijfey^  and  con* 
fequently  a  power  to  bar  the  daughters  of  that  marriagCj  and 
^Ifo  the  remainders  over  by  a  recovery. 

f  15t  1  Richard  Errijfey  bad  iflue  by  the  fai4  marriage  one  only 

daughter  J^ry ^  and 

In  Trinity  Term  i6g8-  taking  advantage  of  this  miftai«i 
fold  part  of  the  premifle$  to  the  amount  of  6000  A  and  up^ 
wards,  and  having  fuSered  a  common  recovery  of  fuch  part 
of  the  premifles  as  remained  unfold,  by  indenture  of  the  i6th 
of  February  lyog.  conveyed  th«  premiff^  unfold  to  truftees 
{fVorth  and  Herle)  and  their  heirs,  in  truft  to  himfcif  for  life^ 
remainder  to  fuch  trufts  as  he  (hould  declare  by  will. 

Afterwards  the  faid  Richard  Errifjey  by  will  dated  the  17th 
^f  December  1722.  devifed  the  premifles  to  his  fiftcr  the  de- 
fendant Mary  Errijfey  and  her  heirs,  ej^cept  a  fmall  tenement 
Ifirhich  he  devifed  to  one  Barrable  and  his  heirs,  and  having 
made  the  defendant  Afory  lirriffey  executrix,  died  in  Janufoj 
following. 

Mf^ry  the  daughter  of  Richard  Errijfey  by  Frances  married 
col.  /Fc)/?,  and  they  had  iflue  the  now  plaintiffs  Mary  and  Frann 
ces  Wefl  both  infants  i  Mary  IVcft  the  mother  died,  and 

The  two  plaintiffs  Mary  and  Frances  Weft  brought  their  bill 
agaipft  Mary  Errijfey^  in  order  to  reftify  the  miftake  in  the  fet- 
tlement, whereby  the  premifles,  inftead  of  being  limited  in 
ftriA  fettlement  as  they  ought  to  have  been  in  coqnpliance  with 
the  artiole?  apd  the  intent  thereof,  were  fettled  in   tail   upon 

the 
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tiie  faid  Richard  Erriffiy ;  but  as  to  the  premiflcs  fold,  the  bill     W^st  'rt* 
did  not  feck  to  difturb  ihe  purchafe,  only  to  recover  the  pur*        Rusei y* 
chafe-money  out  of  the  affets  of  Richard  Er'rijpy. 

The  defendant  Mnj  Errijfey  pleaded  the  fettlement  pf  1685.       [  35a  J 
the  commoti  recovery,  the   will   of  Richard  Errijiy^  and  the 
long  enjoyment  of  the  premifles;  and  the  plea  being  arguetl 
before  the  Lord  Chief  Baron  Gilbert  and  the  other  baronsi  the 
fame  was  over-ruled  unanimoufly. 

Afterwards  the  ctufe  coming  on  to  be  heard  before  Lord 
Chief  Baron  Pengelfy  (who  had  fucceeded  to  that  place  on  the 
death    of  Lord  Chief  Baron  Gi/bert)  and  the  Barons   HaU^ 
Carter  znd  Comynsy  the  bill  was  difmifled  {a)  without  cofts;    (tf)t>cc.  i^i^v 
it  being  dangerous  (as  it  was  faid)  co  fet  afidc  a  fettlement  which  , 
feemed  to  have  been  deliberately  andfolemnly  made* 

That  it  appeared  the  daughters  of  this  marriage  were  poft* 
poned  to  the  fons  of  a  fubfequent  marriage)  and  fo  their  zd* 
vancement  by  this  reverfion  was  not  fo  much  regarded  ;  that 
tho*  the  cafe  of  Trevor  and  Trevor  {b)  was  an  inftance  in  point,  (*)  Vide  ml  u 
where  marriage-articles  for  fettling  lands  on  the  hufband  for  * 
life,  remainder  to  the  heirs  male  of  his  body  by  his  then  in- 
tended wife,  had  been  conftrued  to  mean  his  firft  and  every 
other  fon  in  tail  male,  yet  where  there  had  been  another  re- 
mainderi  whereby  the  premifles  were  agreed  to  be  limited  to 
the  heirs  female  of  the  body  of  the  hufl)and  by  the  wife,  this 
had  never  been  conftrued  to  mean  daughters,  the  fons  being 
more  to  be  regarded  than  daughters,  as  they  preferve  the 
name  of  the  family^  befides,  that  the  fettlement  of  1685* 
had  been  attefted  by  Sir  Peter  Killigrew  father  of  the  faid 
Frances^ 

From  this  decree  an  appeal  (1)  was  brought  in  the  hohfe  tf 
lordsy  where  it  was  infifted,  ly?,  that  by  the  marriage-articles 
it  was  agreed  that  the  eftate  ihould  be  limited  to  Richard  f  ^r^i  1 
Erriffey  for  his  \\izfan$  wajle^  and  that  he  fhould  have  power 
to  make  leafes,  which  was  a  plain  evidence  that  the  eftate  was 
intended  to  be  limited  in  ftridl  fettlement,  and  that  Richard 
Errijfey  fhould  be  but  tenant  for  life,  and  have  no  power  to 

bar  either  bis  fons  or  daughters  by  fine  or  recovery* 

% 

(1)  38x0.  P.  C^  587. 
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West  v*  idly^  That  the  fettlemcnt  took  notice  of  the  artideS)  ancj 

Errissey.  ^^5  exprefsly  mentioned  to  be  made  in  purfuance  and  perform^ 
ance  thereof y  which  words  were  a  demonftration  that  the  par- 
ties did  not  defign  to  depart  from,  or  vary  the  terms  of  the 
articles,  nor  had  come  to  any  new  agreement  for  that  pur- 
pofe,  and  that  it  was  apprehended  the  limitations  in  the  fettle* 
ment  under  which  Richard  Errijfey  by  eonftrudion  of  law 
became  tenant  in  ta.il,  had  proceeded  from  the  miftake  or  ne- 
gligence of  the  counfel  who  drew  the  fame,  and  not  from  any 
agreement  or  defign  of  the  parties  to  vary  the  terms  of  the 
articles  i  of  which  millake  or  negledb,  the  omifTion  of  the 
common  linjitation  to  truftees  to  preferve  contingent  remain- 
ders was  a  plain  proof. 

3.V/>',  That  the  refpondent  was  a  volunteer  under  the  will 
of  Richard  ErriJJly^  who  took  advantage  of  the  mi  (lakes  in  tke 
fettlement,  and  fufFered  a  common  recovery  to  bar  his  iflue, 
although  Mary  his  daughter  was  then  living,  which  was  ap- 
prehended to  have  been  a  manifeft  breach  of  truft  in  htm* 

Indeed  it  had  been  obje<5led,  that  although  courts  of  equity 
had  in  like  cafes  decreed  an  execution  of  marriage  articles 
in  ftrifl:  fettlement,  in  favour  of  fons,  yet  had  they  not  ex- 
tended It  in  favour  of  daughters,  who  were  moft  commonly 
provided  for  by  a  term  for  years,  to  raife  portions  for  them  in 
cafe  of  iiTue  male. 
[    "^54  ]  ^"'  furely  the  reafon  feemed  to  be  as  ftrong,  that  the  cx- 

preiTion  of  heirs  female  of  the  body  contra-diftinguifhed  from 
Ions,  (hould  in  marriage  articles  have  the  fame  conftruftion 
in  favour  of  daughters,  as  the  exprefTion  of  heirs  male  in 
favour  of  fons,  fince  both  were  equally  under  the  contempla- 
tion of  the  parties,  and  cipecially  fince  in  the  prefentcafe  there 
was  no  other  provifion  for  daughters  befides  the  limitation  in- 
tended them  by  the  marriage-articles  (i).  And  according  to 
the  common  courfe  where  a  provifion  is  made  for  daughters 
by  a  term  for  years,  it  is  always  fo  limited,  as  to  be  out  of 
the  power  of  the  father  to  bar  it. 

It  had  been  obje£led,  2dly^  that  the  fettlement  being  made 
before   the  marriage,  it  was  to  be  prefumed  that  the  parties 

■■  ■      ,  ■  y  ■     ■         I'l  n*  I  ■  ■  ■  ■  ■      ■ 

(i)  Scd  vide  P^wf/  V.  Frice^  poft.  534.. 

came 
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tlaitie  to  fomc  new  agrcctnetlt  to  vary  the  terms  of  the  articles,     Wfst  "i>. 
bnd  that  the  fettlcment  was  tnade  to  the  fatisfaftioti  of  Sir      £*^*"fet» 
Peter  Killigrewy  who  was  a  witnefs  to  the  fcttleitient)  bs  he 
had  been  a  party  to  the  articles. 

Rr/p.  But  (it  feems)  the  fettlcment  was  not  only  cxprefled 
to  be  in  purfuance  and  peffcrmance  of  the  articles,  but  the 
Appellants  by  their  bill  charging  that  the  patties  came  to  no 
new  agreement  after  the  date  of  the  articles  to  vary  thfe  terms 
thereof,  the  refpbndent  Errijfey  by  her  anfwcr  had  admitted 
Ihc  never  pretended  that  the  parties  after  the  articles  came  to 
any  new  agreement  to  vary  them.  And  as  to  Sir  Pettr  Ki/li- 
grtiv*s  beiilg  a  witnefs  to  the  faid  fettlcment,  he  (as  molt 
gentlemen  in  like  cafes)  relied  upon  his  counfel's  framing  the 
fettlcment  foas  to  anfwer  the  intent  of  the  articles^  being  him* 
felf  a  ftranger  to  the  forilis  and  method  thereof^ 

Ohje^.  ^dfyj  But  after  fuch  a  length  of  time  and  an  ac-       [  ^55  j 
quiefcence   under  the  fettlement,  the  appellants  ought  not  at 
this  time  of  day  to  have  refort  to  the  articles  of  marriage. 

Rffp.  The  appellants  were  infants,  whofe  title  did  not  ac- 
crue till  after  the  death  o(  Richard  Err'rjfey  the  grandfather  in 
Januafy  1722*  and  they  filed  their  bill  for  relief  within  afhort 
time  after. 

/^hly^  It  had  been  obje£ledj  if  the  articles  of  marriage 
fliould  be  allowed  to  control  and  vary  the  fettlement,  the 
purchafers  under  Richard  Errijfey  would  in  confequcncc  be 
affefted  (i). 

To  which  it  was  anfwered,  that  the  appellants  bill  was  not 
brought  a^inft  any  purchafer ;  fmce  as  to  thofe  parts  of  the 
cftate  which  vrere  fold  by  Richard  Errijfey^  the  appellants  only 
prayed  that  they  might  have  fatisfaflion  for  the  fame  out  of 
the  perfonal  eftate  of  the  faid  Richard  Errijfy^  which  had  been 
principally  acquired  by  thofe  fales  in  breach  and  violation  of 
the  trufts  ;  and  that  by  the  conditions  in  his  will  annexed  to 
the  trifling  and  fruitlefs  bequcfts  to  the  appellants  his  grand- 
daughters and  heirs  at  law,  he  feemed  to  be  aware  of  the  in- 
jury he  had  done  them,  and  that  his  perfonal  afl'cts  woulJ  be 
-liable  to  their  demands  in  rcfpe£l  thereof. 


(l)   Vide  ff'^arrick  v.  fParrkk,  3  Atk.  393, 

Whereupon 
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Wjst  v.  Whereupon  the  houfc  of  lords  ireverfed  {a)  this  decree  of 

Errisset.  difmiflion,  and  decreed  that  the  truftees  Worth  and  Htrli  zx4^ 
v»*7.*^  ^^^  ^^  refpondent  M(\ry  Erri/fey  (hould  convey  fuch  of  the  ^re- 
mifl'es  as  were  comprifed  in  the  articles  to  truftees,  to  the  ufe 
of  the  appellants  Mary  and  Fiances  Wejl^  and  to  the  heirs 
C  356  ]  female  of  their  bodies  as  tenants  in  common,  with  crofs  re^ 
mainders  to  them  in  tail  female;  and  the  refpondents -^ry 
Errijpy  and  Barrable  to  account  for  the  profits  and  to  pay  the 
fame  to  the  appellants  the  infants  ;  alfo  Mary  Errijfey  the  exe- 
cutrix to  account  for  the  purchafe-money  that  had  been  re- 
ceived by  the  faid  Richard  Errijfey  for  fuch  part  of  the  premifles 
as  he  had  fold,  aiid  pay  the  intercft  thereof  to  the  appellants 
Mary  and  Francei  IVeJl ;  and  the  refpondents  to  bring  their 
writings  into  the  court  of  exchequer,  and  deliver  up  the  pof- 
feflion  to  the  appellants  the  infants ;  but  as  to  the  principal 
monies  arifing  by  the  faid  fales,  thefe  were  to  be  laid  out  in 
the  purchafe  of  lands  in  fee,  to  be  fettled  to  the  fame  ufes  as 
ihe  lands  unfold  were  decreed  to  be  conveyed  (i). 


(1)  The  rule  of  executing  marriage-  arc  both  articles  and  fcttlemcnt  before 
.articles  by  limitaiiorib  in  llrid  fectlement  marriage,  and  the  fettlement  is  made 
(ylthou'jjh  the  luticlfb  by  legal  conilruc-  in  purfuana  of  the  articles,  as  in  Noncr 
don  give  an  cftatc  of  inheritance  to  the  v.  Honor,  ante,  i  vol.  123.  R^hertsw 
huitiindor  wife)  i.s  ellablifhcd  in  favour  KiniJley^  i  Vez.  238.  But  othem^ife, 
of  iffue  male  by  many  cafes ;  tirit,  where  where  the  fettlement  made  ^tfort  mar- 
there  are  article^  only,  as  in  Jones  \*  riage  is  »«/ in  purfuance  of  the  articles, 
Lnu^ljtcn,  J  Kq.  Ca.  Ab.  392.  pi.  2.  for  then  the  parties  will  beprefumedto 
Kiindi.k  V.  tiiikes,  I  Rq.  Ca.  Ab.  393.  have  come  to  a  new  agreement,  Lfgg  v. 
pi.  5.  Cujack  '^-  Cujacky  I  Brc.P.C  GbUiuirey  Ca.  temp.  Talb.  20.  Ac- 
470.  Trevor  V.  Trevor,  ante,  1  vol.  cording  to  the  cafes  of  ^tfr/ow  v.  A^/a^/, 
^22.  So,  where  there  are  articles  be-  Gilb.  iiq.  Rep.  113.  Weft  v.  Errijfey^ 
for«  marriage,  and  a  fettlement  is  fupra.  Hart  v.  HlddlehHrft^  3  Atk. 
made  atcer  niarriag'e  in  the  words  of  the  371.  the  lame  equity  arifes  to  the  ilTuc 
articles,  as  in  Strtat field  v.  istreatfield,  female  \  fed  con t^  Po-well  v,  Pric€,  pofL 
i^a.  temp.  Talb.  176.    Or,  where  there  535. 


Cafe  1C2-  Holt  ver/us  Frederick. 

Lord  Chan- 
cellor King,  j -^  this  cafe  {inter  aP)  the  following  point  ajofe :  Marfhi 
s?.q.  Ca.Ab.  X  Frederick   vhp  married  on^  Holt  and  furvived  him^  hfd 
If'  ch^  mother  thrc?  childfcOy  two  fons  and  4  daughter,,  and  having  out  ef  h^r 

|>eing  a  widow 

«dv4nccs   a  child  and^  dies  inteftate  leaviag  mwiy  children,  the  child  a<!ranced  /hal)  not  bdiif  fv2ut 
^c  received  jtrogi  his  mnrhcr  iaC9  hotchpot. 
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ottrrt  eftate  given  lOOoA  fo  her  daughter  in  marriage,  died     Holt  v. 
inteftau,  leaving  thofc  three  children ;  and  the  queftion  was,    FuEDtaic*. 
whether  Che  daughter  who  had  received  this  loooA  from  her 
mother,  ought  to  bring  it  into  hotchpot^  before  fhe  (boiild 
receive  any  further  (hare  of  her  mother's  perfonal  eftatef 

On  behalf  of  the  daughter  it  was  uf  ged  by  Dr.  Saytr  and 
others,  that  the  mother  was  not  Within  the  claufe  relating  to 
hotchpot ;  that  the  ftatute  of  diftribution  was  grounded  Upon 
the  cuftom  of  Lindon^  which  did  not  extend  to  women^  tho^ 
free  of  the  city,  but  only  to  men ;  that  the  ftatute  accordingly 
fays,  **  if  a  man  dies  iftteilate  leaving  a  wife  and  children^  the  r  ^^f  j 
**  wife  (hall  have  a  third,  and  the  children  the  two  other 
*'  thirds  ;**  which  (hews,  that  none  are  within  the  a£l,  but  thofe 
who  are  capable  of  having  a  wife )  and  further,  that  the  words 
of  the  ftatute,  ^^  the  children  of  the  inteftate  not  beii>g  heirs 
**  at  law,  other  than  fuch  children  as  (hall  have  been  advanced 
**  by  the  inteftate  in  hu  life-time^  £^r/*  are  an  argument  that 
this  claufe  relates  only  to  the  father,  and  that  it  is  he^  and  not 
the  mother,  who  is  to  beprefumed  capable  by  his  acquiCtions 
of  advancing  a  child.  And  laftly,  there  could  not  be  pro- 
duced a  fingle  inftance,  fince  the  making  of  the  ftatute  of 
diftribution,  of  a  child's  bringing  into  hotchpot  any  advance-^ 
ment  that  Was  given  him  by  the  mother. 

On  the  other  fide  it  was  replied,  that  a  mother  furvivin^ 
the  father  and  dying  inteftate^  was  within  the  ftatute  as  wejl 
as  the  father ;  and  if  within  one  part  of  the  a£l»  why  not  widi« 
in  every  part?  that  a  woman  was  alfo  within  the  a&  where 
there  was  no  child ;  that  the  word  his  took  in  both  fexes,  ai 
nKTif^iW  comprehended  both^  %ni  homo  wz$  hie  vel  bite  homo  ^ 
that  the  t8t  of  parliament  intended  an  equality  among  children^ 
and  this  favourite  dodlrine  in  equity  ought  to  be  extended  as 
well  in  cafe  of  a  mother  as  a  father.  A  mother  was  as  much 
a  parent  as  a  father,  and  as  much  bound  by  the  law  of  nature 
to  provide  for  her  children  \  and  that  the  reafon  why  the  cuf* 
torn  of  London  did  not  extend  to  women  was,  for  that  the 
cuftom  was  originally  provided  for  tbofe  who  were  concerned 
in  tradei  and  (generally  fpeaking)  were  men  »ot  woAen,  an4 
al!  citizens  are  prefumed  to  be  traders. 

*  lAri  OiAn<eHor :  It  Weighs  with  me,  that  this  adt  oCdiftri*       [  t<8  1 
button  was  grounded  on  the  cuftom  of  [a)  Lorufon^  which    l^Tf^S^it^i 
X   Vol.  XI.  ,T  n«m  Si-'"^* 


Holt  v. 

Fll£0£RICK. 
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never  iffeAcd  a  widow's  perfonal  eftate  ;*and  the  aft  leems  to* 
include  thofe  within  the  claufe  of  hotchpot,  who  are  capable 
of  having  a  wife  as  well  as  children,  which  muft  be  holbands- 
only ;  and  fo  in  this  cafe,  (tho'  without  much  debate)  his- 
lordfliip  ruled  that  the  daughter  (bould  not  bring 'the  looo/.  • 
which- (he  had  received  in  her  mother's  life^time^  into  botch* 
pot  (i). 


ii)  Reg,  Lib.  A.  1725.  fol  425. 


Cafe  103. 

Lord  Chan- 
cellor King, 

t  £q.  Ca.  Ab. 
53.  pi.  10. 
It    a   parent 
make  a   volun* 
tary  conveyance 
in  iruO  for  his 
children,  and 
keeps  it  in  hit 
own  power»  or 
in  the  hands  of 
his  af  enr,  and 
and  chis  i:>  got 
frum  him,  it 
ought  not  to 
bindhin) ;  but 
where  a  feme 
having  ilfue  by 
her  firft  huA)and 
make*  a  fuit- 
ableprovifi3n 
for  them  before 
her  treaty  for  a 
feeond  marriage, 
this  is  g<K>d,  and 
nJt  liable  to  be 
avoided  by  a 
feeond  buibaad. 

[  359  3 

I 


Cotton  verjus  King. 

TH  E  lady  Cotton^  widow  of  Sir  Thomas  Quort^  had  ten 
children  by  her  firft  hufband  Sit  Thomas ^  and  about  a 
year  after  his  death  married  the  defendant  captain  King  her 
feeond  hufband,  but  before  the  treaty  for  her  feeond  marriage, 
(he  being  fcifcd  in  fee  of  an  houfe  in  CheJJj'tre  which  flie  herfelf 
had  purchafed,  fettled  this  houfe  to  the  ufc  of  herfelf  during 
her  widowhood,  remainder  to  her  feeond  fon  Stephen  by  hcf 
firft  hufband  Sir  Thovias  Cotton  in  tail,  the  remainder  over;' 
and  being  fcifed  of  an  eftate  for  life  of  about  1000/.  per 
annum  in  other  lands,  fhe  demifed  them  to  truftees  for  ninety- 
nine  years,  if  die  fliould  fo  long  live,  in  truft  for  herfelf  during 
her  widowhood,  and  afterwards  in  truft  for  her  faid  feeond  fon 
Stephen  Cotton  by  her  hufband  Sir  Thomas ;  and  likewife  by  an 
indenture  of  the  fame  date  covenanted  to  transfer  loco/. 
South'fea  ftock  (of  which  (he  was  ihcn  pofTcfled)  to  truftees  in 
truft  for  herfelf  for  her  life,  if  (he  (hould  fo  long  continue  a 
widow,  and  afterwards  in  truft  for  her  faid  feeond  fon,  but  the 
ftock  was  never  transferred ;  and  all  thefe  three  deeds  were 
drawn  by  one  Breteton^n  attorney  employed  by  her  for  that 
purpofc,  and  were  by  her  delivered  into  the  faid  Brereton*% 
hands,  with  a*  ftpid  charge,  that  he  (hould  not  part  with  them, 
and  (he  herfelf -had  oftentimes  declared,  that  (he  had  done  this 
for  the  fake  of  her  children  ;  but  lady  Cotton  fwore,  that  (he 
never  gave  notice  of  any  of  thefe  writings  to  the  defendant 
captain  Kinf^htt  feeond  hufband,  who  alfo  fworc  that  he  had 
no  notice  of  any  of  thefe  deeds  before  his  faid  marriage  with 
l^dy  Cotton^  but  on  the  contrary  that  lady  Cotton  before  her 
marriage  delivered  to  him  a  particular  of  her  eftate,  wherein 
3  were 
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werecomprifedtbcfe  feveral  houfes  andlands>  and  this  1000  A    Cotton  *v. 
Soutlhjim  fto<c)c,  all  written  with  her  own  band,  and  this  par-        ^^^k^* 
ticuUr  WIS  produced  and  proved  to  be  her  hand,  but  not 
pcoved  CO  tuve  been  delivered  by  lady  Cotton  to  captain  King 
before  the  faid  marriage ;  it  moreover  appeared,  that  the  lady  . 
&//0]f's  jointure  was  worth  1000  A  per  annum* 

The  bill  was  brought  to  have  thefe  lands  and  ftock  and  the 
mean  profits  fince  the  marriage,  and  the  deeds  delivered  to 
the  plaintiff  the  fecond  fon. 

It  appeared  in  the  caufe  that  the  deeds,  of  which  there  were 
duplicates,  continued  xnBrereton^s  hands  until  after  the  fecond 
marriage,  and  that  afterwards  lady  Cotton  knt  for  them,  and 
that  ihe  received  them  and  placed  them  in  another  hand-,  (one 
Grtfs)  where  they  were  left,  and  came  to  the  executors  of  the- 
iatd  Gr^t  wko  were  made  defendants  in  this  caufe. 

Urd  Chancellor:  As  to  the  lady  Cotton,  if  fhc  had  executed"  K*,J^Vv^f« 
thefe  deeds,  and  kept  them  in  her  own  hands  or  cuftody,  and    Giiham,  vol.  i. 
they  bad  been  got  from  thence,  I  do  not  think  (he  (hould  have    ^^^* 
been  bound  by  them;  fb  if  they  had  been  placed  in  the  hands 
of  her  agent,  for  her  agent*s  hands  arc  her  hands,  and  Brercton 
feems  to  have  been  her  agent,  he  having  been  employed  by       [  3^0  ] 
her  to  draw  thefe  deeds,  and  no  other  perfon  privy  thereto. 

But  then  it  is  of  weight  againft  lady  Cotton,  that  there  were 
duplicates  of  thefe  deeds,  and  that  there  is  evidence,  that  (he 
had  declared  it  to  be  her  intention  and  deCre  to  put  this  out 
of  her  power,  fo  that  I  (hould  make  no  difficulty,  if  the  lady 
were  the  furvivor  and  the  only  defendant  in  the  caufe,  to  de- 
cree agaioft  her. 

But  as  to  the  hufband,  who  had  no  notice  of  any  of  thefe 
deeds,  and  as  to  whom  the  lady  Cotton  appeared  the  vifible 
owner  and  in  pofleflion,  it  is  hard  to  decree  againft  him,  or  do 
any  thing  whereby  to  expofe  him  to  be  hurt  by  thefe  deeds ; 
fuch  a  lettlement  made  by  a  woman  before  marriage,  without 
the  privity  of  the  hu(band  feems  to  be  fraudulent. 

As  to  the  deed  of  covenant  to  transfer  the  looo/.  (lock,  1 
would  put  this  cafe :  fuppofe  a  woman  privately  before  mar- 
riage gives  a  bond  without  any  confideration  to  a  third  perfon 
for  iQOoL  and  marries  one  who  knows  nothing  of  this  bond. 

T  2  furely 
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CoTTOK  V.     furely  equity  would  relieve  againft  Aich  bond )  tnd   tbo*  id 

KiKc.        cafe  of  a  proTidoir  for  younger  children,  there  it  the  con- 

fideration  of  blood  and  natural  affeAion,  yet  aril  tbefe  deeds,  as 

againft  a  purchafer,  would  be  fraudulent  and  void.     I  incline 

to  give  no  relief  in  this  cafe. 

But  then  ft  was  faid  that  the  plaintiff  defifed  no  decree 
againft  captain  King  and  bis  wife  lady  Ckttift^  ottlj  as  to  the  de- 
fendants who  had  the  deeds  in  their  cuftody,  and  were  willing 
to  deliver  them  up  being  indemnified,  and  had  realty  no  right 
to  them,  it  yrz%  hoped  thefe  deeds  (hould  be  delivered  up^  for 
6 1  ]  that  they  belong  to  the  plaintiff  Stephen  Cotton^  for  whole  benefit 
they  were  made. 

Lord  Chancellor :  This  defer ves  to  be  confidcredi  wherefore 
I  will  give  my  judgment  therein  to  morrow. 

Accordingly  the  next  day  his  lordlhip  decreed  tho  defend^ 
ants  the  executors  of  Grey  to  deliver  up  the  deeds  to  the  plaifl-> 
ti(F,  and  that  the  plaintiff  might  fuc  in  the  name  of  the  trvfteeSi 
without  prejudice  to  any  relief  that  the  defendant.  ^S/fr;  inigbt 
have  on  his  bill,  and  the  bill  to  be  difmiifed  a^  to  the  :  defeiKU 
ant  King  and  his  witc  without  cods  (i).  VidM.p^.  King. 
verfus  Cotton, 


(i)  Reg.  Lib.  A.  1725.  fol.  466. 

Cafe  104.  Carrick  verfus  Errington. 

Lord  Chan. 

ccllor  Kino.  y-»  £>  fVAR  D  Errington  fcifed  in  fee  of  lands,  in .  t^artkunt' 

10  Mod.  13.  -^  berlandy  by  Icafc  and  reieafe  in   17 14.  fettled  rhc. fa n?c.  tQ 

iiv'pi.^i   *  the  ufe  of  himfelf  for  life,   remainder  to  his  fir  ft,  £5fr.  fo;^  in 

T^^^tli'tutc  */*  tail  male  fucccffivcly,  remainder  to  Thomm  Errington  a  p:»pid 

ihcn&iiW.  for  life,  remainder  to  truftccs  and  their   heirs  dupng  the  life 

diVabL^*  Mpiir  of  Ttjomas  Errington  the  papift  to  prcferve  contingent  remain- 

from  F'V'chAnng  ^        remainder  to  his  firft,  bV.  fon  in  tail  male  fucceffiyely, 

him  from  rale-  remainder  to  ffllliam  Errington  a  proteftant  for  life,   remam- 

i?. /irr't^  dcr  to  truftces  and  their  heirs  during  the  life  of  Jniliam  Er^ 

In  from  taking  fiftfton  to  prefervc,  i^c.  remainder  to  his  firft,  i^c^  jToiiin.tail 
male  fucceflively^remamder  to  his  x>wn  right  heirs.-  •  • 

Edward  Errington  died  without  iflue,  leaving  fiften  who 
wer<;  his  heirs  at  law  and  proteftants,  and  one  of  tbe*qtfeftioii5 


Dc  Term.  S,  Trin.  17^6. 


CARffXCK 

V, 


C  362] 


ins«  what  fiioold  become' of  this  eftate,  and  who  (hould  uke 
the  profits  thereof  durine  the  life   of  Thomas  Erringtom  the    _ 
Itpift,  whether  the  heir  at  law  of  Edward  the  grantor,  or  the 
remainder-man  ? 

And  firft  it  was  ruled  by  LordCbanalhr^  and  given  up  by  the 

Counfel  on  all  fides,  that  fince  the  great  cafe  of  Ropfr  ( i }  and 

ItadtUffij  which  was  refolved  in  the  houfe  of  lordsj  the  latter 

^laufe  of  the  ftatute  of  1 1  v^  12  /iPl  3.  cap.  4.  for  preventing 

the  growth  of  popery,  and  which  difables  apapift  from  taking 

may  lud,  or  tnift  or  intercft  in  or  out  of  land,  by  purchafe, 

muft  not  only  be  underftood  to  prevent  a  papift  from  buying 

Jands,  but  alfo  to  di&Ue  him  from  taking  any  lands  by  pur* 

jriiafe,  and  therefore  in  the  aforefaid  cafe,  where  the  devife  was 

of  lands  to  be  fold  for  the  payment  of  debts,  and  the  furpluj;  to 

thepapiftt fbrafinnch  as  the papift  would  be  intitled to  the  fur- 

pluaojf  the  eftate,  paying  the  debts,  this  was  conftrued  a  void 

devife^  aa  to  the  papiit. 

d^.  That  if  the  cafe  were  no  more  than  that  lands  were 
liaaited  by  lealb  ahd  rdeafe  to  the  ufe  of>f.  a  protefiant  for 
life,  remainder  to  £•  a  papift  for  life,  remainder  to  C.  a  pro- 
teftant,  and  A.  dies,  in  fuch  cafe  the  remainder  to  B.  the  papift 
being*  void,  the  next  remainder  to  C.  fiiall  take  effcA  prefcntly, 
in  the  fame  manner  as  if  a  remainder  were  limited  to  a  monk 
for  life^  or  to  one  who  refutes  to  take  ;  or  if  fuch  remainder- 
man were  dead,  and  there  had  never  been  fuch  limita- 
tion (a). 

In  the  next  place  the  court  declared,  that  the  faid  ftatute 
extending  to  trufts  as  well  as  legal  eftates,  *  the  remainder  li- 
anited  to  tmftees  to  prcfervc  contingent  remainders,  as  to  fuch 
part  and  fo  much  as  was  declared  to  be  in  truft  to  let  Themas 
SrrimgioH  the  papift  take  the  rents  and  profits  during  his  life, 
•IVBS  a  void  truft ;  bat  that  the  truft  to  preferve  contingent  re- 
■MUflders  to  the  firD,  ISc.  fun  of  Thomas  Errington  the  papift 
W4S  good. 


lake  t^  pvoAts  |i  ^M  ;  bar  the  tfuft  (•  prererve  the  contlagrnt  f emain^rrt  ^ooi. 
til?  grantor  aad  Ims  be  f»  beirm  protci}<in«3  il^uU  hav«  (h«  profits  during  the  li|c  of 
ilicr  B.*t  4ca(b  thfa  they  ihillfo  to  B/t  «6n,  belii|  a  prouflani. 


Dertfe  to  A.  a 
protertam  tinr 
lifcy  remainder! 
to  B.  a  papift  for 
Ure,  remain 'PT 
to  C.  a  protetl. 
ant;  A  dies, 
B.  be'iigapapia 
is  difabled  to 
takr^  and  C. 
(hall  take  pr*. 
fenrly,  in  the 
fame  manner  at 
if  the  frmairHrr 
bad  beta  to  t 
monk^ 

Devife  of  lands 
to  A.  for  lite, 
remainder  to  B« 
a  papift  for  lie, 
remainder  to 
tiufte.s  fi>r  cAe 
lite  of  B.  in 
truft  to  let  B. 
take  the  pniiitt 
and  to  prcteive 
the  contingent 
remainders. 
The  tnatl  to  let 
B.   the  pajvtit 
And  in  this  ca«e 
P.  thepapiA,  and 


(i)9M«>d«i67.  181. 
uul  \  Bro.  F.  C.  450. 


10  Mod.  230. 

T3 


(2)  Vide   Tifi^rniy  v, 
Stra.  3i8« 


_^  f363  J 
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Casrici;  ^Jfy^  In  the  principal  cafe  it  was  held,  that  in  regard  if  the 


*i'. 


EiRiNOTON.  ^^^^^  fbculd  go  to  the  fubfcqucnt  remaindcr^man  H^lKam  Er^ 
tington  the  proteftant,  it  could  not  afterwards  go  back  to  any  fons 
of  Thomai  Errington  thcpapift  who  might  be  proteftants  ;  and 
this  being  an  hardfbip  and  wrong  to  a  third  perfon,  therefore 
the  rents  and  profits  of  this  eftate,  during  the  life  of  Thomas 
ErringtQn  the  papift,  ought  to  go  back  to  the  (ifters  and  heirs 
at  law  of  Edward  Errington  the  grantor,  and  that  thcfe  Afters 
and  heirs  at  law  oi  Edward  Errington  being  proteftants,  ihouki 
have  the  rents  of  the  premifles  from  the  death  of  Edward 
Errington  the  grantor. 

Notv/ithfranding  it  was  ftrongly  objeded,  that  the  conveyw 
ance  being  by  way  of  leafe  and  releafe,  the  whole  eftate  pafl^ 
out  of  the  grantor,  and  could  not  return  to  him  again,  but 
muft  go  to  the  next  in  remainder  capable  of  taking;  and  fiir. 
ther,  that  iince  this  was  a  truft  in  the  truftees  during  the  life 
of  Thomas  Errington  the  papift,  and  a  truft  was  a  creature  of 
equity,  the  court  which  bad  the  power  and  dire£lion  thereof, 
ought  to  let  JViillam  Errington  the  next  remainder-man  into 
the  poileffion  of  the  premilTes,  and  that  in  cafe  Thouias  Er^ 
rington  the  papift  fnould  leave  protefiant  fons,  then  the  court 
would  order  the  truft  for  the  benefit  of  fuch  fon,  and  fecure  the 
profits  to  him. 

[  264  ]  But  Lord  Chancellor  faid,  this  would  be  making  tiie  of  an 

extraordinary  power  of  direfting  and  difplacing  eftttet,  which 
he  would  not  take  upon  himfelf  to  do ;  and  that  the  intent  and 
meaning  of  the  ftatute  was  in  a  nrore  plain  and  eafy  manner 
complied  with,  by  conftruing  the  efiates  and  trufts  to  be  void, 
as  to  the  papift  onlyt  but  not  to  let  the  next  proteftant  re« 
mainder-man  into  poflelEon  before  his  time,  fo  as  to  prejudice 
or  endanger  a  third  perfon,  the  fon  or  fons  of  Thomas  Erring'- 
ion  the  papift,  ^c.  wherefore  let  the  heir  at  law  of  the  grantor 
take  the  eftate  for  fo  long  a  time  only,  as  the  fame  fs  undif- 
pofed  of  by  the  grantor  ( i ). 

^thl)\  It  was  held,  that  as  to  the  former  claufe  of  this  ftatute, 
which  difables  papifts  from  taking  by  defcent,  unleft  they  con- 


f  0  Hopkins  y.hiffkins,  Ca.  temp,      cafe,  i.Atk,  597. 

''T'al.  44..  and  another  branch  of  the  fame  .    •     ' 

form 
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fbrtn  within  fix  months  after  eighteen^  if  they  (the  papifts)  Carrick 
jmtrt  above  fix  months  after  eighteen  before  the  making  the  '^* 

^aciite,  fo  as  it  was  impoflible  to  comply  with  the  ftatute,  then  ^ 

iocb  perions  are  not  withm  the  claufe,   nor   ihall  lutfer   by  above  the  age  of 

;^    /     \  eighteen  and  Ax 

■^   W*y*      .  mofuhi  when 

JChN  lUtqte  of  Will.  y»  was  made  againft  papiih,  he  is  out  of  the  former  daufe  of  the  lUtute. 

V  This  decree  was  afterwards  affirmed  (2)  on  an  appeatin 
the  houfe  of  lords. 


(1 )'  Vide  Hiil  V.  FiUiji,  ante,  6.  (2)  3  Bro.  P.  C.  41 2. 

*r  VisLtis^  ver/us  Thomas,  Cafe  105. 

At  the  Rolls. 

THE  hufband  purchafed  a  term  for  years  to  himfelf  and  his    Husband  after 
wife,  and  the  furvivor,  and  the  executors  *  adminiflra-    marriage  pur- 

.       .  chafes  a  term  to 

tors  and  affigns  of  fuch  furvivor  for  the  refidue  of  the  term.        bimfeif  and 

wife,  and  the 
.  ftrrifpr  and  the  executors,  admJniftrators  and  affigns  of  fuch  furvWor ;  hu(band  aifigns  the  term 
in  mortgage,  provifo  ro  ^  void  on  payment  of  the  money  by  him  or  wife,  or  the  executors  of  him 
Of'mic*  Provifo  that  the  h\i(baod,  his  axecutort  or  adminiftrators  (hall  till  de'ault  of  payment 
fjfietly  enjoy.  Hulband,  feven  years  after,  contmOs  debts  and  dies.  Decreed,  that  this  fettlement 
o/thatiBnnbeiftg  after  marriage,  iu  the  power  of  the  bufband,  and  the  equity  of  redemption  being 
referred  to  him  as  well  4a  to  his  wife,  and  being  alfo  in  the  cafe  of  creditors,  was  aflets  t«  pay  debts. 

This  purchafe  was  mtidc  after  the  marriage,  and  thehufband  ^  *^f.t  1 
being  a  tradefman  and  having  occafion  for  money,  mortgaged 
1..  the  term  without  the  wife's  joining  {^s  he  niight  do)  and  the  , 
•  proviib  for  redemption  was,  that  if  the  hufband  and  vyife,  or 
eUjier.of  them^  or  their  or  either  of  their  executors  or  admi- 
.iU%ator&(bouldj)ay.or  caufe  to  be  paid  the  mortgage-mo- 
ney and  in^ereft  at .  the  day,,  then  the  mortgage  fhould  be 
void. 

And  the  laft   provifo  was,  that   until  default^  of  payment 
tbebulband,  his  executors  and  adminiftrators,  fiiould  quietly 
.    Mjoy. 

The  hufband  Yeven  years  after  contra&ed  debts,  and  died, 
leaving  his  wife  executrix,  the  mortgage* money  unpaid. 
•.Tho^queftion  was,  whether  the  equity  of  redemption  of 
this  term  was  aflets  for  the  payment  of  the  hufband's'debts, 
or  ihould  go  to  the  wife  as  furvivor  ? 

By  Talbot  Solicitor  General,  the  provifo  i<5,  that  upon  pay- 
vent,  whether  it  be  by  the  hufband  or  the  wifCj  or  the  exe« 
•^  T  4.  cutors 
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V.  cutors  of  th^  hufband  or  of  the  wife,  jet  ftill  the  mortgage  ibalt 
'*  in  any  of  thefc  cafes  be  void ;  and  if  void,  then  all  things  muft 
be  in  their  foriper  ftate,  and  confequently  the  wife  muft  have 
it  as  furvivor  sy/rf/5  if  the  provifo  h^d  been  that  upon  payment, 
the  mortgagee  (hould  reafEgu  to  the  hufband,  his  executors  or 
adminiftrators,  for  this  indeed  had  been  a  total  alienation ; 
but  in  the  prefcnt  cafe  it  was  but  a  conditional  alienation^  and 
fo  void  upon  payment  of  the  money. 

l66  1  Maftn  ef  the  Rolb :  The  fcttlement  of  this  term  upon  the 

wife  being  after  marriagc>  is  a  voluntary  convejrance,  and 
being  only  a  term  for  years,  it  was  always  in  the  power  of 
the  hufband  to  forfeit  or  alien,  and  the  mortgage  is  an  altena* 
tion  ;  for  tho*  if  the  mortgage* money  were  paid  before  the 
day,  the  mortgage  would  have  been  void,  and  confequently 
all  things  would  have  been  in  Jlaiu  quo^  yet  thp  mortgagp 
being  fc»rfeited|  the  equity  of  redemption  (always  in  the  huf- 
band*s  power)  is  now  become  a  creature  of  equity»  and  rt 
being  in  the  cafe  of  creditors,  and  the  redemption  given  as  well 
to  the  executors  of  the  huiband,  ^  to  the  executors  of  the 
wife,  and  the  laft  provifo  being  that  the  hufl)and,  his  execit« 
tors,  (^c.  may  enjoy  till  default  of  payment. 

Decree  the  equity  of  redemption  of  this  term  to  be  a((eta« 


Cafe  io6,  jjcaih  verfus  Heath. 

At  the  Rolls, 

«E4,.Ci  Ah.     /^^^  feifcd  In  fee  of  lands,  and   poffcflcd  of  a«  perfenal 

t7S»  p|-  »6;    .     V-/  eftate,  having  children  and  owing  money  gives  legades 

l^ofifeiic-    'by  his  will,  and  direftsthat  they  Jhall  bt  paid  $ut  0/  bis  rial 

f^  of  1  ^r-      {/^^'^  a»^  g'^**  ^'^^  pcrfonal  eftate  to  his  children.       . 

mn\  A\rt€il thzf  hi%  legacifibeptidoutof  his  realeftatf,  and  dcTtf-Vhi*  j^rfonaf  eftate  to'hif  child^n  y 
hit  <hlWr^nfta"*»*'^«W«peir*>i«lfftatf  free  from  the  tegaclc^y  but  char|ed  with  clwdcbUj  hndxh 
rcil  dUte  •!»!>  fij«l>  bt  chtrjed  with  the  lc|tciti. 

Majler  of  the  Rolls:  If  the  legacies  had  been   only  cbargi 

'"■    upon  the  real  eftate,  yet  the  perfonal  eftate  flj'ouldhave  bef 
firft  applied  to  pay  them,  and  fo  ftiould  it  have  begn  againfl 
•     •  reiiduary  legatee  ;  but  in  this  cafe. the  nal  i/iaukfing  tbip 
apfointed^  and  the  whoU  perfonal  ejlate  {t)  given  away  ly  tbe  ; 

'    (1)  On  this  head  vide Atf/7;';fWv.  P»/r.  pel!.  ^  vol.324. 

2  thf 


Dc  Term.  S.  Trio.   1726. 

therefore  *  the  legacies  muftbe  paid  out  of  the  realefiate  only;  Heath  ^. 

bar  the  debts  (hall  ftill  be  paid  out  oF the  perfonal  eftate,  the  Heath. 

will  not  ordering  the  debts  to  be  paid  out  of  (he  real  (2).  t    3^7  J 


(2)  Thomas  v.  Britutll,  2  Vcz,  313. 


WatkinfoD  verfus  BernadiftoD« 


Cafe  i07» 

IN  this  cafe  it  was  decreed  (1)  by  the  Mafter  $f  the  R$Us^   ^  E^.Ct.Abt  * 
and  feemed  to  be  admitted  by  the  counfel  on  both  fides,    5'^*  p^*  '• 
thatifa  fliip  be  in  the  river  Thames^  and  money  belaid  out   ingrepairedia 

the  fiver 
.TKa«»c»»«n^  fitted  out  thtre  wUh'tMW  ri(|ififf  andtpparel,  the  fliip  itfelfU  not  liaUei  but  tlieoWnert* 
Sccut  if  repaired  or  fitted  out  at  fca,  where  the  mafter  ^lonc  may  liypoehecate. 

therei 


( 1 )  The  (hip  in  queftion  having  been 
(old  andthe  money  brought  into  court, 
tn4  a  reference  having  been  made  to  the 
Mafter  to  inquire  andftate  the  nature  and 
extent  of  the  demands  of  the  feveral 
parties  on  this  money,  and  how  far  they 
afie^ed  the  faid  Ihip,  the  Mafter  (after 
ilating  the  claim  of  the  mortgagee  Ber- 
nadiftm)  reported  <*  that  the  plaintiff 
«•  was  the  mailer  or  commander  of  the 
*'  ihip,  and  that  there  was  due  to  him 
••  on  the  9th  of  March  1715.  from  the 
••  defendant  Painty  the  owner  of  the 
"  (hip,  for  his- the  faid  plaintiff's  and 
*'  his  failors  wages,  and  for  monies  dif- 
^'  barfed  by  the  plaintiff,  on  account 
"  of  the  faid  (hip,  in  CaroUna,  Irelaud 
*•  and  other  places,  in  her  voyage  from 
"  NeiMf'E»ila9d  to  LcnJen,  the  fum  of 
**  125/.  And  thefaid  Mailer  alfo  found 
««  that  the  plaintiff  did,  at  the  defend- 
"  ant  Palm^i  deiire,  and  by  his  direc- 
♦' tion  employ  the  feveral  tradefmen 
''  named  in  the  fchedule  \o  do  work 
«'.  and  find  provifions  and  materials  for 
'•  rhe  faid  (hip,  fince  the  oth  of  March 
*'  1715  ;  and  that  the  faid  plaintiff,  in 
"  confidence  that  he  fhould  be  con- 
"  tinued  mailer  of  the  faid  (hip,  did, 
*•  for  aiid  on  the  defendant  Paiae*/  ac- 
«'  count,  promife  to  pay  to  the  faid 
"  feveral  tradefmen  for  fuch  woric  pro- 
*'  vifions  and  materidls^  the  feveral  fains 


*'  mentioned  in  the  fchedule,  amounting 
••  to  332/.  9/.  4</.  {,  feveral  of  which 
"  furas  the  faid  plaintifp  had  been  fued 
'*  for  and  forced  to  pay.-— And  the  faid 
*'  Mader  alfo  found,  that  fmce  the  9th 
''  of  March  1 7 1 5 ,  the  ptaintifF-diiburled 
"  on  the  faid  ihips  account,  and  there  be* 
".came  due  to  him,  for  his  and  mens 
**  wages,  further  fums  to  the  amount 
•«  of  84/.  16/.  gJ.  J,  which  faid  feve* 
**  ral  iums  of  125  A,  332/.  8/.  4</,  4, 
•♦  and  84  A  16/.  ^J.  ;  were  the  whole 
*'  of  the  plaintiff's  demands* to  the  pay« 
"  ment  whereof  the  faid  mailer  con- 
'*  ceived  the  faid  (hip  was  liable."  The 
Mailer  being  directed  to  renew  hii 
faid  report*  certified  that  he  faw  no  oc- 
vaiion  to  alter  the  fame*  bnt  the  caafe 
being  fet  down  to  be  heard  upon  the 
faid  report,  before  the  Mafter  of  the 
Rolls,  his  Honour  declared  **  thott  the 
"  plaintiffs  demands  of  332  /•  $  /•  4//.  ^ 
'*  paid  to  tradefmen  for  work  done* 
*<  and  for  providing  provifions  and  ma. 
**  teriais  for  the  (kid  ihip,  and  fo  much 
*'  of  the  fum  of  84/.  16s,  ga\  \  as  was 
«'  difhurfed  by  the  faidDlaintiffonthoie 
««  accounts,  wc-e  not  a  lien  on  the  faid 
•'.ihip,  and  difmiiTed  the  bill  as  to  them ; 
**  but  his  Honour  further  dedarcd,  that 
•*  the  faid  fum  of  125  /.  and  fo  much  of 
*«  the  faid  84/.  16/.  9^.  ;  as  was  due 
<<  for  the  wages  of  the  plaintiff  and  his 

*'  feamen 
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Watkinson    there,  cither  in  the  repairing,  fitting  oat,  new  rigging,  or  ap- 
*"'  parel  of  the  (hip,  this  is  no  charge  upon  the  (hip,  but  the  per-^ 

TO  A.  ion  thus  employed,  or  who  finds  thefe  neceflarieSy  muft  refort 

to  the  owner  thereof  for  payment,  and  in  fuch  a  cafe,  in  a  fuit 
in  the  court  of  admiralty  to  condemn  the  (hip  for  non-pay- 
ment  of  the  money,  the  courts  of  law  will  grant  k  prohibi- 
tion -y  and  therefore,  if  the  owner,  after  money  thus  laid  out, 
mortgages  the  (hip,  tho*  it  be  to  one  who  has  notice  that  the 
money  was  {o  laid  out,  and  not  paid,  yet  fticb  mortgagee  is 
well  intitled,  without  being  liable  for  any  of  the  m<mej  thus 
laid  out  for  the  benefit  of  the  (hip  as  aforefaid,  and  the  (hip  is 
no  more  liable  for  this  money  than  a  carpenter  laying  out  mo- 
ney in  the  building  of  an  houfe  has  a  lien  upon  the  houfe  in 
refpe(^  thereof,  tho'  by  the  law  of  Holland  be  has  i  but  this 
not  being  the  law  of  England^  fuch  carpenter  muft  refort  to 
thofe  who  employed  him,  or  to  the  owner  of  the  houfe  for  his 
money. 

3ut  it  is  true,  that  if  at  fea  where  no  treaty  or  cotitrad  can 
be  made  with  the  owner,  the  mafter  employs  any  perfon  to  do 
work  on  the  (hip,  or  to  new  rig  or  repair  the  fame,  this,  for 
neceiSty  and  encouragement  of  trade,  is  a  lien  upon  the  (htp, 
[  36^  j  and  in  fuch  cafe  the  mafter  by  the  maritime  law  is  allowed  to 
hypothecate  the  (hip  (t). 


••  featteo  awf#  alien  on  the  faid  (hip." 
Reg.  Lib.  B.  iji^.'foL  477.  Therea- 
fon  of  taking  the  accounts  with  particu- 
lar refercntc  to  the  9th  of  March  1715, 
appears  to  have  been,  that  on  that  day 
the  plaintifF  was  prevailed  upon  by  the 
defendant  Fmne  to  give  a  receipt  in  full 
of  all  demands  in  refped  of  the  faid 
(hip  (although  no  money  was  in  fadt 
paid)in.V>rder  to  enable  Faine  to  make 
the  mortgage  to  Ber/iadifisn ;  in  con- 
jequenee  of  which  the  plaintifPs  demand 


was  poilponed  to  Bemaiififim*^  mort- 
gage, as  appears  by  the  decree  made 
on  the  original  hearing  of  the  caufe. 
Reg.  Lib.  B.  17 17.  fol.  a69, 

11)  W^tjufiinv.  Bal/am,  i  Salk. 
34.  Lijier  v.  Baxtir,  I  Stra.  695. 
Ex  parti  Shank,  I  Atk,  234,  Buxton 
V.  Snee,'  1  Vez.  154.  Sam/on  v.  Br^g^ 
inton,  I  Vez.  443.  fVilkims  V.  Car^ 
michady  Doug.  97, 


Jcrvoift 
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Jcrvoifc  n)irfus  O'Carrol,  Cafe  108. 

Lord  Chan- 

THE  minute^  of  an  order  in  this  caufe  were  taken  drf-   celior  Kikc* 
fercntly  in  the  two  regifter  books,  in  Mr.  GMfiorcugh\  ^"  trf^^*^; 
that  the  defendant  (hould   at  the  bearing  appear  gratis^  and   implies  the 
fray  n§  day  ruer^  but  in  Mr.  PrUis  book  it  was  onlj,  that  the   <•  defendaac 
defendant,  ibould  appear  iratis^  leaving  out  the  latter  part.         **  ^a*'©?"?-"* 

Tht  order  was  drawn  up  with  the  latter  part  in  it,  that  the 
defendant  fliotild  appear  gratis^  and  pray  no  day  9Vir\  upon 
which  t  |>etkic»n  was  exhibited  for  the  leaving  out  of  tbefe 
latctr  words,  and  Mr.  Auomty  Gtntral  iniifting  on  the  behalf 
of  th^  petitioner,  that  the  leourt  bad  given  no  order  for  io- 
fcrtjBg  diem, 

Lfi  ObanalUr  afked  Mr.  Attorney  Gineral^  what  was  the 
import  of  thefe  words,  that  the  defendant  JbaU  appear  gratis  f 

Mr.  jfttorney  General:  Thcfe  words  are  taken  to  fupply  the 
want  of  fervice  of  ^fubpeena^  that  the  defendant  ihould  be  as 
much  bound  to  appear,  as  if  proved  he  had  been&rved,  and 
are  no  more  thaii  admitting  fervice. 

Lard  Chancellor:  Confenting  to  an  order  that  the  defendant 
ihould  appear  gratis  muft  mean,  that  he  (hould  appear,  and  is  • 
not  to  make  default  i  fo  that  the  former  words  plainly  imply 
the  latter. 

For  which  reafon  let  the  order  ftand  as  drawn  up,  and  the 
petition  be  difmilled. 

£•369  ] 
*  Attorney  General  ver/us  Gill.  ^  ^ 

C;.  N  E  by  will  dcvifed  an  annuity  of  50/.  per  annum^  and   ccUorKiNo  - 
r   alfo  lOo/.  in  money  to  A.  and  his  heirs,  and  if  y^f.  died   a.E<j.  Ca.  Ab. 
without  heirs,  then  to  a  charity :  A.  died  without  iiTue  in  the   i?' /''/^   . 

'  ^  '  ^  ^  Uevjfe  of  100 1. 

life  of  the  teftator,  and  then  the  teftator  died,  and  an  informa-    "n^i  or5ol.  per 

tion  was  brought  againft  the  executors  to  eftablifh  the  charity,   aadh^^heirt* 

to  which  the  executors  demurred.  *?V'^  ^:  ?'« 

wtchottt  heirs, 
ilian  tft^  chari  - 
ty.    A.  dj«t  wUhottt  iffoc,  Imnf  the  teftator  \  tlic  will  Tald  u  to  tbc  wholc^  ia4  tlit  ciurUy  ciaaot 
tike.  '     . 

Infifted 


De  Terra,  S,  Trin.  1726. 

\TTomK¥y  Iiififled  for  the  demurrer,  that  this  cafe  came  now  at  fullj^ 
3iMiRAL  V.  before  the  court  as  it  could  do  upon  a  hearing ;  and  as  to  the 
*"  money,  the  derift  over  after  a  death  without  ifluc  wa$  void  i 
ahd  with  regard  to  the  annuity  it  wa^  urged,  that  die  i^ri% 
ifA\  diidtOilhoui  hiirSf  artd  not  faying  heirs  af  lis  Udy^  but 
h(irsi^eralhfyVib\3XA\ih  void ;  and  that  this  was  the  diKrence 
ia  Cra.  C§r,  57.  Htme  verfus  Atten^  that  if  thedevifee  ovef 
was  a  hrocher  or  coufin^  or  any  perfati  that  was  inheritable,  in 
fuch  cafe  it  being  iitipoffible  that,  the  fic^  devifte  fliouM  di^ 
without  heir,  while  the  devifee  over,  who  was  a  brotber  or 
couftn  ihould  he  living,  thU  (hewed  the  inlention  of  the  tefta* 
tar  to  be,  that  the  words  dying  without  heir  nmft  be  qnderftoodt 
dying  without  heir  of  bis  body  \  ft^us  if  the  devifec  Mer  was  a 
brother  by  the  half  bl<K>d,  or  a  ftranger. 

%dly^  As  to  A.  the  devifec*s  dying  in  the  life  of  the  teftator, 
this  was  (aid  to  be  wholly  immaterial  ^  for  if  the  will  was  void 
9t  the  making  of  tt,  fubicquent  accidents  woiild  not  make  it 
good  \  ^odab  initio, nqn  vaiet^  ira&u  iemporis  non  convale/cet. 

I  ^TO  1  ^^'  Attorney  contra :  rft^  A  will  ought  to  be  Ukefl  agrec« 

able  to  the  intent,  and  fqch  intent  tuvft  be  conftrued  accord*. 
ing  to  common  parlance ;  a  man  is  faid  to  die  without  betrs^ 
or  to  have  no  heir,  when  he  is  dead  without  iflue,  and  this 
conftru£iion  ought  the  rather  to  prevail  in  the  prefen(t  cm,^^ 
the  remainder  being  limited  to  a  charity^  ' 

^dlyj  Suppofing  the  ilrft  devtfe  to  be  in  tail,  fino^  the  dc- 
vifce  in  tail  is  dead  without  iflfue  in  the  life  of  the  tcftator, 
the  remainder  (which  in  the  prefent  cafe  i«  to  the  charity)* 
ought  to  take  prefently ;  which  th%  other  fide  admitted. 

jdly^  The  court  ought  nqt  to  fufFer  this  matter  to  be  flifled  * 
on  a  demtirrer,  fince  it  is  poffible  the  iilfarmation  itfelf  may 
not  have  fet  out  the  will  truly  or  fully,  all  which  will  appcaf  "^ 
at  the  bearing. 

Lord  Chancellor :  If  th«  information  does  not  fully  fet  Mt- 
the  will  which  gives  this  charitjr,  itis.j^ur  own  fault;  befides" 
it  will  no.t  conclude  you,^  for  you  may  amend  your  informant 
tlon  (i).  '  ^      ••..,.     . 


(^)  Sfd  vidtltiOfd  €ofiiftgj/hj,  V.  7>ij-//,-*.antc,  300.  ^*- 

Aa 
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A$  to  what  is  Ttid^  that  the  devife  of  the  remainder  ought  ArToaiitr 
to  be  fupporte^  at  jiven  to  a  charity  j  fuppofing  it  void  if  ^^q,^^^^^ 
giren  to  a  common  perfon,  Co  ihall  it  be  alfo  when  given  to  a 
charity.  The  devife  being  to  4.  and  bis  heirS|  and  if  A.  die 
viridiout  heirs|  to.a  charity,  fucb  devlic  over  is  void^  and  the  word 
hejrs  (hall  not  be  coi^ftfued  ^  fi^nify  h^lu  cf  tbt  bodj^  where  th# 
devifee  over  is  not  inheritable  ( i  )• 

;Aad  tbe^eath  of  the  fiift  devifee  in  the  llfe-timt  of  Ch« 
teftatofe -cm  ariakc  oo  altecatioa,  if  the  wiU  was  void  at  the. 
makiAg. 

Lajllf<i  This'eaafe  cbmes  before  the  coar't  as  fully  upon  thfe       [  071  1 
Amiurror  as  it  wbuld  do  itpon  itit  hearing,  and  fiives  charges 
to  tn6  parlies* 

Wherefore  allow  the  demurrer  (2]% 


.  U)  So,  JUm  v.  SpenJUvi^    z  Eq.  Bariiu,  1  Vcz,  89.  Afergam  v.  Grijfthi^ 

Ca*  Ab.  3P5.    pi.  2.     Noith^bam  v.  Cowp.    S54.     Goodrigbt  v.   Dumlmm^ 

Jennimis,    able/    1    vol.   23.     Tytt  v.  Doug.  €{4. 

*^'/Jv^,C^tenjp,  Tal.i.    TMurgbw.  {2)  Rc^.  Lib.  A.  1715.  fol.  38s, 


'     Pt^ke  of  Chandos  verfus  Talbot  &  Ux*,         Cafe  no. 

Lord  Chan- 
^"UE  dttfce.ofa«irfa/ brought  his  bill  againft  the  dc-   "i"^^^J^^f  ^ 

'^     fendants  Talbot  and  his  wi&,to compel  them^to  perform    RqIJs, 
articles' entered  into  by  the  hufband  for  the  fale  of  the  manor   %  Eq.  ca.  Ab. 
of  Sbmf  vti  the  county  Of  Berks^  -being  the  wife's  inheritance,    RA'uivi^ihe 
andlatetheeftatc  of  Sir  7/(0i7r^#  D$Uman^  to  whom  (he  was   ^iWer  of  a  fi-m^ 

|-    .  >  •  covert,  if  fepa« 

beir*  .      .  .  .    '  ^j^i^^  ooght  to 

have  an  order  to 
warrant 'it  {  S«C  If  the  feme  oQftrt^  Separate  CBiwer^  pot  in  «riclioiit  an  order,  and  the  fame  be  t 
lair  aod  hooctt  anfwer,  and  d^iberatel](  put  in  with  the  conrrnt  oi  the  hulVind,  and  cUe  plaiatif 
A^dpttfof!  ;^  9,1^  rtfptSei  to  ity  tiit  couit  witl-not  at  the  motion  of  the  wife,  or  of  her  eaccutora 
fetttafide. 

The  wife  anfwcred  feparately,  infiflixig  that  flie  was  not" 
bound  by*th^  buiband's  articks,  however^  provided  ihe  might 
have^i3,ooo./«'Of  tbe-pacchafe-money  to  difpofe  of  to  ber  fe«- 
pirate  ufe  (the  ^ole  purchaie-moncy  being  109000/.)  and* 
the  timber  to  be  valued,  (be  was  willing  the  fale  fbould  go  onr« 

The  defendant   the  hufband  alfo  anfweredi  and  deilred  that-  -^ 
the  articles  might  be  performed  ^  the  plaintiff  replied  to  both 

tbt 
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Duke  of       the  anfwers ;  and  fome  of  the  relations  of  the  wife  infiftiogp 
Chandos  v.    ^^^^  jjjg  wife's  anfwer  was  gained  by  threats  and  fraud^  it  was 
by  the  court  referred  to  the  Mafter^  to  examiiie  bow  and  in 
what  manner  this  anfwer  was  gained  from  her;  alf^ 

C  372  ]  There  being  no  order  for  the  wife's  anfwering  feparately^ 

it  was  referred  co  the  Mafter,  to  ftate  whether  her  anfwer  was 
regulariy  put  in  or  not. 

The  Mtfter  reported,  that  the  defendant  the  feme  covert 
did  adrife  about  thie  putting  in  of  this  anfwer,  and  Was  fuHy 
apprifed  thereof,  and  did  it  with  great  deliberation ;  and  as  to 
the  matter  d  regularity,  he  reported,  that  it  being  put  in  fe- 
parately,  in  her  favour,  at  her  defire^  and  with-  the  confent  of 
her  hufband,  and  die  plaintiffs  having  accepted .  thereof  and 
replied  thereto,  he  conceived  it  to  be  regular. 

In  the  mean  time  the  wife  died,  but  before  her  death, 
exceptions  to  the  Mailer's  report  were  filed  as  to  the  regularity. 

Lard  ChatUiUor  called  to  his  affiftance  the  Mqfter  §/  the 
Rolls  ;  and  on  hearing  counfel  they  both  held,  that  in  regard 
it  was  reported  that  the  anfwer  was  ptit  in  by  the  wife  deliber* 
ately,  by  good  advice,  that  (he  was  fully  apprifed  thereof,  con- 
fented  thereto,  and  that  it  was  done  at  her  requeft,  with  the 
confent  of  her  hufband,  and  that  the  plaintiff  had  accepted  of 
it,  and  replied  to  the  fame,  therefore  the  feme  covert,  or  any 
on  her  behalf  could  not  aiSign  that  which  was  done  in  her 
favour,  as  an  irregularity. 

And  the  Mafler  9f  the  Rolls  inftanced  in  the  cafe  of  an 
eflbin  being  granted  to  a  defendant,  where  it  ought  hot  to  have 
been,  that  there  the  defendant  himfelf  could  not  affign  this  for 
error,  it  being  done  in  bis  fiivour;  no  more  could  the  de- 
fendant the  feme  covert,  or  any  on  her  behalf,  objeA  to  her 
having  put  in  a  feparate  anfwer,  when  it  appeared  to  have 
been  for  htr  advantage. 

[  373  ]  ^^  which  reafon,  the  feme  covert's  anfwer  was  refolved 

to  be.  regularly  put  in,  and  the  exceptions  to  the  Mafter's  re- 
port over- rtiM  (i). 


(i)  Reg.  Lib.  A«  1725.  fol.  416. 
*  ■ 

Blakeway 
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t,    Blake  way  nierfits  Earl  of  Strafford. 

THE  plaintiff  brought  his  bill  againft  the  earl  of  Strafe 
JMi  as  adminiftnitor  with  the  will  annexed  of  Sir 
Htnry  y$hnfin^  to  b€f  paid  oat  of  aflets,  and  (hewed  by  his  bill, 
that  be  was  a  Tail- maker,  and  was  employed  b^  Sir  Henry 
fromsd^S.  to  Jyfy  HJOJ*  to  fit  fail-clotfas,  and  other  tackle 
to  Sir /£n»y*s  ihips,  on  whicli  account  Sir  Hinty  was  in- 
debted to  the  plaintifF  in  343 /•  and  that  in  December  1714. 
the  plaintiff  received  50  A  in  part  of  his  debt,  and  that  Sir 
Henry  died  the  29th  oi  September  1719'  having  made  {lis  will, 
and  deviled  his  lands  to  bis  executors  in  truji  U  pay  bis  debts^ 
and  that  bis  executors  renouncing,  the  defendant  the  earl  of. 
Straffird  adminiftred  with  the  will  annexed. 

The  defendant  pleaded  the  ftatute  of  limitations,  and  that 
neither  the  defendant,  nor  (as  he  believed)  Sir  Henry^  made 
any  promife  to  pay  the  debt  in  queftion  within  fix  years  be- 
fore the  bill  brought. 

For  the  plea  it  was  faid,  1^,  that  this  plea  of  the  ftatute. 
ought  not  to  be  difcouraged  any  more  than  that  of  the  flatute 
of  fines  \  it  being  made  equally  for  the  quiet  and  repofe  of  the 
fubjeS^,  eipecially  in  the  cafe  of  an  executor  or  adminiftratory 
as  the  prefent  cafe  was,  who  might  not  be  fuppofed  to  be  able 
to  prove  payment,  as  the  inteftate,  if  alive,  would  have 
been. 

7My^  That  by  the  ftatute  of  limitations  the  debt  was  ban- 
red,  ^xtinft  arid  become  aV  no  debt;  and  therefore  the  will  of 
Sir  Henry  Johnfon  fubjefting  the  lands  to  the  payment  of  his 
debts,  muft  be'Conftriied'to  mean  fucb  debts  as  were  then  fub- 
filling,  not  ftale  demands  barred  by  the  ftatute,  for  that  a 
contrary  conftruftion  would  give  way  for  vexatious  demands, 
and  occafion  people*s  raking  up  old  dormant  pretences. 

Oh  the  other  fide  it*  -was  argued,  ly?,  that  the  ftatute  of 
limitations  was  far 'from  cxtihguiflitng  the  debt,  which  was 
ftill  fubfifting,  and  to  be  barred  only  by  pleading  the  ftatute, 
which  the  defcndaiit  was  not  bound  to  do  ;  that  it  was  plain 
the  debt  was  not  extin^uifticd,  becaufe  the  very  acknowledg- 
ing of  it,  would  revive  and  take  it  out  of  the  ftatute. 


Cafe 


III. 


Lord  Chan- 
cellor Kino. 

Sel.  Ct.  m 

Cha,  57, 

%  £q.  Ca.  Ab.. 

S79    pl-*- 
OneMmng  A 

contract  baried 
by  the  ftatute  of 
limitations,  4c« 
vifet  landf  im 
truft  to  pay  hta 
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WhethertEe 
debt  be  revived 
by  the  win  f 
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Blakiway 

Earl  of 

STILArfORD. 


(«)  T'i4e  Salk. 

154- 

Gb(^«n  Tctfut 
Mill. 


[375] 


Dc  Term.  S,  Trio.  1726. 

i2ilF|^,  That  in  this  calfc  Sir  Henry  Johnfon^s  having  paid 
50  A  in  1714*  in  part  of  the  debt  was  an  acknowledgement 
that  the  reft  was  dtie,  and  that  this  was  taking  the  cafe  out  o( 
the  flatutei  Sir  Henry  dying  in  I71^v 

3^9  That  the  mall  of  Sir  Henry  fubJeAing  his  lan^s  to  d^ 
payment  of  his  debts  did  create  a  trujf^  which  was  not  barred 
by  the  ftatute  of  limitations  \  and  they  cited  the  cafe  of  {a) 
Simggers  verfus  If^elby^  wherr  it  was  decreed  by  lord  Cmvper^ 
that  fuch  a  will  fubjeStng  lands  to  the  payment  of  debts  did 
raife  a  tru(l|  and  revive  a  debt  barred  by  the  ftatute  of  limita- 
tions. 

Lord  Chancclk*' :  I  would  be  cautious  of  giving  any  relief 
againft  an  ail  of  parliament;  but  it  is  plain  the  debt  is  not 
extingui&ed  by  the  ftatute  of  limitations,  fmce  the  ftatute  rouft 
be  pleaded,  which  the  defendant  is  not  bound  to  do ;  and  if  he 
afterwards  will  acknowledge  the  debt,  it  takes  it  out  of  the 
ftatute. 

But  let  me  be  attended  with  the  cafe  of  Staggers  verfus 
Welby\  which  accordingly  was  done^  and  thereupon  his  lord« 
&ip  over-ruled  this  plea  of  the  ftatute  of  limitations. 

Upon  an  appeal  brought  in  the  houfc  of  lords  this  decree  was 
reVcrfed,  and  the  plea  ordered  to  ftand  for  an  anfwer  (i ). 


(l)  '«  With  liberty  to  except,  but 
**  not  to  oblige  the  defendant  to  make 
*•  any  difcovery  of  the  value  or  par- 
*^  ticulars  of  the  real  or  perfonal  eflate 
•^  appointed  by  the  will  of  Sir  H.  John- 
** /on  tor  the  payment  of  his  debts,  and 
•*  that  the  benefit  of  the  plea  (liould 
^'  be  faved  to  the  defendant^  tiU  xkc 


"  hearing  of  the  caufe."  3  Bro*  P.C 
305,  to  which  cafe  a  note  is  fubjoinedi 
that  after  a  ycry  diligent  fearch  at  the 
Rcgifter-oftice,  the  author  was  not  able 
to  find  any  further  proceeedings  in  the 
caufe.  Vide  Jones  v.  Earl  of  SiraghrJ^ 
port.  3  voK  89,  Let.  on  v.  Briggs, 
3  Atk.  107. 


Dje 
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jrm.  S.   Michaelis,  1726. 


Metcalfe  verfus  Beckwith.  Cafe  112. 

At  the  Rolls. 
abtU  to  fettle  the  boundaries  of  the  manor  of  Dalf,   !,^''„PV*''' 

'      240*  pl«  19* 

which  the  plaintiff  was  lord,   and  of  the  manor  of  On  a  bill  lo  fct. 

»  belonged  to  the  defendant,  the  plaintitr  and  de-  aries  of  a  mza- 

infifting  upon  difFercnt  boundaries,   it  was   ordered  ^ecd^"c!ch 

parties  ihould  give  a  note  to   each    other  of  their  p*rtv  fliouid  give 

icf,  and  that  the  noatter  fhould  be  tried  in  a  feigned,  note  of  their 

i  boundarisi,  »nd 

f*  that  it  (hould  b« 

tried  in  a  feigned 
I  tiic  liTae  being  found  for  the  defendant  on  the  firft,  fecond^and  thifd  trial,  the  defendant 
ily  allowed  the  coftt  of  all  the  trials  at  law,  but  alfo  the  cods  in  equity,  in  regard  the 
laid  no  bill,  and  the  plaintiff  might  have  tried  it  at  lavr  without  coming  into  equ'.t/* 
f  partition,  no  colU  on  either  fide,  becaufe  it  if  for  the  benefit  of  both  parlies* 

eupon  a  trial  was  had,  in  which  the  verdid  was  for 
idant,  and  afterwards  a  new  trial  granted,  and  after 
hird  trial,  upon  a  certificate  of  the  judge,  that  the  laft 
nft  evidence ;  but  upon  the  third  trial  alfo  the  like 
vas  found  for  the  defendant,  fo  that  the  boundaries 
:  to  be  as  they  were  given  in  by  the  defendant,  and 
to  what  had  been  alledgcd  by  the  plaintiff's  bilL 

low  upon  the  equity  referved,  it  coming  on  before  the        [  377  J 
ftBi  Rollsi  it  was  urged  for  the  plaintiff,  that  as  to 
1  of  the  three  trials,  the  plaintiff  muff  fubmittopay 
»ut  with  regard  to  the  fuit  in  this  court  the  bill  fccmed 
the  nature  of  a  bill  of  partitioi;,  where  neither  fide  pay 

being  for  the  benefit  of  both  parties^  to  have  their 
I  fcveralty,  and  that  in  the  prcfent  cafe,  there  was  by 

a  plain  advantage  to  the  defendant  by  the  bounds  of  ^ 


It  in  St.  Luke's  v.  St.  Leonard's  of  a  partjb  woiWd  not  lie,  it  being  mere- 

i.  Rep.  40.      Lord    Thurlcw  ly  a  quciUon  at  law. 

bat  a  bill  to  fettle  boufid aries 

.  II.  U  his 


Metcalfe 

1/. 
Beckwith. 
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his  manor  being  fet  out  by  this  verdict,  in  the  fame  way  as 
they  probably  would  have  been  in  a  bill  of  partition  ;  for 
which  reafon  the  plaintiff  ought  to  pay  no  cofts,  and  the  rather 
in  this  cafe,  in  rcgiird  the  plaintiff  had  a  probable  caufeof  fuit, 
and  it  muff  be  prefumed  that  at  the  hearing  there  was  evidence 
on  both  fides  ;  and  therefore,  to  fatisfy  the  confcience  of  the 
court,  it  had  been  fent  to  a  trial,  under  which  circumftances  it 
would  be  hard  to  make  the  plaintiff  pay  the  charge  of  fatisfy- 
ing  the  confcience  of  the  court,  when  the  thing  was  in  its 
nature  doubtful. 

But  for  the  defendant  it  v/as  faid,  that  the  plaintiff's  bill  in 
this  cafe  ought  to  be  difmilTcd,  and  the  defendant  having  no 
bill,  the  difmiffion  ought  to  be  with  cofts ;  otherwife  an  en- 
couragement might  be  given  for  great  vexation,  without  any 
profpe«3  of  the  leaft  recompence. 

Alajhr  of  the  Rolls:  The  objedion  that  this  bill  was  in 
nature  of  a  bill  of  partition,  feems  to  be  of  fomc  weight ;  but 
as  the  defendant  has  no  bill  here,  and  the  plaintiff"  might  have 
tried  this  matter  at  law,  and  more  efpecially  fincc  no  part  of 
th«  iffue  is  found  for  the  plaintiff,  who  is  in  the  wrong  in  toio^ 
why  (hould  he  not  be  within  the  common  rule,  and  pay  cofts 
throughout?  Difmifs  the  bill  with  cofts  (i). 


(i)  Reg.  Lib.  B.  1726.  fol.  110. 


Cafe  113.  Gyles  verfus  Hall. 

Lord  Chun- 

tvlior  King.  rTl  HE  plaintiff's  bill  was  to  compel  a  re-aflignmcnt  of  a 

Asioatendcr  j[      morti^aoe,  and  to  flop  the  payment  of  intcreft  from  the 

nsy,  there  ought  25th  of  St^ptanitT  172a.  there  having  been  then  a  tender  made 

to  be  icaft^nabic         .  ,       ,  j   •    ^        n 

notice  of  raying    of  icco/.  the  mortgage-monev  and  mtcrcft. 

it  in  ;  a«<i  if  *hc 

tcnnt-r  be  innfted  on  to  ftcp  intereft,  tlic  money  muft  b«  kept  dead  from  that  lime,  bccaufc  the  party 
is  to  be  uncorc  priif.  Six  months  notice  given  to  pay  in  the  morrgige  money  at  Linccin's  Inn  Hall, 
thouth  ihis  be  not  the  placv  mentioned  in  the  provifo  of  the  deed,  ycc  where  money  was  Jctk  in  town, 
and  no  objcdVion  made  to  the  notice,  no  icalon  for  a  pcrfonal  lenJer,  or  to  make  a  raau  carry  a  great 
funi  to  a  [<crJon  in  the  country. 

It  appeared  that  on  the  day  before  the  25th  of  Alarch  i'j22» 
the  mortgagor  gave  perfonal  notice  in  writing  to  the  defend- 
ant the  mortgagee,  that  he  would  tender  the  money  and  in- 
tercft  between  the  hours  often  and  twelve  in  the  mprning  ai 

LifI€»lfi*S 
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t^incoM%  Inn  Hall,  on  the  25th  of  September  1722.  which  ac-      Gvles  o;, 
Cbrdingly  was  done*  Hall. 

ObjeSi*  by  Solicitor  General  Tulbetj  Lincoln^ %  Inn  Hall  is 
not  named  inthe  proviifo  in  the  mortgage  deed,  as  the  place 
for  the  payment  of  the  moneys  and  therefbrc  the  tcndfer  muft 
be  to  the  perfon  (i). 

Lord  CJjancellor :  The  money  being  lent  in  town,  and  after 
pcrfonal  notice  given  for  the  payment  thereof,  and  no  objec- 
tion made  by  the  mortgagee  to  the  place  at  the  time  of  the 
notice,  it  would  be  very  hard  to  make  the  mortgagor  travel 
with  this  great  fum  of  money  to  Oxford,  where  the  mortgagee 
lived. 

But  in  thU  cafe  it  ought  to  appear,  that  the  mortgagor  front 
that  time  always  kept  the  money  ready ;  whereas   the  con-        r  ^.-q  t 
trary  thereof  being  proved,  that  the  mortgagor  was  not  ready 
to  pay  it,  therefore  the  intereft  muft  run  on ;  and  decree  the 
defendant  to  re-affign  to  the  mortgagor,  or  his  order. 


(i)  A  tender  hiuft  be  ilriJlly  made,  in  v.  6radiey,  2  Vez.  678^  Shntpnell  v. 
ordtrr  to  ftop  intercil  on  a  mortgage,  Blake,  2  £q.  Ca.  Ab.  603.  pi.  ^4, 
Bijbof  V.  Church,  2  Vez.  372.  Carfsith      et  vide  Wiltjhirew  Smith,  3  Atk.  90. 


Townfcnd  Plaintiff,  Cafe  1144 

Lord  Chan- 

John  Lawton  Sen\  Edward   T  <:eiJorKiKc. 

Lawton,  John   Lawton     >       Defendants*     s^i. ca.  in ci.i. 


>;i' and  Montague.  J  Vi,,c..A,. 

749-  pl.  4- 

BY  a  fcttlement  on  the   marriage   of  the  defendant  John    P"  /^a'riagrj 
^      .  ,1  I-      •       1  i.  r     r  lands  aic  fcttcci 

L^turtoH  fcnior»  lands   were  limited    to   his   ule  for    99    to  a.  hr  o^ 

ycars^  if  be  (hould    h  long  live,  remainder   to  the   defendant   Jonl%vc%^^ 

Montague  and  other  trullees  (of  which  Montague  was  the  fur-    n»a'n  crt.»  Bi 

*^        .       ir       /- *^  »       r  r     •  r  •  and  his  hci« 

vivor)  for  the  life  o\  John  La;vton  lenior,   to   prefcrve   contin-    CMunK  ct..i 

gent  remainders,  remainder  to  his  wife  for  life,   remainder   to 

the  Brft  and   fecond,  ^t*.  fons   of  the  marriage  in  tail  male    w.mjm.rc 

.     .  n;i«n:ci  10  'h? 

fucceffively,  remainders  over.  ftnt,  &c.  t;.a  of 

A.  A.  Ij.i^  two 
foni»  C.  and  D.  A.  the  f-*thcr  having  mortgaged  the  prcmiiTos,  he  and  his  f«n  C,  covenant  to  iurtcr 
trecovcry^  aad  tn  procure  B  the  truftcc  to  join,  B.  the  truilce  by  anrwci  tubmits  to  the  courct 
C9tirt  will  not  compel  the  uuflec  to  join>  uolcfs  D.  the  fccoou  lo.i  of  the  marilagc  Will  cgnfeat* 

U  t  The 


cuntlr.g-r.t  jc 


OWKSEND 

Lawton. 
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The  wife  was  dead,  and  the  defendants  Edward  Lawton  and 
John  Lawton  were  the  only  ifluc  of  the  marriage,  and  the  de- 
fendant John  Lawton  the  father  having  mortgaged  the  pre- 
mifles  to  the  plaintiff,  aiid  the  defendant  Edward  Lawton  the 
fon  being  come  of  age,  the  father  and  fon  entered  into  articles 
with  the  plaintiff,  and  thereby  covenanted,  that  they  would 
fuffcr  a  recovery,  and  procure  Mr.  Montague  the  furviving 
truftee  to  join  therein  :  but, 

Mr.  Montague  refufing  to  join  in  making  a  tenant  to  the 
praclpej  the  plaintiff  brought  this  bill  to  compel  a  fpecific  per- 
formance of  the  covenant,  and  that  Mr.  Montague  might  join 
in  fuffering  the  recovery. 

Mr.  Montague  by  anfwcr  fubmitted  to  do  as  the  court 
fbould  dire6):,  and  John  Lawton  the  younger  fon  was  made 
defendant. 

Lord  Chancellor  afked  if  the  younger  brother  would  confent 
that  the  truflee  fliould  join  in  making  a  tenant  to  the  pracipe? 
and  being  told  no ;  his  lordihip  faid,  then  he  would  not  de- 
cree the  truftee  to  join,  for  that  he  would  not  take  away  any 
man's  right. 

Hereupon  it  was  infifted,  that  the  court  had  done  the  like 
in  the  cafe  of  {a)  Mr.  IVtnntiigton  the  cldefl  fon  of  Sir  Francis 
Winningtony  upon  his  fon's  marriage  with  Mrs.  Read^  where 
Mr.  Winnington  the  father  brought  a  bill  againft  the  truftec 
for  preferving  contingent  remainders  (he  himfelf  being  only 
tenant  for  99  years)  to  compel  him  to  join  in  making  a  te- 
nant to  the  pracipe  for  a  common  recovery,  and  the  court 
decreed  he  ihould  do  it,  in  order  to  make  a  new  marriage 
fettlement. 

Lord  Chancel&r :  I  alfo  would  do  fo,  were  the  like  cafe  t« 
come  before  me  ;  in  the  cafe  cited,  the  truftee  was  decreed  to 
join,  in  order  to  prefcrve  the  eftate  in  the  family ;  but-in  the 
principal  cafe  you  would  have  the  fame  done,  with  a  view  only 
to  alien.  Difmifs  the  bill  as  to  Mr,  Montague  and  the  younger 
fon  with  cofts ;  but  decree  John  Lawton  the  father,  and  J?^- 
ward  the  fon  fpecifically  to  perform  the  covenant  with  the 
plaintiff. 


Duke 
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*  Duke  of  Devon  verfus  Atkins.  -     Cafe  115. 

Lord  Chan- 

jAt^  ON  Kinm  being  fcifcd  of  a  Icafehold  eftatc  for  three  ^ellor  King. 

lives,  and  having  upon  his  daughter's  marriage  fettled  the  Sci.  Ci.  in  Cba. 

fame  upon  truftees,  in  truft  to  the  daughter  for  her  life,  re-  Aneftatefor 

mainder  to  her  hufband,  remainder  in  truft  to  her  children,  granted  to* a. 

and  for  want  of  fuch  children,  then  in  truft  to  the  faid  Aaron  alVadm'Sa- 

his   executors  and  adminiftrators;  and  the  daughter  being  tors,  isaper- 

dead  without  leaving  any  child,  ^m  In  !vl  *" 

death  beliabfe 
by  fimple  coAt(ad  ta  all  his  debts  as  a  leafs  for  years  would  be. 

Aaron  Kinton  makes  a  will,  and  devices  the  reverfion,  which        [*38i   ] 
was  thus  refervedtahimfelf  and  his  executors,  to  his  wife  for 
life,  and  afterwards  to  'bis  fifter,  and  then  to  his  fifter's  fon, 
and  dies. 

On  a  bill  brought  by  the  duke  of  Devon  who  was  a  confider- 
able  creditor  of  Jaron  Kinton^  to  charge  this  eftate  with  his 
debts.  It  had  been  decreed  by  {a)  Xovi  Cowper^  that  the  rever-  (tfjiVcrn.yig. 
fion  of  this  eftate  for  lives  referved  to  Jaron  Kinton^  his  execu- 
tors and  adminiftrators,  was  by  the  ftatute  of  frauds  and  per* 
juries  made  perfonal  eftate,  and  being  made  fuch.  could  not  be 
devifed  away  by  the  teftator  in  prejudice  of  his  creditors,  but 
ought  to  be  liable  to  his  debts,  and  fold  for  that  purpofe. 

But  the  devifeein  remainder  after  the  death  oi  Aaron  Kinton 
the  teftator,  not  being  made  party  to  that  fuit,  and  the  tefta- 
tor's  wife  the  devifee  for  life  being  dead,  he  now  brought  this 
matter  over  again. 

And  it  was  infifted  upon  by  Talbot  Solicitor  General,  that 
tho'  the  remainder-man  could  not  be  bound  by  the  former  [  382  J 
decree,  not  having  been  a  party  thereto,  yet  fo  far  might  that 
decree  be  made  ufe  of,  to  fliew  it  to  have  been  the  opinion  of 
that  great  man  my  lord  Cowper^  that  an  eftate  pur  auter  vuy 
when  limited  to  executors,  was  perfonal  eftate,  and  as  fuch, 
( j)  diftributable  within  the  ftatute  of  diftribution. 

Mr. 


(fl)  Vide  SaJk.  464.  y  Carth.  376.  Oldham  v.  Pickering,  contra.  However, 
though  in  the  fplrltual  court  an  eftate  pur  auter  <vie  be  not  diftributable,  on  account 
its  being  a  frceiiold,  yet  it  feems  a^  if  in  acourt  of  ei]uitv  it  ihould  be  diftributable, 

^  5  and 
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Duke  of  Mr.  Attorney  Ge^neral:  Before  the  ftatute  of  frauds  and  per-. 

Dkvon  v.  juries,  it  is  plain  an  cftatc  pur  autcr  vie  was  not  confidcrcd  as 
A'r*^'^:^!  perfonal  eftate  ;  and  that  ftatutc  fays,  that  where  it  is  limited 
to  the  heir,  it  (hall  not  go;to  the  executors  or  adminiftrators. 
Put  the  cafe,  that  one  feifed  in  fee  fliould  convey  to  the  ufe  of 
himfcif  for  life,  remainder  to  his  executors,  would  that  be  per- 
fonal aflcts  ?  and  if  the  executors  are  fpecial  occupants,  or 
take  by  occupancy,  then  it  cannot  be  affets. 

f^ord  Chancellor:  The  cafe  put  of  lands  in  fee  being  limited 
to  executors,  is  different  j  here  the  executors  and  admini- 
ftrators are  made  fpecial  occupants  and  alfo  take  as  execu- 
tors,  whereby  the  premifles  are  perfonal  eftate  as  naturally 
^s    if  limited  originally   to  executors. 

Wherefore  I  fliall  decree  this  to  be  perfonal  cftatc,  and  con^ 
fequently  that  it  could  not  be  devifed  away  by  the  teflator 
(i)  from  his  creditors;  neverthelefs  being  a  fpccific  devife, 
all  the  r^ft  of  the  teftator's  perfonal  eftate  not  fpeciiically  de- 
vifed muft  be  firft  applied  to  pay  the  debts,  and  if  there  be 
any  other  fpecific  devife,  the  fame  ought  to  come  in  average 
(.  3^3  J  with  this  and  pay  its  proportion  ;  but  if  that  will  not  ferve,  all 
muft  be  fold  to  pay  the  teftator's  debts  (33. 


fnd  that  the  adminiftrator  (hould  be  taken  to  be  a  truftee  for  general  legacies,  if 
any  ;  and  if  no  will,  then  for  the  next  of  kin  :  and  as  the  adminiltration  may  be 
granted  to  one  only  as  principal  creditor,  he  ought  not  to  go  away  with  tke 
fcfidue  of  the  eftate  pur  auter  vie^  as  admiuiibator  ( i ) , 

(i)  This  cafe  is  npw  expressly  pro*  ed   to  hsirs  is   within   the    ftartare  of 

vided   for  by  Ibt.    14  Geo.  2.  c.   20.  fraudulent  devifes,    3  &  4  W.   A-  M. 

f.  9.  which  enadls   that   the  eftate /«r  ^-  »4.  ^md   liable   to   fpecialty   debts, 

autre  *vie  (hall  go,  be  applied,  and  dif-  Wejij alines,  H'eftfaling,  3  Atk.  4.60, 
tributed  in  the  fame  maaner  as  the  per-  (3)   Keg.  Lib.   A.  1726.    fol.  254, 

fonal  cftatc  of  the  teftato;*  or  inlcrtate.  by   the    njime   of  Duke  of  DevQn  v, 

(^)  So,  ai)  eftate  fur  autre  *vie  limiy  DUl^ens. 


Blackler 
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Blacklcr  verfus  Webb  &  al'.  Cafe  116. 

Lord  Chan- 
^AMUEL  Bagwell  pofleflcd  of    a    confiderable  pcrfonal 

cftatc,  and  having  had   feveral  children,    fome    of  whom  3^2.  pi.  «. 

being  dead  leaving  children,    made   his  will   dated    the  •3d  of  fivc\hUj"/n,  a, 

December  171 5.  and  after  feverallegacies  thereby  given,  be-  S'^b'^'.  *"** . 

queathed  the   furplus  of  his  perfonal  eftate  equally  to  his   fon  leaving  feveral 

James^  and  to  his  fon  Peier'^  children,  to  his  daughter  Traverfe  by'l^'irthc^rf- 

and  to  his  daughter  lVthb\  children,    and  his  dauzhter  Man^  tutor dcvifcs 

j'ji-/-  •!  n       '         '      er'  r    r  \  *^*  rcfiduc  of 

and  made  his  lon-in-Iaw  Benjamin  Traverfe  fole  executor.  his  perfonal  c. 

ftacc  tu  his  fon 
A.  tnd  tQ  Bf*t  children,  and   to  his  daughter  C.  and  D.*s  children,  nnd  to  his  daughter  E.  ;  O. 
is  living  and  has  children;  decreed   the  children  of  B.  and  the  children  of  D.  (hall  take  per  capita 
and  not  per  ftirpes,  ai  if  all  named. 

The  fa<a  was,  that  at  the  making  of  the  will  the  teftator's 
fon  Peter  was  dead  leaving  feveral  children,  the  teftator's 
daughter  Harwah  ff^ebb  was  living,  but  her  hufband  was  in'low 
circumftances,  and  had  been  twice  a  bankrupt,  and  therefore 
the  teftator  by  his  will  made  fome  provifion  for  h^r  feparate 
ufc, 

The  qucftion  was,  how  thefe  children  and  grandchildren 
(hould  take,  whether  pcrjlirpes  or  per  capita  ? 

Mr.  Solicitor  GefieralinCiAciij  that  the  grandchildren  fliould 
X2\it  per  Jfirpes^  it  not  being  likely  that  the  teftator  (hould 
intend  his  o\yn  children,  his  fon  James  and  his  two  daughters 
Traverfe  and  Man  to  tak«  no  greater  (hare  of  his  perfonal 
eftate  ih^n  each  of  his  grandchildten,  fome  of  which  were  of 
very  tender  years*  and  whofe  maintenance  and  fubfiftence 
would  confcquently  require  a  very  fmall  expencci  but  that  the  [  384  1 
conftrufllon  in  this  cafe  (hould  be  according  to  the  ftatute  of 
(Jiftribution  of  intcftates  eftates,  where,  in  cafe  of  children 
taking,  they  take  only  the  (hare  of  their  deceaf^d  parent  and 
;^s  reprefentatives  of  the  (lock. 

Mr.  Attorney  General  contra :  Such  part  of  the  furplus  of  the 
perfonal  eftate  as  is  given  to  the  grandchildren  muft  be  the 
fame,  and  have  the  fame  conftrudion,  as  if  the  teflator  had 
particularized  each  grandchild  by  name,  as  John^  Thomas^  tsfc, 
when  there  could  be  no  qucftion  but  that  the  grandchildren 
muft  have  taken  per  capita  and  not  perjlirpes. 

U  4  And 
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Blackltrv.  And  as  to  the  ftatutc  of  diftribution,  it  is  not  likely  that 
r,  V^  EBB.  ^Yic  teftator  in  this  cafe  undcrftood  the  ftatute  or  the  conflruc- 
tion  thereof,  or  had  any  allufion  to  it ;  neither  could  this  will 
-come  within  that  part  of  the  ftatute  of  diftribution,  in  regard 
the  icftator's  daughter  IVebb  was  living,  and  therefore  her 
children  tould  take  nothing  by  reprefentatton  within  that 
ftatutf. 

To  which  it  was  added,  that  there  was  a  particular  reafon 
why  the  children  of  the  teftator's  daughter  fTfbb  were  inferted 
in  the  will,  becaufe  their  father  was  in  very  low  circumftanccs 
and  unable  to  provide  for  them  -,  and  as  to  the  teftator's  chil« 
dren,  they  all  had  portions  given  them  before  in  his  life-time; 
and  this  being  additional,  it  was  but  reafonable  that  the  grand- 
children {hould  take  an  equal  (hare  of  the  furplus  with  the 
teftator's  own  children. 

LorJ  Chancellor  at  firft  feemed  inclinable  that  the  grand- 
children fliould  ukt  per Jlirpes  only;  yet  at  length  he  decreed 
[  385  ]  that  the  teftator's  fon  Jamesj  and  the  children  of  the  teftator's 
deceafed  fon  Peter  and  his  daughter  Traverfe^  and  the  children 
of  the  teftator's  daughter  Webby  and  his  daughter  .M?«,  (being 
in  all  fourteen  in  number)  ihould  each  of  them  take  pereapitay 
as  if  all  the  grandchildren  had  been  named  by  their  refpe£live 
names ;  and  that  the  grandchildren  could  not  take  according 
to  the  ftatute,  or  in  allufion  thereto,  forafmuch  as  the  tefta- 
tor's daughter  Webb  was  living,  and  fo  her  children  could  not 
reprefent  her  5  and  to  determine  that  the  grandchildren  fliould 
take  perjiirpes  would  be  to  go  too  much  out  of  the  will,  and 
contrary  to  the  words,  when  the  meaning  of  the  teftator  might 
be  according  to  his  words,  and  that  meaning'  a  reafonable  and 
fenfible  one  (i). 

(i)  Reg.  Lib.  A.  1726.  fol.  139. 


Lord 


De  Tenn.  S.  Michaelis^  1726. 


Lord  Clifford's  Cafe.  Cafe  ny. 

{Fir/l  Seal  after  M'ich^Q\tn2i%  Ternty   before  the  Maftcr  of  the 
Rolls,  In  the  Abfence  of  Lord  Chancellor.) 

ASequeftration  was  granted,  unlefs  caufe,  againft  the  de*  "^^^^  vol.  j. 

fendant  lord  Clifford  for  want  of  an  anfwer ;  afterwards  mJs.      "°"'' 

be  put  in  an  anfwer,  which  being  reported  infufficient,  i^  was  *  ^^'  ^*'  ^^« 

now  moved  for  a  fequeftration  abfolutely,  an  infufficient  an-  a fequcaracion 

fwer  being  no  anfwer,  and  in  fuch  c;»fe  the  plaintiff  is  to  goon  procefs agajn(i 

where  he  left  off  before  the  infufficient  anfwer  was  put  in.  L^onhc  ho"f 

ofcommonsy 
tko*  this  is  Tome  hardfhip;  but  if  there  be  a  fequeftration  nifi  againft  a  peer  for  want  of  an  anfvrer, 
lad  the  ^eer  puts  in  an  anfwer  which i<  infutHcienty  yet  the  order  for  fequeftration  ihallnot  be  abfoiute^ 
ktt  m  new  fequeftration  nifi. 

Majier  of  the  Rolls  .•  As  in  cafe  of  a  peer,  or  member  of  the 
houfe  of  commons,  it  is  an  hardihip  upon  them  that  a  fequef- 
tration, which  in  fomerefpedts  is  in  nature  of  an  execution,  is 
the  firft  procefs;  fo  when  a  fequeftration  is  granted  again  ft  a 
peer  nififot  want  of  an  anfwer,  it  is  good  caufc  aga-nft  fuch  [  386  ] 
order  nifi^  to  (hew  that  the  anfwer  is  put  in,  which  muft  be 
allowed  for  caufe,  and  when  that  anfwer  is  reported  infufficient, 
the  plaintiff  muft  move  again  de  novo  for  a  fequeftration  niji^ 
which  Goldjborough  the  regifter  faid  was  the  courfe  of  the 
court  (i). 


(i)  Vide  Butler  v.  Rajhfeld,  3  Atk.      the  propriety  of  this  rule,  although  ke 
740,  in  which  lord  Hardwicke  doubted      purfued  it  in  that  inflance. 


Scrlc  verfus  St.  Eloy.  Cafe  118. 

ON  E  feifed  in  fee  of  lands  near  Godalmin  in  Surry^  that      „    ^ 
2Eq.Ca.Ab« 
were  in  mortgage,  and  li  ice  wife  feifed   in   fee  of  other    375.pU25. 

lands,  devifed  his  lands  in  Godalmin  to  his  coufm   and  god-    ^l^  deVlfci 

daughter  Jane  Styles  at  her  age  of  twenty- one,  yi^V^  to  the  in-    ^»  l«<*s '« 

iumbrances  that  were  thereupon^  and  ordered  that  the  rents  and    coufin)  a*o  in- 

fant  at  her  age 
•fit 9  fnbjeAto  the  incumbrances  thereupon,    and  the  rents  during  the  infancy  to  be  pard  to  her 
Either,  anid  devifet  all  his  other  lands  to  truftees  to  pay  his  debts,  the  lands  in  D,  being  mortgaged, 
tluk  mortgage  ihali  be  dilcharged  by  monies  arifing  from  the  (ale  of  other  landst 

profits 
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Serlb  V. 
St,  Eloy. 


profits  of  the  prcmifles  {hould,  during  the  infancy  of  his  faid 
god-daughter,  be  paid  to  her  father  for  her  fole  ufe,  and  de- 
vifed  other  lands  to  truftees,  in  traft  to  pay  the  teftator's 
debts  (i). 

Obj.  The  lands  in  Godalmimx^  A^\\(^i  fubje^  to  the  incunh 
brances  tbcreupotiy  for  which  reafon  the  devifee  muft  take  them 
cum  anere,  and  be  contented  to  pay  off  the  mortgage. 

Majhr  of  the  Rolls  contra :  Thedcvife  of  the  eftate  fubjed 
to  the  incumbrance  is  no  more  than  what  is  implied,  for  the 
tcflator  could  not  do  it  othcrwife  ;  but  when  the  teftator  de- 
vifes  other  lands  to  pay  his  debts,  this  muft  be  intended  all  his 
debts,  and  confequently  the  debt  by  mortgage  oiGodalmin  is  part 


(l)  By  the  Regifter's  book  this  cafe 
apjxjars  thus — 'Jhe  teftator  began  his 
will  by  "directing  that  his  execytpr 
«♦  fhould  p?y  r.n.l  difcharge  /?//  his  juft 
**  debts,  and  liiat  he  fhould  raife  fiifH- 
*<  cicnt  to  pay  the  fame — he  then  dc- 
«•  vifed  his  manor,  l^c,  at  Godalnnn  to 
««  (the  phiiniiH')  'Jane  Styles  and  her 
♦•  heifs  ot  her  z^q  of  21  or  marriage, 
*^  juhjecl  neverthelefs  to  the  incumbran* 
«*  CCS  that  were  or  (hould  be  upon  it  at 
«*  the  time  of  Lis  deceafe,  and  in  the 
<♦  mean  time  end  until  (he  fiiould  arrhe 
«<  at  her  faid  age  or  marriage,  the  rent<, 
«♦  ifl'ues  and  profits  to  be  paid  by  his 
"  executor,  into  the  hands  of  her  fa- 
<«  iher  or  mother,  whichever  fhould  be 
<*  living  at  the  time  of  the  tcHator's 
*'  dcccafe,  for  the  plaintifi'i  fole  h*»nefit 
♦'  and  advantage, — He  then  devilVd  to 
'*  his  brother  Leonard  Child,  and  his 
^*  heirs,  the  revenion  of  the  mimor  of 
'«  }f\  (after  the  dcarh  cf  M-  F .)  Jubjca 
•*  neverthelefs  to  the  payment  of  inch 
•*  of  his  debts  as  fhould  remain  unpaid. 
•*  And  all  the  rell  of  hij>  real  ^nd  pcf- 
« •  fonal  eftate  not  therein  before  Tpecifi- 
«*  cally  difpofed  of,  he  devifcd  10  (the 
«♦  defendant)  John  St.  Eloy,  his  heir? 
*<  and  affigns,  in  tiuft  the  fame  to  iell 
••  andcUfpofe  of  asfoon  ascopvenienily 
''  might  be  after  hb  deceafe,  and  there- 
»•  out  to  pay  his  debts  and  general  lega- 
•f  ciefi  }  and  in  cafe  there  Ihould  be  any 
•^  deficiency,  and  that  any  of  hi^  debt^ 


*'  and  legacies  (hould  remain  unpaid, 
"  then  he  charged  the  lame  on  the  re- 
<*  verfipn  ar;d  inheritance  of  the  manor 
'*  of  lf\  and  thereby  directed  the  fai^ 
*'  Leonard  Child,  and  his  hefrs,  to  pay 
«*  off  the  fame  within  £x  months  after 
"  the  death  of  M,  F.  and  he  made  the 
*<  faid  John  St.  Eloy  fole  executor."  At 
the  time  of  the  teftator's  dea:h,  the  ma- 
nor, ^c.  at  Godalmin  were  in  mortgage 
to  one  Hunt  for  500/.  The  bill  hav- 
ing been  amended  in  purfuance  of  the 
above-mentioned  order,  and  the  cauic 
coniingon  to  be  heard  before  the  Maftu* 
of  the  Rolls,  *•  his  Honor  declared  that 
**  all  the  debts  .ind  general  legacies  of 
**  the  teftator  were  by  his  will  to  he  paid 
**  out  cf  hib  perf«~nal  eftate,  and  the 
**  real  eftarcs  devifcd  to  the  defendants 
*•  6/.  Eky  and  Child,  and  that  the 
'*  mortgage  of  the  defendant  Hunt  on 
**  the  ei^ate  devifed  to  the  plaintiff  was 
"  to  be  taken  as  one  of  thofe  debt*, 
♦•  ^V,"  Rttg.  Lib.  B.  1727.  fcl.zo;. 
And  this  decree  \va->  afterwards  aitirmed 
on  appeal  (by  l,coiiard  Ch/lJ)  to  Lord 
K^»^,  Reg.  Lib.  B.  1727.  fol.  500. 
This  cafe  (although  not  always  approved 
of)  has  been  confidered  as  a  leading 
authority  in  Gultan  v.  Haneockf  2  Atk* 
437.  Marchionefs  ofTnveedalev.  Earl 
of  Coientry,  Bro.  Chn.  Rep.  240. 
puke  of  Amajhr  v.  Mayer ^  Bro.  Cba, 
Rep.  ^54, 


of 
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tf  thofc  debts  which  are  to  be  paid  ofFout  of  the  money  arifing       Serl  «z;. 

StIijLOYS 

\Y  Wc  of  the  truft-eftate  ;  and  this  is  the  ftronger,  by  the  tefta- 

tor's  having  appointed  the  rents  and  profits  during  the  infancy      [  387  ] 

of  his  god-daughter  to  be  paid  to  the  infant's  father  for  the 

fole    ufe  of  the  infant,  which  is  as  much  as  to  fay,  that  they 

(hall  not  go  or  be  applied   in  difcharge  of  the  mortgage. 

And  tho'  the  infant  by  her  own  bill  had  fubmitted  to  pay 
off  this  mortgage,  yet  his  Honour  faid,  he  muft  take  care  of 
(he  infant,  and  not  fufFer  her  to  be  caught  by  any  miilake  of 
her  agent.  /^ 

Wherefore  paying  the  cods  of  the  day,  let  the  infant  amend 
hcrbiU 


Anonymus.  Cafe  iro. 

'VrOTE'y  the  courfeofthc  court  is,  that  where  a  caufe  is  Where  the  caufe  • 

'^^  brought  on  upon  bill  and  anfwer,  and  the  plaintiff's  bill  o„^°o"a  bill  anJ 

is  difcnifled  as  againft  a  defendant,  in   fuch    cafe   only  4.0  j.  answer,  if  the 

A    .  .  -J  1         1         1    •      -ff-      I  -r     1  1    .      ./T-.  bill  is  difmiflea 

colts  is  to  be  paid  by  the  plaintin  ;  but  if  the  plaintiff  has  a  againftanyof 

decree  againft  the  defendant,  tho' upon  bill  and   anfwer  only,  Jher2'oX^4ol! 

ihhe  plaintiff  has  cods  given  him,  it  mull  be  cofts  to   be  coi^saretobe 

^_  J    ,    .  paid  J  bot  \f  th« 

Ucd    (I  J.  plaintiff  has  a 
.decree  againft  the  defendant,  tho*  only  on  billand  anfwer,  there  cotls  mull  be  taxetl* 


[i)  But  this  praflicc  was  altVrcJ  by      of  j^jnil  ijj^S.  Vide  2  Aik.  288, 
an  order  of  Lord  Hard-vtUki  on  ilic  27  th 


Peck  verfus  Halfey.  Cafe  120. 

At  the  Rolls. 

TH  E  teftatrix  Mrs.  Peck  by  her  will  inter  aP,  after   le-    2  Eq.  Ca.  Ab. 
gacies  given  to  feveral  of  her  relations,  bequeathed  to    Jj  °g*  bcquc;t'th8 

her  two  grandchildren   J.    and  J?,  fome  of  her  befl  Hnnen^zni    tober^rand. 
.     *^^         /.,  .  J  J  J  »  child  A.  fome 

made  j,  S.  readuary  legatee*  of  her  bcft  lin- 

en; this  vjid  for 
tbe  uncertainty  j  yet  the  court  recommended  it  to  the  executor  tu  |>ive  fome  of  the  bed  iinnen  co  ihe 
k|4tee. 

Mafier  of  the  Rolls :  This  is  avoid  legacy  for  the  uncer-       f  388  ] 
tainty  j  ihz  beft  of  my  Iinnen   is  uncertain,  hut  fome  of  my  beji   ^eh'orrhe'^bcft 

linr.cn  as  the  ex* 
cutor  ihould  think  fit,  or  as  the  legatee  (hould  cbufe,  bad  been  good. 

Iinnen 
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Peck  i/. 
IIalsey. 


linncn  is  more  uncertain  ftill ;  if  it  were  fuch,  or  fo  much  at 
my  beft  linnen,  as  they  (hould  chufc,  or  as  my  executors  (houU 
chufe  for  them,  this  would  be  good,  and-  by  the  choice  of  the 
legatees  or  executors  is  reducible  to  a  certainty,   but    in  this 
cafe  it  is  merely  void  for  the  uncertainty. 

However,  afterwards  forafmuch  as  thefe  were  fo  near  rcla« 
tions  to  theteftatrix  as  grandchildren,  and  having  no  other  le- 
gacy by  the  will,  and  fmce  it  was  plain  the  teftatrix  intended 
fome  linnen,  his  Honor  did  by  the  decretal  order  recommeod  ^ 
it  to  the  refiduary  legatee,  to  give  fome  of  the  beft  of  the  tcfti- 
trix's  linnen  to  thefe  legatees  jf,  and  B.  which  recommendation 
in  the  like  cafes  (he  faid)  the  court  had  fometimes  made  (i}« 


(1)  Reg.  Lib.  B.  1726.  fol.  264.  by  the  namcof  Prr/f  v.  PecL 


Cafe  121. 

Lord  Chan- 
cellor King, 
Sel.  Ca.iiiCha. 

79- 

a  Eq   Ca.  Ab. 

i;S9.  pi.  2. 
Tenant  for  life 
of  cual  mines 
may  open  new 
pits  or  (hafts  for 
the  working  the 
old  vein  of  coals. 


t    389] 


Clavcring   verfus  Clavering. 

TH  £  defendant  was  tenant  for  life  of  lands  in  Durham^ 
but  not  without  impeachment  of  wafte ;  the  plaintiff 
was  the  remainder-man  in  tail,  and  in  thefe  lands  there  were 
feveral  mines  of  coals,  which  were  open  before  the  defendant 
the  tenant  for  life  came  to  the  cftate,  and  the  tenant  for  life 
opened  the  earth  in  feveral  places,  but  (as  it  was  faid)  with 
defign  only  to  purfue  the  old  vein  of  coals.  And  the  plaintiff 
moved  for  an  injundlion  to  flay  the  defendant  from  opening 
the  earth  in  any  new  place. 

Lord  Chancellor :  This  was  determined  in  the  great  caufc  of 
Hellier  verfus  Tiutfordy  in  which  I  was  of  counfel,  the  matter 
was  tried  at  the  afllzes  in  Devonjhire  before  Mr.  Juftice  Pvwd^ 
and  held  great  part  of  the  day ;  there  it  was  proved  by  wit- 
neflcs  to  be  the  courfe  of  the  country,  and  a  pradice  well 
known  in  thofe  parts  among  the  miners,  that  any  perfon  having 
a  right  to  dig  in  mines  may  purfue  the  mine,  and  open  new 
(hafts  or  pits  to  follow  the  fame  vein ;  and  that  otherwife  the 
working  in  the  fame  mines  would  be  irapra^cable,  becaufc 
the  miners  would  be  choaked  for  want  of  air,  if  new  holes 
fhould  not  be  continually  opened  to  let  the  air  in  to  them  \  and 
the  fame  vein  of  coal  frequently  runs  a  great  way,  and  (as 
Lord  Chancellor  cxprdT^d  it)  the  fame  mine  of  coals  was  very 

knowablc 
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•and  eafy  to  be  difcerned;  befides,  that  to  ftop  the  Clavsrino 

Oiiebt  be  the  ruin  of  the  colliery  for  ever  ;  and  in  the  ^      ^* 

.r  j.i  r  .1.  Clavering- 

lie  It  appeared  that  there  was  a  nre-engme  kept  by  Ha«ardoiMto 

tforlife  of  thefe  mines,  which  carried  ofFthe  water,  grant a^ injuac- 

which  the  mines  would  be  loft,  and  the  working  of  working'  Jf  a 

;ngine  coft  40  or  50  /•  a  week.  coaNmiac. 

it  was  objcftcd  by  the  Attorney-General^  that   thefe  On«  f«'fcd  of 

ere  not  opened   when   the  lettlement  was  made;  there  are  coai- 

een  opened  by  the  perfon  who  by  that  fettlement  ^d^fetTeith^*' 
an  eftate-tail,  and   was   (ince  dead  without  i(rue,*ian<i9on  a.  in 

the  fettlement   gave  only  the  benefit  of  the  mrincs  toB.fo™iTfe,X. 

led  to  the  tenant  for  life.  ^^p*^?*  ^^l  "»>"•' 

work*  them, 

«  and  dies  with* 
out  idue;  B.  may  continue  working  in  all  mines  lawfuUy  optjiei» 

cur  :  It  feems  as  if  the  tenant  for  life  may  work  all 
lich  were  lawfully  opened  by  the  precedent  tenant 
o'  fubfequent  to  the  fettlement. 

y  the  injundion. 


las  Davis  Leflcc  of   Jpj^jj^^jg:.  Cafe  122. 

in  Pcirce,  -  J  '  [  390  ] 

rick  Norton  &  Mary  7  jj^^^^j^^^^^ 

S    was  an   cjeftment   tried  at   Chelmsford  fummer  A.  fd fed  in  fee, 

izes  1726,  and   the  lands   in  qucftion  being  of  fmall  afifterC.  &c." 

d  depending  merely  on  the  words  of  a  will,  it  was  by  '".fjf^'jj^f '  *!.'• 

nade  a  cafe  to  be  determined  by  the  opinion  of  Mr.  S-  in  tail  gene. 

ft         1  •11  ,'  "N  *nd  if  his 

jynolasy  who  tried  the^caule.  fon  b.  fhouid 

die  without  if- 
wife  Aould  furvivc  him,  then  the  wife  to  have  the  premiffes  for  life,  remslnder  to  C* 
be  fon  dies  without  iffuc,  but  teftator*s  wife  dies  before  him  j  C.  is  not  intitlcd  to  the 
I  fee,  becaufe  the  contingency  is  annexed  to  all  the  devifcs  over. 

c  was,  Thomas  Hooker  ih^  defendant's  uncle  was  feifed 
ands  in  Seeward-Stone  in  the  parifh  of  Waltham-hoh' 
\fexy  and  had  a  wife  Alice^  an  only  fon  IVilliam  Hooker^ 
er  Mary  Stratton, 

r  Hooker  the  father,,  by  his  will  dated  the  5th  of  July 

vifed  his  laiuls  to  his  fon  William  Hooker  and   tm 

3  heirs 
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DAvt^  v,  htirs  of  his  body,  and  ifhis  faid  fon  fhould  die  without  iflueof 
Norton,  j^j^  body,  and  the  faid  tcftator's  wife  Alice  Hooker  fhould  fur- 
vive  his  the  faid  tcftator's  fon,  then  the  teftator*s  wife  Mce 
fhould  enjoy  the  prcmifTes  for  her  life,  and  after  her  deccafe, 
that  the  premiflcs  fhould  be  enjoyed  by  the  tcftator's  fiftcr 
Mary  StraUon  for  her  life,  and  after  her  deceafe  [the  teftator's 
fon  If^iliiam  Hooker  being  dead  without  iflue  as  aforefaid j  then 
the  tcftator  devifed  the  preoiiflcs  to  the  leflbr  of  the  plaintiff 
t  3^^  ]  y^iw  Peirce^  and  to  two  others  Pighorn  and  Randal  (both  fincc  ' 
dead)  and  to  their  afligns  for  ever.  The  teflator  Thtms 
Hooker  died,  the  wife  Alice  did  not  furvive  the  teflator's  fon 
iniliam  Hooker^  but  died  before  him. 

The  6th  of  September  1709.  the  fon  TniUam  Hooker  6ki 
without  ifiuc  ;  upon  which  Alary  Stratton  the  teibtor's  fiftcr 
and  heir  entered^  enjoyed  the  premiffes  for  her  life,  and  died 
the  loth  of  OSiober  1723. 

Pighorn  and  Randal  two  of  the  devifees  over  in  fee  diedi 
and  the  other  devifce  John  Peirce  furvived,  and  was  the  leflbr 
of  the  plaintiff;  and  the  queftion  was,  whether  John  Peirci 
the  furviving  devifee  took  any  thing  by  this  devife,  in  regard 
Jlict'  Hooker  the  teftator's  widow  died  in  the  lifc-tinne  of  the 
teftator's  fon  IPTdiam  Honker ;  fo  the  contingency  of  the  fon 
dying  without  iflue  in  the  lifc-timc  of  the  tcftator's  wife  had 
not  happened,  and  whether  this  contingency  was  annexed 
to  all  the  fublequcnt  cftatcs  and  limitations,  and  prevented  any 
one  of  them  from  taking  eftcd? 

Objtck-d  by  Serjeant  Baines^  \J\^  That  the  remainder  de- 
viled to  Alice  Hooker  the  tcftator's  widow  was  a  vefted,  and 
not  ii  contingent  remainder ; 

2.//y,  That  if  the  remainder  to  the  teftator's  widow  was  2 
contingent  remainder^  \et  this  contingency  did  not  extend 
to  the  fubfcqucnt  limitations;  but  the  devife  to  the  Itflbr  of 
the  plaintiff  (-Pmr^)  was  to  be  taken  as  a  fubftantivc  devife, 
without  any  regard  had  to  the  contingency  of  the  teftator's 
fon  dying  without  iflue  in  the  life- time  of  the  teftator's  wifej 
that  the  principal  cafe  did  not  difl^er  from  the  cafe  of  a  devife  to 
r  '?02  7  ^y  ^^^  ^^  ^^*^'  ^"^  ^^^  want  of  iflue  of  my  fon  the  remainder 
to  my  wife,  or  of  a  devife  to  my  fon  and  the  heirs  of  his  body, 
and  if  he  die  without  ifliic,  then  the  remainder  to  my  wife  j 


tte  Tcrrii,  S.  Michaclis,  1726* 

:b  cafe  the  words  [if]  or  [then  f]  would  be  infrgnifi-  Davis  v. 
ind  no  more  than  the  law  implied,  y  expr/ffie  eorum  qua  ^<>«^ton» 
%fuHi  nihil  §piraiur 'j  and  that  in  the  limitation  of  the 
tdcr  to  the  wife  for  her  life,  the  words  [in  cafe  (he  bn 
at  the  time  of  the  fon's  dying  without  iffuc]  mutt 
be  immaterial  and  infignificant ;  for  if  the  teflator*s 
as  not  then  living,  (he  could  not  take;  and  it  was  the 
tr,  as  it  was  but  an  eftate  for  life  which  was  given  to  the 
nd  was  the  fame  thing  as  if  the  devife  were  to  /f.  for 
id  if  B%  furvives  A.  then  to  B,  for  life,  in  which  cafe 
3tild  be  a  vefted  remainder  in  B*  and  the  words  [if  B. 
IS  >/•]  would  be  void,  and  no  more  than  implied,  bccaufe 
lid  hot  t^ke  unlefs  he  furvived  A. 

fu|^fing  this  to  be  a  precedent  condition,.or  a  prece'* 
>ntingency  to  the  vefting  •f  the  eftate  for  life  to  Jhce 
lator's  wife,  yet  the  devife  of  the  remainder  in  fee  to 
and  the  two  others  upon  the  death  of  the  teftator's  fon 
It  iflue,  was  a  good  fubftantive  devife,  and  confequentl/ 
[or  of  the  plaintiff  well  iniitled. 

.  Jufticc  Reynolds:  If  the  devife  had  becft  to  the  tefta- 
>n  and  the  heirs  of  his  body^  and   if  the  teftator's   foa 

die  without  iflue,  and  the  tcftator's  wife  Ihould  furvive 
lien  to  the  wife  for  her  life^  it  might  be  rea  fon  able  to  take 
e  a  vcfted  and  a  common  remainder  to  ihe  teflator's      [  jgj  ] 
ipon  the  fon's  dying  without  iflue;  but  as  it  would  have 
lainly  otherwife,  if  the  devife  had   been  to   the  wife  in 

inyiv,  in  cafe  the  fon  fliould  die  without  ifllie,  and  the 
r's  wife  (hould  be  then  living  •,  fo  in  the  prcfent  cafe 
ic  fame  as  if  the  devife  upon  this  contingency  had  been 
tcftator's  wife  infee^  becaufc  all  thefe  remainders  are 
one  eftate  arifing  upon  the  fume  contingency,  and  as 
•ne  root. 

reover  this  devife  to  Parce  and  the  two  others  in  fee,  on 
lator's  fon  dying  without  iflue,  cannot  be  taken   as  a 


'^bin  and  Then  are  adverbs  of  time,  and  when  they  refer  to  a  thing  that 
f  ncceflity  happen,  as  when  an  infant  might  come  to  twenty-one,  then 
ords  do  not  make  a  contingent  remainder,  3  Co.  21.  a.  Borafton*^  cafe; 
thU  cafe  it  i<;  wholly  uncertain  whether  the  fon  (hould  die  without  iflue  in 
of  the  mother,  and  therefore  not  wixhin  thp  rule  oi  BorajUn*^  cafe. 

%  fubftantivc 
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Davis  v, 
Norton. 


C  394  ] 


fubftantive  devife,  becaufe  the  devife  Is  to  Peiru  aod  the  two 
others  in  fee,  the  teftator's  Tons  fon  being  dead  without  ifllte 
as  afore/aid '9  which  words  [as  aforefaid}  imply  as  in  manner 
aforefaid,  or  as  if  thefe  words  had  been  repeated,  (Wz.)  in 
cafe  my  fon  dies  without  iflue,  my  wife  then  living ;  for  which 
reafon  the  contingency  not  happening*  the  devife  to  Purte 
and  the  two  others  is  void ;  and  if  this  were  but  doubtfuli 
yet  by  doubtful  words  an  heir  ought  not  to  be  diiinherited. 

Whereupon  the  judge,  after  fome  days  taken  in  confider- 
ing  of  the  cafe,  delivered  out  the  pofiea  to  the  defendant,  with 
thefe  words  fubfcribed, 

I  am  of  opinion,  that  the  remainder  limited  to  the  leflbr  of 
the  plaintiff  by  the  will  of  Thomas  Hooker  is  a  contingent  re- 
mainder depending  on  the  death  of  JVilliam  Hooker  without  iffuc 
ii\thc  life  of  JUce  the  teftator*s  wife ;  and  as  that  contingency 
never  happened,  the  remainder  which  depended  thereon  could 
never  arife ;  therefore  let  the  aflbciatc  deliver  the  poflea  in  this 
cafe  to-thc  defendants  or  their  attorney. 

Dec.  19.   1726.  James  Reynolds  (i). 


(l)  Vide  Napper  v.  Sandert,  Hutt, 
119.  Jones  V.  IFeficomh^  I  Eq.  Ca.  Ab. 
245.  pi.  10,  Andre^ws  v,  Fulhamy 
2  Stra.  1092,  Gulli'ver  v.  IFicket,  i 
Wilf.  105.       jiveljH  v.   irard,    i  Vex. 


420.  '  LetbieuUier  v.  Tracy,  5  Atk.  774. 
St  rat  ham  v.  Be/I,  Cowp.  40,  Bradford 
V.  Foley,  Doag.  62*  Dee  v.  Sbipp^rd, 
Doug.  74.  *  Horton  v.  ff^hittaker,  Tcra 
Rep.  Trin.  1786.  346, 


Cafe  T23. 
Lord  Chan- 
cellor King. 

Crcdilor  coming 
in  under  a  com- 
roiifionQf  bink- 
ruptcy^  though 
only  CO  prove  his 
debt  and  oppofe 
the  bankrupt*! 
obtaining  his 
cercificat?,  yet 
he  Hi  all  notfue 
the  bankrupt  at 
la^HTy  unlefs  he 
will  waive  all  be- 
nefitof  the  com- 
miflion,  not  on- 
ly at  to  the  di. 
▼idends  but  at  to 


Anonymus.     (On  Petition). 

UPON  the  petition  of  a  bankrupt  complaining  that  J. 
one  of  his  creditors  had  come  in  .under  the  commiffion 
and  proved  his  debt^  yet  had  arretted  the  bankrupt,  and  pray- 
ing to  be  difchargcd  :  the  counfel  of  the  other  fide  infifted, 
that  by  the  ftatute  of  the  13  Eliz.  cap.  7.  it  is  cmSttd,  that 
if  a  creditor  be  not  fully  fatisfied  out  of  the  bankrupt's  effei3s, 
he  may  notwithftanding  take  his  courfe  at  law  againft  the 
bankrupt  for  the  refidue  of  his  debt,  and  tho'  by  the  i  Aim. 
cap.  12.  if  the  bankrupt  has  his  certificate  figned  by  four  fifths 
in  number  and  value  of  his  creditors,  and  allowed  by  the  Lord 

hit  voting  againtt  the  binknipt^s  gaining  his  certificate. 

Chancellor 
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Qum£iB$r^  then,  and  not otherwife,  the  bankrupt  is  difcharged  Anonymus. 
of  bis  debts,  yet  in  this  cafe  the  bankrupt  was  not  within  the 
latter  ftatute,  fo  as  to  have  his  debts  difcharged,  he  having 
not  got  his  certificate  allowed,  and  was  within  the  ftatute  of 
the  13  Eiiz.  liable  to  be  fued  by  the  creditor  for  the  debt, 
efpecially  in  this  cafe,  the  creditor  coming  into  the  commiffion 
for  no  other  reafon  but  to  oppofe  the  bankrupt's  having  his 
certificate,  which  .he  would  have  had,  if  the  creditor  had  not 
come  in  and  proved  his  debt. 

That  the  creditor  was  willing  to  waive  taking  any  advantage 
of  the  bankrupt's  efFeds  or  eftate,  and  therefore  it  was  fit  he 
(hould  be  at  liberty  to  fue  the  bankrupt  at  law,  he  not  having 
got  any  certificate,  otherwife  the  creditor  might  be  under  a 
MUmmaj  if  he  had  not  come  in,  the  bankrupt  would  have  f  ^0^  1 
gained  his  certificate  figned  by  four  fifths  of  his  creditors  in 
number  and  value,  and  now  he  had  come  in,  tho'  for  no  other 
end  than  to  oppofe  the  bankrupt's  having  the  certificate,  yet 
endeavours  were  ufed  to  deprive  him  of  the  benefit  of  the  law 
igainft  the  bankrupt. 

Lord  Chancellor:  It  has  been  the  conftruflion  of  the  court  of 
equity,  upon  the  latter  ftatute  which  difcharges  the  bankrupt 
of  his  debts,  on  his  procuring  a  certificate  figned  by  four  fifths 
of  his  creditors,  and  allowed  by  the  Chancellor,  that  where  a 
trader  becomes  a  bankrupt,  and  any  one  of  his  creditors  comes 
in  before  the  commiffioh  to  prove  his  debt,  tho'  with  defign 
only  to  oppofe  the  bankrupt's  certificate,  yet  this  proceeding 
of  the  creditor  is  an  ele£lion  to  take  his  remedy  for  his  debt 
under  the  commiffion,  and  if  pending  that,  the  creditor  fues 
and  arrefts  the  bankrupt,  it  is  taken  to  be  an  oppreflion. 
Therefore  let  the  creditor  at  his  own  expence  difcharge  the 
bankrupt  out  of  cuftody. 

But  if  fuch  creditor  will  waive  having  any  benefit  under  the 
ftatute,  ftay  a  reafonable  time,  and  there  is  an  improbability 
of  die  bankrupt's  being  able  to  gain  his  certificate  figned  by 
four  fifths  in  number  atid  value  of  his  creditors,  or  allowed  by 
the  court,  in  fuch  cafe,  if  the  creditor  applies  to  the  court) 
declaring  bis  confent  to  waive  any  right  or  (hare  of  the  bank- 
rupt's eftate  under  the  commiffion,  and  praying  that  he  may 
fue  the  bankrupt,  I  think  it  might  be  reafonable  for  the  court 
VouM.  X  to 
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Anoktmui.    to  give  leave  to  fuch  creditor  to  proceed  at  law  againft  ihi 
bankrupt  for  bis  debt  ( i  )• 

-    ^ 

(1)  However  it  is  now  fettled  that  pofc  of  a/Tcnting  to  or  dlilentxng  from 

rlthough  th^  creditor  elcft  to  proceed  at  the  certificate.     Ex  parte  Capot,  i  Afk. 

law,  he  may  dill  come  in  under  the  com-  219.     £x  parte  Lituffy,  i  Atk«  220. 
miifion  and  prove  his  debt  for  the  pur- 


Cafe  124.  -E*^  parte  of  tho,  Eaft-India  Company, 

Lord  Chan« 

ccllor  Knee.  a    'f  rader  contradlcd  with  the  company  atone  oftheif  falcs 

io^?'pW.^^'  "^  '^^  ^^^  purchafc  of  a  parcel  of  Eajl-India  goods,  to  be 

Reguiariyfpcak.  paid  for  at  a  future  day  and  before  the  day  of  payment  ho  be- 

ing,  at  common 

law,  none  ihouM   camc  a  bankrupt. 

come  in  on  a 

commiflion  of  bankruptcy  bnt  fuch  at  were  creditors  at  the  tiilte  tff  the  banlcruptcy,  Vecavfi^  the 
bankrupt  could  not  afterwards  charge  his  eiUte.  But  now  (iince  the  7  Geo.  i.  cap*  31.)  if  A« 
gtves  a  note  under  hand  payable  at  a  futare  diy,  before  which  day  A.  becomes  a  bankrupt;-  in  thii 
cafe  fuch  creditor  by  note  ihall  coma  in*  But  a  contrad  by  A.  at  an  Eaft-India  fale  to  buy  a  parcel 
of  goodSf  before  which  day  A.  becomes  a  bankrupt,  this  not  within  the  above-mentioned  ftatute: 
neither  is  a  bond  or  note  to  pay  money  on  a  contingency,  before  the  happening  of  which  contingac 
the  obligor  or  giver  of  the  note  becomes  a  bankrupt,  within  the  foid  ftatute. 

[^396]  Lord  Chancellor :  Formerly  in  cafe  a  trader  contraSed  a 
debt  payable  at  a  future  day,  and  afterwards  (but  before  the 
day  of  payment)  became  a  bankrupt,  this  not  being  a  debt 
until  after  the  bankruptcy,  at  which  time  the  bankrupt  coulc 
not  do  any  zSt  to  alien  or  lefTen  his  cilate  to  the  prejudice  of  hi< 
.  creditors,  fuch  contract  was  held  void,  and  the  creditor  not 
allowed  to  come  in  for  a  fatisfadlion  under  the  commiflion. 

And  in  fome  cafes  it  was  thought  hard,  that  if  one,  on  the 
buying  of  goods,  or  for  other  valuable  confideration,  ihould 
give  a  note  under  his  hand  payable  at  a  future  day,  and  afiuall) 
had  the  goods  delivered  to  him,  or  the  money  lent  bira,  and 
before  the  day  of  payment  the  debtor  ihould  become  a  bank- 
rupt, that  in  this  cafe  the  creditor  could  not  come  in  under 
the  commiflion  with  the  reft  of  .the  creditors;  wherefore 
for  the  remedying  of  this,  the  ftatute  of  7  Geo.  1.  cap.  31*  was 
made.  But  the  prefent  cafe  is  not  within  that  ftatute,  becaufe 
the  goods  were  not  delivered,  nor  was  the  contra6i:  figned  bjr 
the  party  {a). 


{m)  Sec  the  ftatute,  in  which  there  arc  no  cxprefk  words  to  this  purpofe. 

2  AnJ 


De  Term.  S.  Michaelis,  1726. 

And  at  diif  d^y,  if  a  bond   or  note  be  given  by  a  trader  Ex  parte 

•pen  a  contingency,  and  before  it  happens  the  trader  becomes  Z^***  ^,^^^ 

1  bankrupt,  and  then   the  contingency  happens  j  this   is  not  pany. 

within  the  a£l,  neither  (ball  the  debt  arifing  {b)  after  the  bank*  [  39  j  ] 
niptcy  be  fatisfied  under  the  commiflion* 


(^)  But  if  the  cohtingency  happens  before  the  bankrupt's  eftate  be  fillly  diftri^ 
buted,  fuch  creditor  (hall  come  in  fra  rata*    Vide  poll.  497*  Ex  parte  Ca/weU, 


Bays  ^erfus  Bird^  Cafe  125. 

Lord  Chan- 

MR.  Z^ttcMate  of  Odyham  in  the  county  ot  Hants  de«  cellor  Kl^'G• 

ceafed,  by  deed  of  fettlement  in    lyoi.  created  a  term  ^  g    ^^^  ^,^^ 

of  500  years  in  the  manor  of  Odybamy  and  the  waftes  and  74^^  pi- 5* 

commons  there,  in  truftees  the  defendants  Fields  Jervoife  and  ofiaiid  demifei 

i?/^tfrd;  in  truft  to  pay  debts,  and  for  a  charity,  upon  which  S^iroftSfi.c. 

premifles  there  was  great  quantity  of  timber  growing*  and  the  ■«<*  D,  for  .,00 

term  was  not  without  impeachment  of  waltc,  pay  debti  and 

for  a  charity ; 
B.  one  of  the  tmfteei  being  in  pofTeffion,  and  as  a  receiver  appointed  by  the  courts  cuts  dowii 
1000 1.  worth  of  timber,  D.  one  of  the  other  truAe^s  confenting;  B.  the  trvft^e  for  the  charitf 
or  as  receiver,  ought  not  to  take  advantage  of  his  having  polTenion,  without  which  he  could  not  cut 
down  the  timber,  yet  the  timber  muft  be  valued  according  to  what  it  would  be  wonh  at  the  ead  of 
Ebe  term  of  500  years* 

Upon  ZoucVs  death  the  reverfion  defcended  to  his  heir,  who 
fold  the  reverfion  and  inheritance  to  Field  one  of  the  trufteeis 
of  the  term,  who  was  alfo  appointed  receiver  of  the  eftate  by  , 
the  court* 

Field  cut  down  from  the  wades  and  commons  of  the  pre* 
mifles  above  1800/.  worth  of  timber,  but  }efc  fufficient  for 
repairs  and  botes  for  the  tena:nts« 

The  queftion  was,  whether  the  defendant /VVi/lhould  make     f   398  J 
any,  and  what  fatisfa£Uon  to  the  truft  for  the  timber  which  he 
had  cut  down  f 

Obj.  For  the  charity :  Tho*  the  timber  was  part  of  the  in- 
heritance, and  Field  was  owner  of  the  inheritance,  yet  if  he 
had  not  been  a  truft^  of  the  term  nor  receiver  of  she  cflate^^ 

X  a  frf 
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Bays  V.  he  could  not  have  juftified  entring  upon  the  premifles  during 
®'*^^'  the  term  to  cut  down  any  timber  ;  and  it  was  compared  to  a 
termforachan.  copyhold,  where,  tho' the  right  to  the  timber  be  in  thelord, 
wi/^**i*uwh°fM  y^^  cannot  the  lord  enter  to  cut  it  down  j  and  tho'  the  timber 
the  revcrfion  in  if  blown  down  would  belong  to  the  lord,  or  to  the  owner  of 
not'cut  doarn  the  inheritance,  yet  this  would  be  the  a£l  of  God  i  but  the 
hcVc^"**hc  muft '  ^^^^  ^^  rcvcrfioner  cannot  by  his  own  adl  entitle  himfelf  to  the 
inake  fatisfac*  timber,  which  in  the  prefent  cafe  ought  to  be  cftimated  ac- 
rjty.  '    cording  to  the  rate  and  value  it  would  yield  at  the  end  of  the 

term  of  500  years,  at  which  time,  if  (landing,  it  would  how- 
ever be  decayed  and  rotten  and  of  little  value  ;  and  tho'  the 
defendant  Field  was  a  truflee,  he  ought  not  to  make  ufe  of  that 
pofl'effion  to  the  prejudice  of  the  truft,  much  lefs  make  an  ill 
ufe  of  the  pofleflion  he  had  as  receiver,  that  being  to  be  looked  . 
upon  as  the  hand  of  the  court,  and  therefore  the  court  ought 
to  make  him  pay  as  much  as  it  would  have  been  worth.his 
while  to  have  giVen  the  other  truftees  for  their  leave,  if  it  had 
been  afked  for  the  cutting  down  this  timber,  which  ought  (it 
was  faid)  to  behalf,  and  that  it  would  be  very  well  worth  the 
defendant  Field's  while  to  give  half  for  fuch  licence,  in  regard 
whatever  he  got  thereby  was  clear  gain,  and  the  termors  bad  a 
fpecial  property  in  the  trees,  as  to  the  maft  and  (hade. 

[  399  ]  Upon  this  it  was  proved  by  Field,  that  Redyard,  another  of 

the  truftees,  gave  him  leave  to  cut  down  the  timber;  and  as 
to  the  termors  property  of  the  maft  and  (hades,  it  would  hardly 
fatisfy  the  charity  to  have  an  iflue  to  try  the  value  of  the  maft 
or  {hade  during  the  term. 

That  during  the  term,  and  before  the  end  thereof,  it  was 
likely  by  fome  tempeft  or  accident  the  trees  might  be  blown 
down,  and  then  Field  would  be  entitled  thereto  ;  alfo  that  this 
being  a  common  or  wafte,  (and  not  inclofures)  the  jury  would 
give  but  little  damages  for  the  leflbr's  entring  upon  the  land 
and  cutting  the  timber. 

Lord  Chancellor:  It  is  plain  that  Field  zs  the  purcharer  of  the 
revcrfion  could  not  enter  upon  the  premifles  to  cut  down  the 
timber  ;  and  as  to  Redyard  the  co-truftee's  aflcnt  to  the  cut- 
ting down  of  the  timber  it  was  a  breach  of  truft  in  him,  of 
which  the  defendant  Field  oxx^x,  not  to  take  any  advantage,  fo 

that 
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It  (bmething  ought  to  be  paid  to  the  charity  or  truft  for      Bays  v* 
ir  leave.  -Biad*  ; 

A.nd  on  his  Lordfliip's  propofing  220  /.  both  parties  agreed 
TctOy  and  fo  the  matter  was  compromifed. 

Another  point  arofe  in  this  cafe,  which  was,  that  the  faid 
r.  Ztfttfi^  by  his  deed  in  1702.  granted  his  hundred  and  ma- 
r  of  Odyham  in  Hampjhirej  and  his  manor  of  Hooking  in 
rrjfy  and  all  his  manors,  lands  and  premifles  in  Odyham  and 
fking  aforefaid.     Whereupon, 

The  queftion  was,  whether  the  grantor's  manor  of  Hart-  wh4t  paffes  by 

m,  which   was  within  the   hundred  of  Odyham^  but  not  g^^»n|  of "  i»»n- 
thin  the  manor  of  Odyham  or  fVokingj  (hould  pafs  by  this 
ed?  and  after  debate. 


^  L^d  Chancellor :  An  hundred  is  only  afranchife  confifting 
a  court  called  the  hundred  court,  and  probably  has  the  re- 
m  of  writs,  and  by  fuch  grant  the  franchife  pafles,  but  not 
the  teftator's  lands  within  that  franchife ;  wherefore  by  the 
>rd  [hundred]  the  manor  of  Hartlerow  not  being  named  in 
e  grant,  cfoesnot  pafs,  and  the  i-ather  in  regard  I  heard  It 
d  and  offered  to  be  made  out,  that  the  manor  of  Hartlerow 
d  the  hundred  and  manor  of  Odyham  came  to  Mr.  Zouch*s 
nily  by  different  purchafes,  and  at  different  .times  \  but 
lere  Mr.  Zouch  grants  his  hundred  and  manor  of  Odyham^ 
d  his  manor  of  Wokingj  and  all  his  manors,  lands  and  tene- 
mts  in  Odyham  and  fVoking  aforcfaid,  the  words  [^Odyham 
>refaidj  muft  have  reference  to,  and  intend  the  hundred  of 
fyham,,  efpecially  as  the  grant  is  of  all  the  grantor's  manors 
d  lands  in  Odyham  aforefaid,  fo  that  tho'  there  may  be  a 
inor  within  a  manor,  yet  it  is  not  likely  that  Hartlerow 
uior  fhould  be  a  manor  within  the  manor  oiOdyham^  nor  is 
pretended  fo  to  be,  neither  does  it  appear  that  Odyham  is 
entioned  as  a  vill  in  the  deed,  but  only  as  an  hundred  and 
anor. 

But  it  being  obferved,  that  JVoking  was  named  as  well  as 
ijham ;  whereas  fVoking  could  not  be  intended  as  an  hun« 
ed,  but  rather  as  a  vill,  and  fo  muil  Odyham  when  coupled 
gctber* 


One  feixed  in 
fee  of  an  hun- 
dred and  of 
lands  in  the 
hundred,  grants 
the  hundred  ; 
this  pafles  orly 
the  frmchife^ 
and  not  the 
lands  in  the 
hundred. 

[•400  ] 


X 


Lord 
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BxTt  tf.  Lord  Chancellor :  l*hen  let  this  be  tried  in  a  feigAed  ifliie  it 

BiiLD*         the  next  affixes  for  HantSj  whether  comprifed  or  not  coroprifed 

within  this  grant  of  1702  j  and  let  Mr.  Field  he  defendant^ 

and  the  reft  of  the  truftees  plaintiiFs,  and  let  the  deed  be  ad. 

mitted  to  have  been  executed  by  Zoucb^  and  that  Z^uth  was 

|t  ^at  time  feifed  of  lands  in  Hartkr^Vi^ 


'■ill  U  I    ■  I    I        I  I  ,  .  f       ^ 


DS 


^^  [401] 
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Sir  John  Napier  verfus  Lady  Effingham*  Cafe  126. 

Lord  Chan* 

SI  R  'John  Napier  nephew  and  heir  of  Sir  Tbeophilus  Napier  Matter  of  die 

the  iirft  hufband  of  the  defendant  lady  Effingham^  (who  Rolls, 

after  the  death  of  Sir  Tbeophilus  married   and  furvived  lord  ^pfa  a  decree 

Effingham)  brought  his  bill  againft  the  lady  Effingham  {inter  aF)  fant,  oniefT* 

to  be  relieved  againft  a  conveyance  gained  unduly  by  lady  JJ^^^^"  ^* 

Effingham  from  her  firft  huiband  Sir  Tbeophilus  Napier^  where-  ^^  comet  to  age, 

by  he  fettled  divers  lands  lying  in  the  middle  of  his  eftate,  and  anfwer,  m'k? 

likewife  the  manor  of  Shitlingtony  a  manor  that  had  been  long  *,^,°^**  "** 

in  the  family,  of  which  there  are  about  200  tenants,  and  this  ntfXkivkvu. 
manor  n;imed  in  the  middle  of  the  parcels,  amounting  in  the, 
whole  to  above  600  A  per  mnum  ;  whereas  the  d^tfendan^  by 
her  anfwer  admitted,  that  the  lands  agreed  by  Sir  Tbeophilus  to 
be  fettled  were  not  above  400  /.  per  annum. 

And  the  defendant  lady  Effingham  preferred  her  crofs  bill 
[inter  aF)  to  eftablifh  this  fettlement. 

~  Lord  Chancellor  Parker  (among  other  things)  referred  this  r  ^02  ] 
matter  to  be  ftatcd  by  the  Matter  j  and  afterwards  the  plain- 
tiff Sir  John  Napier^  an  infant,  exhibited  his  petition  to  his 
Lordfhip  for  leave  to  bring  a  new  bill,  (hewing  that  his  caufe 
had  been  mifmanagcd  by  his  former  folicitor,  and  making  out 
the  fame  by  affidavits,  upon  which  the  court  gave  leave  to 
bring  fuch  new  bill* 

But  the  defendant  lady  Effingham  appealing  from  this  order 
to  the  houfe  of  lords,  (he  was  let  into  the  poiTeifion  of  the  pre- 
inifieSy  but  leave  was  given  the  plaintiff  to  (hew  caufc  within 
^  months  after  he  ihould  come  of  age  (x}» 


(i)  3  Bro.  P.  C.  <• 

X  4  Ahi 
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Napier  V.         And   now  Sir  John  A^//Vr  petitioning  the  court  that  he 
^^y  ^  ^'      might  have  leave  to  amend  his  original  bill,  or  be  allowed  to 
^        '      bring  a  new  or  fupplemental  bill  as  he  fliould  be  advifed,  and 
alfo  to  amend  his  aniwer  to  the  crofs  bill  j 

Lord  Chancellor  cMcd  to  his  aff.ftancc  the  Mafier  of  the  Rottsj 
and  after  hearing  counfel  on  both  fides,  this  day  the  opinion  of 
the  court  wax  delivered. 

As  to  what  is  prayed  concerning  amending  the  original  bill, 
there  does  not  appear  to  be  any  precedent  in  this  court  of  an 
amendment  to  a  bill  in  a  part  wherein  it  has  been  difmifled 
upon  the  merits. 

The  plaintiff  Sir  John  Napier^  now  he  is  of  age,  ought  to 
be  well  advifed  how  he  goes  on  in  this  caufe,  as  it  is  infifted  at 
the  bar  that  there  was  a  particular  given  in  by  Sir  Theopbilus 
for  inftructing  counfel  to  draw  the  fettlement  in  qucfiion^ 
which  comprifed  this  manor  of  ShitlingtoH. 

[  4^3  }  ^"^  ^^  ^^  ^^^  prefent  queftion  concerning  the  manner  in 

which  the  plaintiff  ought  to  ihew  caufc,  and  bring  this  matter 
before  the  court,  it  is  not  to  be  imagined  that  Sir  John  is  tied 
up  to  the  former  proceedings  only,  for  that  Would  be  the  moft 
imperfect  relief  which  could  be  given. 

Therefore  this  caufe  is  to  be  confidered  as  if  there  had  been 
a  common  decree  againft  an  infant  relating  to  his  iuheritance, 
with  a  nift  cauja  within  fix  months  after  he  (hould  come  of  age, 
in  which  cafe  it  would  be  plain  the  defendant  might  amend 
his  anfwer. 

All  infant  defendants  by  their  anfwers  put  in  an  early  claim 
to  the  care  and  protection  of  the  court  in  relation  to  their  right, 
and  ought  to  have  it,  forafmuch  as  they  are  fuppofcd  unable  to 
take  care  of  themfelves;  which  arifes  from  the  general  fuper- 
intendency  this  court  has  over  infants;  all  decrees  againft 
them  give  fix  months  after  they  come  of  age,  to  fhew  caufe ; 
and  therefore  Sir  John  Napier  in  the  prefent  cafe  ought  to 
"have  leave  to  put  in  a  new  anfwer  (2). 


"^  on  ap-      301. 
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And  Ac  Majer  oftbi  Rolls  faid,  he  look'd  upon  this  a  mat-  ^''""  ''• 
Ur  of  courfe  and  of  right,  believing  that  he  had  granted  the  m^oHAM. 
finne  upon  a  petition  ex  parte  ( i  )• 

NeUi  The  confequence  of  an  infant's  putting  in  a  new 
anfwer  is,  that  he  n&ay  examine  witnefies  a-new  to  prove  his 
defence,  which  may  be  difierent  from  what  it  was  before. 

(l)  Vide  Fountain  v.  Cain,  ante,  vol.  i«  504.     Bennet  v.  Lie,  2  Atk.  531. 


•  Gardiner  verfus  Griffith,  Cafe  17.7. 

Lord  Chan- 

CiJMUEL  Gardiner  tht  plaintiff *s  father,  being  poflcffed  cclIorKiNc. 

of  a  long  term  for  ninety-nine  years  of  the  a<)vowfon  of  ©nf^bemorN* 

EcUmgten^  made  a  mortgage  thereof  to  the  defendant  by  way  f  ^JJ^/"^^  ?*^.' 

of  affignment  of  the  term,  upon  condition  to  be  void  on  pay-  feems  in  this 

ment  of  the   mortgage-moncy  and  intereft  at  the  end  of  the  gl^it"°p7c. 

year,  and  there  was  a  covenant  in  the  morteage-deed  that  on  ^^^^f  «fp«ciaiiy 

^       '                                                                                      ^  ^  if  inthedecrtthe 

every  avoidance  of  the  church  the  mortgagee  ihould  prefent.  agreement  be 

tbvt  the  mort- 
gagee ihall  prefent* 

Several  years  after  the  mortagor  died.  [*404  J 

It  was  admitted  by  Lord  Chancellor  and  by  the  counfel  on  Onemortgaget 

'                                                      '  amaiiorwichaa 

both  iides,  that  if  there  be  a  mortgage  made  of  a  manor,  and  advowfonap. 

an  adrowfon  appendant,  before  the  mortgage  is  foreclofed  (tho'  church  bc*omc«* 

die  mongagee  be  in  poffcffion)  yet  the  mortgagor  (hall  pre-  ▼^»<J/«»ortgagee, 

fent  if  the  church  becomes  void,  for  the  prelentation  is  to  be  lion,  ihaii  not 

prefumcd  to  yield  no  profit,  and  confcquently  cannot  be   ac-  char^ldV^ 

counted  for,  nor  go  towards  fatisfadUon  of  the  mortgage  ;  for  "^'^"g*^*.** 

o  o    »  forrc'ofed, 

which  was  cited  f/^ood  and  Hinchman  verfus  Sir  Thomas  Stanley^  {ai  See  aifo 

and  alfo  Mr.  Serjeant  Selbj^s  cafe  («).  AmhuXVfu. 

Dawling  5  a 

Vern.  549.     Attorney  General  ▼.  HeUceth  5  and  Preced.  in  Chan.  71*  Jory  verfus  Cor. 

But  the  principal  cafe  wa$  faid  to  differ,  nothing  being 
mortgaged  here  but  the  advowfon,  fo  that  the  mortgagee 
could  have  no  other  fatisfadlion  than  by  providing  for  a  child, 
relation  or  friend  on  the  advowfgn's  becoming  void,  and  the 
rather  for  that  it  was  the  exprefs  agreement  in  the  mortgage- 
deed,  that  as  often  as  the  church  (hould  become  void  the  mort- 
gagee ihould  prefent,  which  exprefs  agreement  would  be  good  f  405  ] 
even  in  a  cafe  of  a  mortgage  of  a  manor  with  an  advowfon  ap- 
pendant. 
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Gardiner 

v. 
Griffith. 


Mortgagee  of  an 
I^Jvowfon  pre- 
ienu  y  bill  by 
inor^agor  muft 
be  broueht 
within  4s 
months,  in  the 
fame  manner 
as  a  <|4Ar«  im* 


pendant,  and  thU  was  ftill  ftronger,  as  it  was  the  cafe  of,  a 
peri(bing  t^rm,  where  every  prefentee  or  incumbent  would 
have  an  eftatc  for  h'fe  in  the  church ;  to  which  the  court, 
though  it  gave  no  opinion,  yet  feemed  to  incline  (i). 

But  it  appearing,  that  this  bill  agatnft  the  mortgagee  an4: 
his  prefentee  was  brought  feven  months  after  inilitution.  Lord 
Cbanalkr  difmifled  the  bill,  dcclarifig  that  as  a  quar^  impidit 
was^nftnfd  to  the  i\^  months  after  the  death  of  the  lafi:  ip^ 
cuiT)beot,  fo  the  bill  (belong  to  compel  the  defendant  to  refign, 
^nd  conftquently  to  deprive  him  of  his  living,  ought  by  the 
fame  reafon  to  be  limited  to  the  fame  time ;  and  the  relieving 
ag^inft  this  would  be  to  relieve  againft  an  aA  of  parliament, 
which  had  pundtuallybeenobferved  for  fome  hundreds  of  years, 
ever  fince  the  13th  oi  Edward  i.  and  that  the  tempus  fcmiftrt 
ought  to  be  as  much  obferved  here  as  ^t  law,  in  regard  it 
tended  to  the  peace  of  the  church  (2)% 

Indeed,  hsid  a  quarf  imffJ!t  been  brought  within  the  .fix 
months,  and  the  bill  been  preferred  after  the  fix  months,  the 
court  might,  on  a  proper  cafe,  give  diredions  in  aid  of  the 
Muare  impidit^  that  the  mortgage  (hould  not  be  given  in  evix 
dence,  Vc.  but  here  there  was  no  quar^  impedit  brought,  and 
the  bill  came  out  of  time*    Wherefore 

P^r  cur*y  difmifs  the  bill  as  to  that  part  which  feeks  to  com<» 
pel  the  defendant  to  refign  his  living ;  but  let  the  plaintiff 
redeem  the  mortgage  on  payment  of  principal,  intereft  and 
eofts  (3). 


(1)  Vide  Maciiftjte  v,  Robin/nn,  3  Atk.        (3)  This  decree  was  affirmed  on  apr. 
1*55.  peal   to  |hc  Houfc  of  Lords,   Vide  j 

(2)  BiftcUr  v.  Alliniten,  3  Atk.  458,        Atk.  559. 


A' 


*  Anonymus, 

Witnefs  examined  for  the  defendant  on  one  of  the  Inter- 
rogatories depofed  feveral  things  very  reflefling  upon 
— ,  as  that  he  was  a  vexatioos  man,  and   a   ftirrer  up  of 
fuits,    ^c.    for   which    the  witnefs    was    ordered    to    pa^ 


hx\i 


Cafe  J  28. 

Xx>rd    Chan- 
cellor King. 

A  witnefs  cx« 
^mincd  at  a 
comininion 
fwean  rctlrift. 
ir.fworas,  yet 
htou|htAOtto      colts, 
pay  cwlVt,  it  be- 
ing the  commiAioQ€r*s  h\\\%  to  t^Vk^^  dof^n  fuch  dcpo£ti«^ii, 

r  *  4.^6  J 
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And  now  Mr.  Melmotb  feconded  by  the  Attorney  General  Anonvmus. 
moved  the  Lord  Chancellor  to  difcharge  that  order,  infifting  it 
%«s  more  the  commiffioner's  fault,  who  upon  the  commiffion 
in  the  cotmtry^  took  thefe  depolitions,  than  the  witnefs's;  for 
the  witnefs  might l)e  «a  ignorant  perfon,  and  not  know  what 
was  proper  to  put  down  or  clepofe  ;  but  the  commiifioner  muft 
be  fuppoied  to  underftand  this,  and  therefore  if  an  anfwer  be 
reported  fcandalous  or  impertinent,  the  cofts  by  the  rule  of  the 
court  are  to  lie  upon  the  counfel. 

L§rd  Cbaneelkr:  I  find  the  commiffioners  on  both  fides  at- 
tended at  the  examination,  and  fince  it  was  the  commiffioners 
foult  to  take  down  any  dep^fition  that  was  fcandalous  or  im- 
pcrtincnts  therefore  difcharge  the  order. 

^MMTij  If  the  interrogatory  had  led  to  it  ?  for  it  feems  in 
the  principal  calb  it  did  not,  it  being  the  laft  general  inter- 
Togjitory, 


DE 


[  407  ]  D  E 

Term.  Pafchae,   ^l^^T- 


Cafe  129.  Ex  parte    Lcfebvrc, 

Lord  Chan- 
cellor Ki  N  G.      J   Gives  a  promiflbry  note  payable  to  B.  or  order,  for  200  /. 

aEq.  Ca.  Ab.  •  yaluc  received,  B,  indorfes  it  to  C  who  indorfes  it  over 

1 16.  pi.  4«  ^     y^ 

A.  give*  a  pro-      tO  X/. 
miiTory  note  for 

aco ).  payable  to  B.  or  order,  B.  indorfes  it  to  C.  who  indorfes  it  to  D.  A.  B.  and  C.  becom#  l»aiik- 
rupts,  and  D.  receives  5  s.  in  the  pound  on  a  dividen^d  made  by  the  afligoees  againft  A>  D.  fiiall  come 
in  at  a  creditor  for  150I.  only  out  of  B.*a  efreat,  and  if  D.  paid  coMUibution-mooey  for  more  than 
ifoU  it  (hall  be  returned. 

A.  becoming  a  bankrupt,  a  commiffion  of  bankruptcy 
iflued  out  againft  bim,  and  Z).  comes  in  as  a  creditor,  and 
pays  his  contribution-money  as  claiming  a  debt  of  200 /•  and 
proves  the  debt. 

Then  £.  becomes  a  bankrupt  and  a  commiffion'  being 
taken  out  againft  him,  D*  in  like  manner  as  before,  pays  his 
contribution  to  this  commiiEon  as  for  the  whole  debt  of  200/. 
and  proves  it. 

Afterwards  C. the  laftindorfor  becomes  a  bankrupt,  and 
on  a  commiffion  taken  out  againft  him,  D.  (as  before)  pays 
his  contribution-money  as  for  the  whole  debt  of  200/.  and 
proves  the  fame. 

The  affignees  under  the  commiflion  of  bankruptcy  againft 
J,  the  firft  bankrupt  pay  a  dividend  to  Z).  after  the  rate  of 
r  Ao%  ]  55.  inthe  pound  outof  y/.'s  eftate,  and  then  the  aflignees  in 
the  commifEon  of  bankruptcy  againft  5.  propofe  to  make  a 
dividend  out  of  JS.'s  eftate,  but  refufe  to  pay  D/s  dividend  as 
a  creditor  for  the  whole  200 /.  but  only  for  the  150/-  50/*  of 
the  200/.  being  paid  ofi^  by  the  dividend  made  out  of  if.  the 
firft  bankrupt's  eftate. 

Upon  this  D*  petitioned   the  Lord  ChanuUor^  and  infifted, 
^.j.  that  as  the  commiftioners  in  the  commiflion  againft   B,  took 
Z>/s  contribution- money,  as  of  the  whole  debt  of  200  /.  fo  they 

ought 
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ought  to  Mow  D.  a  dividend  for  the  fame  ;  and  efpeciaHy  in      Bx  parte 
regard  all  the  dividends  which  were  like  to  come  to  him  out  of    Lefebvre. 
the  eftates  of  the  three  bankrupts,  would  not  be  near  fufEcienC 

to  pay  his  juft  debt ;  and  that  as  to  D. the  firft  drawer 

and  the  two  indorfors  were  equally  his  debtors  for  the  whole; 
wherefore  it  was  prayed,  that  D.  the  petitioner  fliould  have 
his  dividend  out  of  the  eftate  of  B.  the  bankrupt  for  his  full 
debt  of  200/.  and  not  as  reduced  to  150  A  by  his  having  re- 
ceived the  dividend  of  5/.  in  the  pound  out  of  the  eftate 
of^. 

Lgrd  CbancelUr  :  The  5  x.  in  the  pound  which  the  petitioner 
D,  has  received  upon  the  dividend  out  of  the  eftate  of  j/.  muft 
be  taken  to  reduce  and  leflen  the  dobt  due  to  the  petitioner 
upon  this  note ;  for  as  5  $.  in  the  pound  is  paid  in  part  of  the 
debt,  by  neceflary  confequence  fo  much  lefs  of  the  debt  re- 
mains due,  and  therefore  the  petitioner  muft  take  a  dividend' 
as  for  a  debt  of  150  /.  only  unpaid  upon  the  note ;  but  with 
regard  to  fo  much  of  the  contribution-money  as  the  petitioner 
Z>,  paid  to  the  affignees  in  the  commiffion  of  bankruptcy 
fued  out  againft  B.  the  firft  indorfor  beyond  the  debt  of  150/. 
remaining  due  on  the  faid  not^,  let  that  be  refunded  (i). 


(i)  But  the  rule  now  is  that  thecrc-  miffion  more  than  what  remains  due  at 

ditor  fhall  receive  bis  dividend  upon  the  the  time  of-  the  proof  ma/fe.     Cooper  v. 

nvboU  debt  proveJ  under  each  commif-  Pepyj,  1  Atk.  106.     Ex  parte  ^/«/«««, 

fion    (but  not  more  than   20s.  in  the  2  Vez.  113.    and   2  Aik.    109.   S.  C. 

pound  altogether)  although  he  fliall  not  et  vide  Ex  parte  Ryfwi,ke,  ante,  89. 
be  at  liberty  to  prove  under  any  one  com- 

•Leg  verfus  Turnbull.  .     J^^^!J[,3«- 

^         -^  Lord  Chan- 

A  Copyholder  in  fee  by  will  charges  his   lands  with  pay-  ^^    Ca  Ab 

mcnt  of  his  debts;  the  lands  lay  in  England^  but  the  *9i*  p».4* 

heir  oftheteftator  was  an  infant,  and  lived  in  Scotland.  \nlZ\yv/\\\ 

charges  his  lands 
with  payment  of  his  debts,  the  lands  being  in  England,  the  heir  an  infant  in  Scotland  }  the  creditors 
bring  their  bill  to  have  their  debts  paid  out  of  the  copyhold  premifTcsj  the  heir  appears,  and  there  \% 
aa  attachment  for  want  of  an  anftverj  but  the  heir  being  an  infant,  the  next  ftep  is  to  bring  up  the 
body;  the  infant  being  in  Scotland  the  plaintiff  is  at  a  itand.  The  infant  muft  anfwer  by  a  certain 
time,  or  fliew  caufe  why  a  receiver  ihould  not  be  appointed. 


A  bill  had  been  brought  againft  the  heir  for  fatisfatSlion  of 
the  debts  .out  of  the  copyhold  eftate,  to  which  the  heir  ap- 
peared, but  was  in  contempt  for  not  anfwering. 

Whereupon 


[•409  J 


Dc  Term.  Pafchae,  1717. 

Lec  V*  Whereupon  Mr,  Solicitor  Gtncral  Talhet  moved,  thai  tbc 

""^^^vtt.  plainlifF  might  have  the  like  proccfs  againft  the  defendant  the 
infant  as  if  he  were  of  age,  or  elfe  that  the  court  would  ap« 
point  a  receiver  of  the  eftate  in  queftion  ;  for  that  as  the  de'i> 
fcndant  the  infant  enjoyed  fuch  eftate  by  the  prote<3ion  of  the 
laws  of  England^  (o  the  fame  ought  to  be  Aibjefl  to  the  laws  of 
Jing!and\  and  if  the  court  (hould  not  make  fome  order  in  this 
cafe  for  the  relief  of  the  plaintiff,  there  would  be  a  failure  of 
juftice,  fmce  the  defendant  being  an  infant,  the  procefs  after 
an  attach/nent  was  for  a  mcftenger  to  bring  up  the  body  td 
anfwer,  which  could  not  be  in  this  cafe,  in  regard  the  defend- 
ant the  infant  was  in  Scotland^  but  if  he  were  of  age,  the 
plaintiff  might  proceed  to  a  fequeftration  of  the  land  in  queftion« 
and  by  that  means  have  a  remedy. 

Lord  Chamtllor  :  The  court  ought  to  lend  its  aiEftance  in 
this  cafe,  in  order  to  prevent  a  failure  of  juftlcej  and  if  the 
defendant  will  not  anfwer,  the  lands  being  in  England^  I  will 
ftop  the  rents  in  the  tenants  hands  ;  but  let  the  defendant 
r  410  1  anfwer  by  the  fecond  feal  after  term,  or  (hew  caufe  why  pro- 
cefs (hould  not  ifTuc  againft  him  as  if  he  was  of  full  age,  or 
why  a  receiver  (hould  not  be  appointed  of  the  prcmifTcs. 


Cafe  131.  Sir  Robert  Davers  r^r/i^r  Davcrs* 

Lord  Chan- 
cellor King.  I  N  the  proofs  of  this  caufe  the  plaintiff  had  proved  a  certaiu 
i5:?r.  764.  1    deed,  and  the  defendant  on  petition   to  the  Majler  of  ihr 
z^5.pl.  ?.  iJ^//j  got  an  order  for  leave  to  infpeft   the    deed,  becaufe  (as 
li'lhc'Rou/'**'  ^^^  ^^'^  ^y  ^'^^-  ^^^''^'*'^''  ^^neraU  in  fupport  of  the  order)  the 
t!ut  the  de-  depofition  of  the  witnefs  referring  to  the  deed  made  the  fame, 

fcndant  might  c   \.      \         r  - 

jnfpea  a  deed       part  of  the  depolition . 

proved  in  the 

raufc  and  referred  to  by  the  depofition  as  being  rnrttlicrcof,  difcharged  by  Lord  Chancellor,  fortha^ 

the  defendant  bcvne  hearing  is  not  to  fee  t!ie  flren^th  of  tlic  caufe,  or  iny  deed  to  pick  holes  in  it, 

Mr.  Luhvyche  moved  to  difcharge  this  order,  for  that  Hj^ 
other  fide  can  have  no  right  to  fee  theftrength  of  my  caufe,  ot^ 
the  evidence  of  my  title  before  the  hearing ;  and  if  this  wcr^ 
to  be  grnnied,  fuch  motions  would  be  made  every  day,fince'xt 
would  be  every  one's  curiofity  to  try  to  pick  holes  in  the  dce^ 
or  fettlement  by  which  he  is  difmherited,  and  no  fuch  order  in 

the  like  cafe  was  ever  yet  made. 

Which 
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Which  Lord  Chancellor  thought  very  reafonable,  and  there-    Davers  v. 
fore  difcharged  the  order  (1)4  D avers. 


(I)  Vide  Hm(/cm  v.  Earl  q£  fVarrUgton^  poft.  3  Yol.  35, 


Cafe  T  jl» 

Mailer  of  the 
Rolls. 

6l9.  pi.  11. 
A  reverfioB  it* 

edateforlifeii 
decreed  to  be 
fold,  B.  U  con- 
firmed the  Wfl 
porchafer,  and 
thfc  order  mi!!t 
abfolute  i  Jan* 
1714.  On  the 
— —  day  of  JjA« 
1726.  B.  i^  or- 
dered to  brin^ 
hit  money  int« . 
the  Bank  j  th« 
life  drops  \  if 
the  life  had 
dropt  the  nest 
muft  hate  flood  \ 
to  pay  iatercd. 


Ex  parte  Manning* 

AN  eftate,  which  was  die  reverAon  of  an  houfe  in  North- 
atnpton  expectant  on  a  life,  was  decreed  to  be  fold  to 
the  beft  pyrchafer ;  J.  S.  was  reported  *  the  beft  purchafer, 
and  that  report  abfolutely  confirihed  tbe  ift  o(  January  1724. 
but  the  conveyance  of  the  reverfion  was  not  executed  to  the 
purchafer  until  1726*  two  months  before  which,  the  purchafer 
was  ordered  to  bring  his  purchafe- money  into  the  bank,  and 
about  that  time  the  life  fell  in,  fo  that  the  purchafe  proving  a 
a  beneficial  one,  it  was  now  petitioned,  that  the  purchafer 
(hould  pay  intereft  for  his  purchafe-money  from  the  ift  of 
January  1724,  which  was  the  time  he  was  abfolutely  con- 
firmed the  beft  purchafer. 

day  after  the  report  of  B.^s  being  tbe  beft  purchafer*  made  «bfolute»  the  purdiafe 
and  as  from  that  time  the  life  was  wearing,  fo  from  that  time  the  purcbafci-  oii|:ht 

Mafter  of  the  Rolls:  From  that  time  the  purchafer  was  fure  [*4I  I  ] 
of  his  title  and  of  his  purchafe,  tho'  the  tenant  for  life  had  died 
the  next  day,  and  from  that  time  the  life  was  wearing,  which 
is  equivalent  to  the  taking  of  the  profits,  and  in  cafe  the  pur- 
chafer had  taken  the  profits,  he  muft  certainly  have  paid  in- 
tereft :  alfo  from  the  time  of  the  report  confirmed  abfolutely, 
the  eftate  is  bound,  and  the  party  who  was  to  convey  is  be* 
come  but  a  truftec  for  the  purchafer,  who  ought  to  have  the 
money  ready. 

And  as  it  does  not  appear  that  the  purchafer  from  that  time 
kept  the  money  dead  by  him,  fo  he  ought  to  have  no  advantage 
of  the  ufe  or  intereft  thereof,  which  feems  to  belong  to  the 
ieller,  or  to  thofe  trufts  for  which  the  eftate  was  to  be  fold. 

Therefore  let  the  purchafer  pay  intereft  from  the  time  of  his 
being  confirmed  abfolutely  the  beft  purchafer  to  the  time  of  his 
bringing  the  money  into  the  bank  ( 1  )• 


(1)  Vide  Da^j  v.  Barber,  2  Atk.  489.     Blount  v.  Bhunt,  J  Atk.  diG. 


D  E. 


[  J^ll  ] 


D    E 
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^•'"^  '33-  Dcg  ver/us  Dcg. 

Lord  Chan-  &        J  «> 


cellor  King. 


{On  an  Afptalfrom  a  Decree  at  the  Rolls.) 


ftEq.  Ca.  Ab«        A    Bill  was  brought  by  the  creditors  of  Simon  Deg  the  de- 

iTjiSliu*        "^^  fondant's   fethcr  (fome-of  which  were  bond-creditors 

and  fomt  iimple- con  trad  creditors)  for  the  payment  of  their 

debts  out  of  a  perfonal  eftate,  and  out  of  a  truft-eflate  created 

*  by  the  will  of  Simon  Deg  for  that  purpofe. 

On  the  marriage  of  the  faid  Simon  Deg  with  Silena  WtlUennsy 
Sir  Simon  Deg  the  grandfather  of  Simon  Deg  did  by  deed  of 
fettlement  in  1695.  fettle  lands  in  Derbyjhire  and  Staffotdflnre 

.  to  the  ufe  of  Simon  Deg  for  life,  remainder  to  Silena  his  wife 
for  her  life,  remainder  to  the  firft  and  every  other  fon  of 
that  marriage  in  tail  male  fucceffively,  with  divers  remainders 

^  over,  remainder  in  fee  to  one  Deg  a  relation,  with  a  covenant 
in  the  fettlement,  that  3500/.  being  iht  wife's  fortune,  fhould 
be  laid  out  in  a  purchafe  of  lands  in  fee-fimple,  in  the  names 
of  truftees,  and  fettled  to  the  fame  ufes. 

C  413  ]  ^"   I722.  Silena  the  wife  dies,  leaving  three  fons  by  this 

marriage,  the  defendant  Simon  Deg^  William  and  J^. 

Simon  Deg  laid  out  3000  /•  part  of  his  wife's  portion  of 
3500/*  in  the  purchafe  of  lands,  and  buys  them  in  his  own 
name. 

Afterwards  Simon  Deg  marries  the  plaintifF  Jam  bis  iecond 
wife,  with  whom  he  has  2000  /•  portion,  and  covenants  to 
add  2000  /.  to  her  2000  /•  and  to  raife  a  further  fum  of 
4000 /•  by  200 /•  perannumy  and  to  lay  the  fame  all  out  in 
lands,  to  be  fettled  to  the  ufe  of  himfelf  and  his  wife  yarn  for 
their  lives,  with  remainder  to  their  children. 

But 
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But  during  his  firft  marriage,  by  indentures  of  leafe  and  re«       Dec  i;. 

Hafe  dated  the  i  ft  and  2d  of  Feb.  1705.  reciting  the  covenant         U^o. 

for  laying  out  the  3500  /•  in  the  purchafe  of  lands  and  fettling 

them  in  the  fame  naanner  as  the  faid  lands  were  fettled  upon 

^/VriTtf's  marriage,  and  reciting  further,  that  this  3500/.  had 

been  all  received  by  Simon  Deg  the  defendant's  father,   and 

alfo  that  lands  in    Dtrlyy   together  with  lands   in   MapUton^ 

had  been  purchafed  with  part  of  this  truft-money,  and  that 

there  was  a  defeA  in  the  faid  fettlement  made  upon  the  faid 

SlUnas  marriage;  in  that  there  was  no  provifion  made  for 

younger  fons  of  that  marriage  ;  therefore  Simon  Deg^  for  fup- 

plying  that  defed,  and  in  purfuance  of  the  truft,  conveyed  the 

iands  in  Derbfjhin  and  Mapieton  to  truftees,  to   the   ufe  of 

Sim^n  De£  the  defendant's  father '  for  life,  remainder  to  the 

/aid  tmftees  for  1000  years,  in  truft  for  raifmg  fuch  fums  for 

tiie  benefit  of  the  two  younger  fons  by  Siltna  (not  exceeding 

in  the  whole  4000/.)  as  the  faid  Simsn  Dig  the  defendant's 

father  (hoold  appoint,  remainder  to  the  firft,  &c,  fon  of  the      [  414  ] 

faid  Sitnon  Deg  by  the  faid  Silena  in  tail  male,  remainder  to 

the  firft,  ^c.  fon  of  the  faid  Simon  Deg  by  any  wife  in  tail 

male,  remainder  over  to  the  fame  ufes  as  were  limited  in  the 

deed  of  fettlement  made  upon  the  faid  A7#//tf's  marriage, , with 

a  power  of  revocation  referved  to  the   faid  Simon  Deg  (the 

defendant's  father)  by  any  inftrument  in  writing  attefted  by 

two  or  more  credible  witnefles. 

17  June  lyiS^  Simon  Deg  makes  his  will  attefted  by  three 
witnefles,  and  therein  by  expr^fs  words  devifes  his  lands  in 
Staffotdftitri  and  all  bis  lands  in  Derhy  and  elfewhere  in  the 
county  of  Derij^  and  the  equity  of  redemption  thereof,  and  all 
his  perfonal  eftate  to  truftees^  {viz.)  Lord  MaccUsfield  ztii 
■  P09U  efq;  and  to  their  heirs,  executors  and  admini-* 
firatorSt  in  truft  that  they  fhould  fell  all  thefe  devifed  premif^ 
feS|  and  thereby,  together  with  his  perfonal  eftate,  pay  all  his 
debts,  and  the  furplus  to  be  applied  as  by  will,  leaving  the 
truftees  executors. 

Soon  after  the  teftator  Simon  Deg  dies,  leaving  three  fons  by 
his  fecond  wife,  being  indebted  8000/.  and  upwards  by  ii\ar* 
riage  articles  (which  is  a  debt  by  ♦  fpecialty)  and  570/.  by   (n^VV-t-tic* 
fimple  contraA,  and  2331  /.  for  rents  and  profits  received  by   Beftfon/'^^ 
Simon  Deg  after  his  firft  wife^s  death,  from  an  eftate  that  up-^* 
Vol.  II.  Y  on. 
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Dec  v.        q„  ^he  death  of  his  faid  firft  wife  did  belong  to  the  defendant 
Simon  Dcg  his  el  deft  fon. 

And  upon  this.cafe  the  fever al  following  points  arofe,  anJ 
were  determined. 

{a)  ScePreced.  1^,  That  tho'  moncy  had  no  [a)  ear-mark,  infomuch  that 
Ki!ll^v?'wtbb  '^^  receiver  of  rents  fliould  lay  out  all  the  money  in  the  pur- 
anj  i6«  HjI-      chafe  of  land,  or  if  an  executor  *  fliould  realize  all  his  teftator's 

cottv. Marka-.t.  .  i      t-     •    r  i 

Monty  has  no  allcts,  and  afterwards  die  infolvent,  yet  a  court  of  equity  can- 

\i\uslZl\n^  not  charge  or  follow  the  land:  nevferthelefs   in   the    prefent 

lam  or  other  cafc,  vvhcrc  thc  defendant's  father  «S//72tf«  Deg  by  his  deed  had 

not  be  punVf d ;  owncd  thc  rcccfpt  of  the  money,  and  that  he  had  laid  out  the 

ttllfvTofxtn^.s  ^'^^^  ^"  '^^  purchafe  of  lands  in   Derby  and  MapUtoriy  this  was 

or  if  an  executor  refolved  to  amount  to  a  declaration  of  truft,  and  to  raifc  a  fpe- 

in  trufirlays  .,-      r- 

out  the  rents       cihc  iicn  upon  thofe  citates. 

or  the  aHcti  in  a 

purch4fe  of  lands  in  Ui:,  and  dies  infolvent,  the  purchafe  will  not  be  liable;  but  where  A.  receives     -=^ 
a  fum  of  moncy,  which  he  covenants  to  Iny  »>ut  in  land  t<>  be  fettled  to  certain  ufes,  and  afterward:     -_:^ 
purc'iafcs  an  rft.itc  which  he  d-i.**  not  fettle,  but  d ol-j  by  \vri:ins  own  that  this  purchafe  was  made  with    -mJ 
tl:c  tru(l-m  -ney,  this  binds  thc  ellatc,  xi\<i  is  a  declaration  oi  iruft. 

[*4i5] 

Ironehasmidc        And  tho' it  was   madc   a   queftion  at   the  former  hearing,    ^- 

r«)riifcofia;>ds  whether  the  v/ill  of  Simon  Deg  the  father  dcvifing  all  his  lands  s=^ 
r-^vv!>VbTany  '"  ^''^^^y  ^"^  elfcvvherc  in  the  county  of  Derby  to  truftees  for  ^»- 
w:.ri:ig,  kc,        the  payment  of  his  debts,  (the  teftator  having  no  other  lands ^^==s 

tu  revoke  thefc         ,  ,  11        j-  n'\i*j 

ufis,  and  liinic     there  than  the  lands  in  queitionj  did  not  amount  to  a   revoca 

new  ones,  and     ^j^^^  of  the  fettlcmcnt  in  170S    fince  the  will  devifed  the   famt 

by  will  djviies      lands  to  different  ufcs,  and  thc  circumftances  required  by  f^*'     - 

all  lililindsin  1  /•  1        1      »     1  •   r  1/- 

Dj!c,  &c.  to       power  were  obfervcd,  tho   the  power  itfelf  was  not  mention 

J.  s.  havMij  no     gj     which  qucftion  was  referred  to  the  judires  of  the  commons 

other  lands  in  '  *  J       o 

DMc  excepting  pIcas,  who  determined  that  the  will  operated  as  a  revocation  ^ 

pars^if  I'?!  will  y^^  ^^  ^"^"^  "°^  hM^  that  thc  will  only  operated   as  a  devife  oi6^ 

bcclrcumiUn  ^hc  loiial  cftatc,  ftiU  fubjctSl  to  the  trufts   before  declared  for^ 

r,  r.quirfs',  tho*  the  benefit  of  the  defendant  Sirn^n  De^  the  eldeft  fon  ;  and  tha«=^ 

"uTe'^of  the^*^  thc  triifts  being  once  declared,  he  (the  father)    could  not  an^ 

r^'"^*"*  nex  a  power  of  revocation  to  it,  or  limit  a  term  thereout  fo  ^ 
the  benefit  of  his  younger  fons  by  his  faid  firft  wife. 

If  a  devife  be  -  2u/)',  Jt  had  been  objcilcd,  witii  regard  to  the  lands  not  af^- 

toexcut.^ri         fcclcd  by  fettlcmcnt,  that  the  devife  being   to   the  ♦  cxecuto  :xrs 

of  an  equity  or    •         -  /  '  c 

*icicm;/ionoR-     and  their  heirs,  to  be  fold  for  payment  of  debts,    thcfe  Ian  «Js 
r^uicnbiciii''?, .   (acc9rding  to  thc  cafes  in  i  Leo.  224.  Ji€xamUr  \tifds  Lcr  s^iy 

mJ  I J  be  «::  plied 

1.^  p.iv  ii!  ijiinA  creditors cqual'y.  ^ 

[  ^  416  j  .  GreJhiT'^Jh 


[ 
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Gnjham^  i  Lev.  224.  Dethick  verfus  Carravan^  i  Ro.  Abr. 
^20.  plac,  6«  2i\\i  Hard,  Rep.  405.  Berwell  and  Salter  verfus 
Currant)  were  legal  afTets,  and  confequently  the  debts  mud  be 
paid  in  a  courfe  of  admini  drat  ion  ;  othcrwife,  if  the  devife 
Vfcrtto  truftees  who  were  not  executors,  or  to  executors  and  alfo 
to  (i)  a  third  perfon  a  ftranger,  in  either  of  which  cafes  they 
would  be  only  equitable  aflets^  but  in  the  prefcnt  cafe  the 
devifed  premiiTes  being  legal  aficts,  muft  be  adminiftred  ac- 
cording to  law,  and  confequently  fpecialty  debts  were  to  have 
the  preference  in  payment  i  to  which  at  the  firft  hearing  the 
Mafier  of  tbi  Rolls  feemed  not  to  agree,  in  regard  generally  all 
devifes  for  payment  of  debts  are  to  executors :  and  fee  2  t^ern. 
133.  accord.'  (2). 

However,  it  was  now  refolved  that  the  premifles  devifed 
being  mortgaged  in  fee  by  the  teftator,  and  he  having  nothing 
but  an  (3)  equity  of  redemption,  could  be  only  equitable  aflets, 

and  confequently  muft  go  among  all  the  creditors  eqUally ; 

/brafmuch  as  a  debt  by  judgment  and  a  debt  by  fimple  contract; 

are  in  confcience  equal. 


Dec  v. 


{ I )   Vide  Lord  Majham  v.  Harding, 
Biinb.  339. 

(2)  Upon  the  principle  of  laiv,  that 
whatever  C9me  to  the  hands  of  a  perfon 
in  the  charader  of  executor  or  by  rcafon 
of  his  exccutorfhip,  fhoiild  be  aJTets  in 
Ills  hands  (according  to  the  cales  in  Lev. 
Hard,  t^c^  cited  above)  the  gcncraliry 
of  the  old  cafes  determined  that  money 
ariflng  by  faie  of  lands  devifed  to,  or 
fabjeded  to  the  power  of,  executors, 
to  fell  for  payment  of  debts  and 
legacies,  (hould  be  legal  afTcts  in  their 
hands  (although  they  could  not  be 
charged  with  the  value-  of  the  lands 
before  falc).  Girling  v.  Lie,  i  Vern, 
63 .  Hawker  v.  Buckland,  2  Vcrn .  1 06 . 
Greaves  w.  Powell,  2Vern.248.  Cut- 
terhack  v.  Smith,  Pre.  Cha.  127.  Ancn, 
•Z  Vcrn.  405.  Bickhamw  Freeman y  Pre. 
Cha.  136.  Walker  v.  Meager,  poll. 
552.  Lo r  J  Majham  v .  Harding ,  B  ^ . :  b . 
339.      Blatcb  V.   Wilder,    \  Ail:.  4-c. 

Y 


ya/ome  of  the  old  cafes,  confiderin<> 
the  devifec  ^r.  in    the  double  charac- 
ter of  trullce  and   executor,   preferred 
the/ormer,  and  confequently  made  the 
a(?cts  equhable,  Hickfcn  v.  Wit  ham.  Finch 
196.      Anon,    2  Vern.    133.     and   the 
modern    cafes  incline  ftrongly  to    thii 
conllrudion,  Prow/ew  Abingdon^  1  Atk. 
484.       Lewin    V.    Qkelry,    2    Atk.    90. 
Silk   V.    Prime,    Bro.  Chan.  Rep.  13S. 
note.      Barker  v.   Bone  her,    Bro.    Cha. 
Rep.    140.   note.       Ns-wton   v.    Bennett 
Bro.  Cha.  Rep.  135.      Bat/on  v.  /./«i^- 
gren,  before  Lord  ThurloviJ,  in  Lin  oln  s 
Inn  Hall,   July  17th  I7S6.     Stil!    how- 
ever   it   fcems  th.u  v.herc  an  eitate  de- 
fccnds   to   the   heir  ch.ir^'cJ   with  ^ay- 
ir.e.it  of  debts,  it  wiii   be  hgal^Ski^, 
Fne moult  v.  Dedirs,  ante,    i  vol.  430. 
rlnnkelt  V.  Pen/on,  2  Atk.  290. 

(3)  Viae  the  cale  of  Sir  Charles  Cox'n 
creditors,  poil.  3  vci.  341, 

2  ylly. 
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I 

Dio  "v^  3^'  '^^^  '^^^^  point  (and  what  was  principally  appealed 

Dec.         from  in  his  Honor*s  decree)  was,  that  he  had  (a)  decreed, 

A.  deirifeiaU       that  tho*  the  fpccialtv  creditors  were  at  liberty  to  take  their 

hit  real  and' per*  _  /-trin  .  #.,>.^ 

fonai  efttcc  to  preference  out  of  the  perfonal  eitate,  yet  in  cafe  thefe  ibould 
•id?hriXirs,  ^^^^  '"  "P^"  ^^^  '*"^^  devifed  in  truft  to  pay  all  the  debts, 
in  trtift  10  fell       they  (hould  firft  •  bring  into  hotchpot  what  they  had  received 

and  pay  all  hit  /    r    l  /-in 

debts,  hit  rejl      out  of  thc  pcrfonal  eftate. 

eft  ate  being 

only  equitable  aflets,  and  thc  teiUtor  leaving  debt:  by  bond  and  iimple  contrail :  if  the  bohd  creditors 
are  paid  part  out  of  thc  perfunal  eftate,  they  (hall  bring  it  back  again  into  hotchpot,  it  tbey  would 
be  paid  anything  out  of  the  real  eftate. 

t*4'7  ]  Againfl:  which  it  was  objefted,  that  the  fpecialty  creditors,         ^ 

as  to  the  perfonal  eftate  of  the  teftator,  were  to  have  the  pre-  ^ 
ference  and  to  be  (irft  paid  ;  and  for  thc  refidue  of  their  debts  .^ 
remaining  unpaid,  they  ought  to  come  in  with  the  fimple-  — 
contrad  creditors  upon  the  {b)  truft-eftatc;  that  the  teftator  -:^ 
had  no  power  over  thc  perfonal  eftate,  fo  as  to  exempt  the  fame  ^^ 
from  his  debts,  or  from  payment  in  acourfe  ofadminiftration;  ^^ 
and  therefore,  if  the  devife  were  of  the  perfonal  eftate  to  be        JC 

equally  divided   betwixt  his  fpecialty  creditors,  and  Ample 

contract  creditors,  this  would  be  void,  and  thc  fpecialty  ere 

ditors  would  have  all;  fo  that  the  devife  of  thc  perfonal  cftati-    ■  f 
being  void,  it  was  as  if  it  were  intirely  omitted  out  of  the  will   ^t 
or  the  devife  was  only  cf  thc  real  eftate  for  thc  payment  o— /^ 
debts  ;  and  for  the  payment  of  debts  muft  fignify  the  paymen       t 
of  all  debts,  which  would  take  in  thofc  by  fpecialty  as  vrtW  J 
as  by  fimple  contract ;  befides,  in  this  cafe  thc  faft  happene  ^ 
to  be,  that  if  thc  fpecialty  (Creditors  were  to  bring  into  hotch- 
pot what  they  received  out  of  the  perfonal  eftate,  they   thc/i 
would  receive  little  or  nothing  out  of  the  real  eftate  ;  and  con- 
fequentlythe  devife^  as  to  them,   for  payment  of  their  debts 
with  the   other  creditors  out  of  the    real   eftate,   would  be 
vain. 

However,  this  part  of  the  decree  was  afKrmed  by  thc  Lerd 

Chancellor^  in   regard  thc  teftator  had  connected  together  his 

r   4.18  1       ^^^'  ^^^  pcrfonal  eftate  with  a  view  that  all  ftioold  go  equally 

to  pay  his  debts,  and  he  might  give  his  equitable  aftets  in  what 

manner  and  upon   what  terms   he    picafed :  for  inftance,  he 

(^s)  Upon  thc  fpecial  matter  of  the  Mailer's  Report,   16  Jpril  1724. 
[b)   Vide  thc  cafe  in  vol.  l.  228.  of  Carr  verfus  Countefb  oi  Burundi r^n. 


\ 
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might  diTpofe  of  them  in  truft  to  pay  his  fimple-contra£t  debts 
only,  tho'  it  was  true  he  had  no  power  by  his  will  to  difpofc 
of  his  perfonal  eftate  from  his  creditors,  or  to  devife  it  for  fatif- 
f^i^on  of  his  ilmple-contradt  creditors,  in  preference  to  his 
fpecialty  creditors ;  but  thefe  equitable  aflets  being  intirely 
within  bis  power,  he  might  let  in  the  fpecialty  creditors  for  a 
fatisfa&ion  thereout,  under  what  terms  he  ihould  think  proper ; 
and  it  was  a  very  ill  argument  to  fay,  that  the  fpecialty  credi* 
tors  had  received  fo  much  out  of  the  perfonal  eftate,  as  to 
make  it  not  worth  their  while  to  bring  it  into  hotchpot ;  for 
the  more  they  had  received  of  the  perfonal  eftate,  the  lefs  need 
they  had  of  the  aid  of  a  court  of  e(^uity  to  be  paid  out  of  the 
truft  eftate. 

In  the  laft  place  it  was  obje£^ed,  that  the  defendant  Simon 
Dig  the  heir  ought  not  to  be  let  into  this  fund  of  the  equitable 
aflets  devifed  for  the  payment  of  debts,  fince  the  Deriy  eftate 
was  part  of  the  land  devifed  to  pay  th^  diebts,  and  the  eldeft 
fonoppofed  this  eftate 's  being  made  liable  to  them,  in  which 
be  oppofed  his  father's  will,  and  hindered  as  much  as  he  could 
its  tiiklng  eSed ;  and  in  cafe  the  defendant  the  eldeft  fon 
would  take  any  advanuge  of  the  will,  he  ought  to  abide  by 
the  whole  will. 

But  to  this  it  was  anfwered  and  refolved,  that  as  to  the 
Derty  and  Mapleton  lands,  taking  it  that  the  defendant  tho 
eldeft  fon  bad  a  fpecific  lien  thereupon,  then  they  were  the 
defendant  Simon  Df^thefon's  own  lands,  and  it  was  not  to  be 
fuppofed,  that  a  court  of  equity  would  compel  any  perfon  to 
admit  a  teftator's  devife  of  lands,  which  were  not  the  tefta- 
tor's  Oixrn,but  the  lands  of  the  creditor's,  who  would  come  in 
upon  the  fund  given  by  the  teftator  for  the  payment  of  debts  ; 
fo  that  as  to  the  lands  in  Derhy^  the  teftator  the  father's  devife 
was  as  much  void,  as  if  the  father  had  devifed  any  other 
part  of  the  eftate  of  the  faid  defendant  Simon  Dig  the  fon  (i). 


Die  f», 
Dfcr 


The  teftaror^t 
heir  At  law  who 
oppofed  the  will 
ai  to  part  of  the 
lands  devifed 
thereby  to  pay 
debt«,  yet  being 
a  creditor  was 
let  into  the 
refidue  of  the 
fund  raifeJ  by 
the  wiU  for  the 
pavment  of 
Ucbti* 


[4«9] 


(1)  But  if  the  fon  hnd  been  a  volun- 
teer only  (and  not  a  creditor)  he  (hould 
}^ve  been  put  to  his  eledlloR«  Nojfs  v. 


Mcrdamt^   2  Vern.  581.     Streatfieid  \ , 
Streatfald,  Ca.  temp.  Tal.  176. 


Y3 


Nicholli 
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Cafe  134.  Nicholls  verfus  Ofborn, 

At  the  Rolls,  x-XNE  Mrs.  PMi/f/byvwill,  after   fcvcral  legacies,  dcvlfcd 

ao^^'pM-^^'  V^  her  houftiold  goods  to  J.  S.  and  the  furplus  of  her  per- 

566.  pi.  14.  fopal  eftate,  which  was  about  3000/.  to  her  niece  (being  an 

niece  an  infant  infant  of  about  fevcntcen)    to  be  paid  to  her  at  her    age  of 

i^°  Jel^fcd^'o**^  twenty-one  years,  and  if  (he  fliould  die  before  twenty-one    or 

bcr  the  furplus  niarriage,  then  the  teftatrix  devifed  It  over,  and   {he  alfo  de- 

eftaupiyabie  at  vifcd  a  fmall  eftate  in  lands  to  the  faid  niece  in  pofTcflxon. 

21  ;  the  niece 

(hall  have  the  interefl  paid  her  in  the  mean  time,  tho*  the  furplus  be  devifed  over^  if  the  niece  die 

belbre  twenty-one  or  marriagr,  the  devifo  over  being  but  a  condition  fubfcqucnt. 

On  the  death  of  the  teftatrix,  the  queftions  were,  ly?,  who 
(hould  have  the  produce  and  intereft  of  this  furplus  during  the 
infancy  of  the  niece  ? 

2dfyy  Whether  by  the  devife  of  the  houfhold-goods  the  plate 
fhould  pafs  ? 

ObjeSf.  This  produce,  i^c.  ought  to  be  laid  4jp  until  the 
niece  fliould  come  to  twenty-one  or  be  married,  and  be  then 
paid  to  the  niece,  but  if  file  fliould  die  before,  in  fuch  cafe  it 
ought  to  be  paid  to  the  devifee  over,  and  that  nothing  was  to 
be  paid  before  the  niece  fliould  come  to  twenty-one  or  be  mar- 
ried, becaufe  it  was  not  due  till  then. 

r  420  1  ^^^  ^^^  "*^^*^  ^^  ^^^  argued,  that  the  furplus  being  devifed 

to  the  niece  payable  at  twenty-one  or  marriage,  this  was  debitum 
in  prafentiy  though  fohendum  in  fuiuro^  and  the  devife  over, 
in  cafe  flie  fliould  die  before  twenty-one  or  marriage,  being  in 
nature  of  a  condition  fubfequent,  could  not  defeat  the  firft 
devifee  of  the  mefne  profits  accruing  before  the  devife  over 
took  efFeft;  as  if  I  fliould  devife  lands  to  an  infant,  to  be  void 
if  the  infant  fliould  die  be/ore  twenty-one,  tho'  the  infant 
fliould  die  before  twenty-one,  yet  would  he  be  intitled  to  the 
mefne  profits  until  the  time  of  his  deceafe.  So  if  I  was  to  de- 
vife to  one  1000/.  and  if  he  dies  before  twenty-one,  then  the 
fame  to  go  over,  the  devifee  the  infant  fliould  have  the  intereft 
till  his  death  ;  neither  was  there  any  diverfity  betwixt  a  de- 
vife of  a  particular  fum,  and  the  devife  of  a  furplus,  for  this  lad 
may  by  computation  be  reduced  to  a  certainty.  Alfo  when 
the  devife  is  of  a  furplus  to  an  infant,  and  if  he  dies  before 

twenty- 
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twenty-onfe,  then  to  go  over,  the  furplus  devlfed  over  is  ihc 
fame  furplus  which  was  devlfed  to  the  infant ;  whereas  it 
would  be  a  different  and  greater  furplus,  were  it  to  carry  the 
intereft  accruing  during  the  life  of  the  Infant,  added  to  what 
was  the  furplus  at  the  time  of  the  teftator's  death,  which  feems 
not  to  have  been  intended. 

Maflir  of  the  Rolls :  Let  the  Matter  take  the  account,  but 
referve  the  point,  whether  the  infant  {hall  be  intitled  to  the 
intereft  of  the  furplus  during  her  infancy,  and  let  it  be  fpoke 
to  in  courts  it  not  being  fit  to  be  determined  on  a  private 
hearing  by  confent. 

'  Afterwards  in  Trin,  Vac*  1728.  this  caufe  came  on  upon 
the  Matter's  report,  whereby  tho'  there  were  reported  ma- 
nifcft  ♦  intentions  and  declarations  of  the  teftatrix  as  to  the 
other  point,  that  ttie  did  not  intend  the  plate  ttiould  pafs,  yet 
the  Matter  certifying  that  the  plate  was  commonly  ufed  in  the 
houfe :  * 

His  Honor  rcjeSed  all  the  evidence  touching  the  inten- 
tion of  the  party,  there  being  a  compleat  and  plain  will  in 
writing,  which  mutt  not  be  altered  or  influenced  by  parol 
proof  (2). 

But  as  to  the  mean  profits  of  the  eftate,  the  court  took  it 
clearly,  that  the  infant  niece  was  intitled  to  the  profits  and  the 
interett  of  the  furplus  which  fliould  incur  from  the  death  of 
the  tettatrix,  and  in  the  life-time  of  the  niece,  tho'  flie  fliouId 
happen  to  die  before  attaining  her  age  of  twenty- one,  ^r.  and 
decreed  accordingly  (3). 


NlCHOLLS  *V 
OSBORN. 


Plate  in  com- 
mon ufc  p  J  ires, 
by  the  d«vife  of 
hoiiihold  goodsy 
notwitbAanding 
any  parol  proof 
that  ii  was  not 
intended  to  pafs 

(I). 
[•4"  3- 


(i)  So,  Lillcotv.  Comftofty  2  Vern. 
638.  Majiirs  v.  Maftersy  ante,  1  vol. 
425.  ^nel/on  v.  Corbet,  3  Atk.  370. 
contr^  Jtjfon  v.  EJ/sngton,  Pre.  Cha. 
207. 

(2)  On  a  petition  preferred  to  the 
Matter  of  the  Rolls  to  redify  the  mi- 
nutes in  this  caufe,  alledging  that,  as 
the  Rcgifter  had  taken  them,  the  tef~ 
atrix's  plate  generally  was  direded  to  be 
delivered  to  J.  S.  the  legatee,  whereas 
it  appeared  that  fome  part  of  the  plate 
which  the  tcfl^trix  was  poffefTed  of  at 
her  death  was  only  pawned  to  her,  and 

Y 


that  doubts  had  arifen  whether  fuch  part 
would  pafs  under  the  general  diredion, 
his  Honor  declared  that  fuch  part  of 
the  faid  plate  as  well  what  was  the 
teftatrix's  own,  as  what  was  pawned  to 
her,  which  was  in  common  ufe,  pa/Tcd 
by  the  bequell  to  7.  S.  .  Reg.  Lib.  B. 
1728.   fol.  IQ5. 

(3)  Vide  Reg.  Lib.  B.  1726.  fol.  ^6j. 
and  1731.  lol.  127.  And  fo  7^^;7  V. 
Tjjcfi,  ante,  i  vol.  500.  .  7a)Ur  v. 
John/on,  poll.  504.  Chawjorth  v.  hoop- 
er, Bro.  Cha.  Rep.  82.  Ha'wktm  v. 
Combe t  Bro.  Cha,  )^tJ^.  335, 
4  Mad  d  ox 
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Cafe  135. 

Lord  Chan- 
cellor King. 

1  Eq.  Ca.  Ab* 
341.  pi.  15. 
Deri  fe  of  a  per- 
fonal  eAace  lo 
A*  for  lite,  and 
afterwards  for 
her  children, 
the  yearly  in- 
tertft  and  pro- 
duce to  be  for 
their  niaiate- 
nance  until  the 
fonsflioild  be 
twenty- one*  and 
the  daughters 
eighteen,  at 
which 


Maddox  verfus  Staines. 

crtiO  MAS  jLprJ  poflcflcd  of  a  confidcrablc  pcrfonal  efiace^ 
did  by  his  will  in  1720.  after  fome  legacies,  devife  the 
refidue  of  his  perfonal  eftate  to  his  niece  Alice  StaineSy  wife  of 
John  Stainesy  for  her  feparate  ufe,  and  after  her  death,  the 
yearly  intcreft  and  produce  thereof  to  be  for  the  maintenance 
and  education  of  fuch  children  as  {he  (hould  have  by  the  faid 
John  Stainesj  until  the  ages  following,  [viz.)  until  the  fon& 
ihould  come  to  twenty-one,  and  the  daughters  to  eighteep, 
who  at  fuch  their  refpeftive  ages  were  to  be  paid  their  por- 
tions ;  and  for  want  of  fuch  iflue,  then  all  the  (aid  eftate  to  go 
to  the  children  of  Sarah  Maddox. 

rcfpec- 

tive  ages  their  refpeflive  portions  to  be  pa:d  themi  and  for  want  of  fnch  ifTue  then  to  B.  A«  dies, 
without  iflue  ;  tne  devife  over  to  B.  guoQ>  Uie  words  [tor  wint  of  fuch  ifluej  being  tbe  fameia  [tur 
want  of  iuch  children.] 

[  422  ]  Alice  Staines  died  without  ifiue,  and  the   children  oi  Sarah 

Madilox  brought  their  hill  againft  the  executors  of  Staines  for 
an  account  of  this  perfonal  eftate. 

And  now  Dr.  Henchman  and  Dr.  Pinfoldy  together  with  the 
Attorney  and  Solicitor  General^  argued  that  the  devife  over  o' 
this  perfonal  eftate  was  after  too  remote  a  poffibility,  it  bein 
dev'ikd  over  for  want  of  ijiic  of  A/ice  Staines^  and  particular/ 
Mr.  Solicitor  General  infiftcd,  that  if  the  words  [for  want 
fuch  iflue]  ftould  be  intended  to  fignify  fuch  child  or  childr 
of  Alice  Staines  ^s  (hould  attain  the  age  of  twenty-one  if  fc 
or  eighteen  if  daughters,  yet  tfiis  would  exceed  the  rule  wF 
confines  thefe  bequefts  (efpecially  of  mere  perfonal  cftates 
lives  in  being,  for  this  might  be  above  twenty  years  afte 
life  oi  Alice  Stainesy  in  regard  (he  might  die  and  leave  a 
fant  fon  juft  born,  which  would  be  carrying  executory  d 
further  than  had  yet  been  done;  for  which  were  cited 
37.  JVitmove  2iV\d  JVeld,   i  Vern.  326.  and  Pollexfen  57. 

Lord  Chancellor :  A  devife  over  of  a  leafe  for  years  t 
perfonal  eftate  after  a  death  without  iflue,  or  in  failure 
would  have   been   void ;  but   here  the  devife  being 
Staines  for  her  life,  and  then  the  intereft  and  produce 
f©r  the  maintenance  and  education- of  her  children. 
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ill  twenty-one  and  the  daughters  till  eighteen,  and   at  thofe    Maddox  t;. 

ges  the  principal  to  be  paid  to  them  in  equal  {hares  and  pro-     Stainss. 

loitions,  thereforeyJr  want  offuch  iffue^  muft  be  intended,  for 

vani  •fjmh  chiUun^  Ind  whether  Alia  Staines  (hall  leave  chil- 

Iren  will  be  known  at  her  death ;  if  (he  does  leave  children, 

lien  tbofe  children  are  to  have  the  proceed  and  produce  of  the       [  423  ] 

rihite  for  their  maintenance,  until  they  come  to  age,  before 

urbich  time  if  they  had  the  abfolute  intereft  therein,  they  could 

lot  by  reafon  of  their  infancy  difpofe  of  it ;  but  as  foon  as  they 

k>  come  to  that  age,  then  they  are  to  have  the  intire  property, 

lod  therefore  this  is  a  very  good  executory  devife  (i). 

See  the  cafe  of  ASafinhurgh  verfus  Jjhj  i  Vem.  234,  257, 
{04.  and  vol.  2*  of  the  Chancery  Rep.  8vo.  275.  where  the 
like  executory  devife  of  a  term  for  years  was  decreed  to  be 
jood  by  Lord  Keeper  Norths  by  the  advice  of  all  the  judges  of 
7.  B.  who  certified  the  fame  under  their  hands  the  17th  of 
February  1684.  Jonei  Chief  Juftice,  Levinz^  Cbarbon  and 
itr^et^  Juftices# 

(t)  Reg.   Lib.  B.   1726.   fol.  348,      fol.  47.  and  again  on  ati  appeal  to  the 
vhich  decree  was  afiirmcd  on  appeal  to      Houfe  of  Lords^  3  Bro.  ¥.  C.  383, 
jDTd  Chan.  Kijtg,  Reg.  Lib.  B.  1727. 
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Cafe  136.  Countefs  of  Gainfborough  ver/us  Gifford. 

At  the  Rolls.     _ 

aEq.Ca.Ab.      ^T^HE  plaintift  brought  her  bill  to  be  rclfcvcd  againft  a 

162.  pi.  15.  ±     contra£l  which  her  broker  had  madie  for  the  purchafeof 

Sec  Preccd.  in  '^ 

Chan.  HI.  twelveiharesfn  the  ilock  of  the  ff^eljb  copper  company  from 

the  defendant  for  54  /.  p^r  (hare,  to  be  transferred  by  'the  de- 
fendant to  the  plaintifF  at  the  then  next  opening  of  the  books; 
the  contract  was  made  on  the  12th  o(  yfuguji  1720*  and  the 
next  opening  was  on  the  22(1  of  the  fame  month. 

The  defendant  brought  his  a£lion  on  the  contraft,  and  re- 
covered a  verdi£l  for  the  whole  money,  dedufling  only  for 
what  the  (hares  fold  at. 

The  countefs  firft  brought  her  writ  of  erfor,  and  then  her 
bill  in  this  court;  and  the  injun&ion  being  difToIved  by  the 
Lord  Chancellor^  the  countefs  paid  the  money  recovered  at  law 
and  the  cofts.  The  bill  infixed  that  the  defendant  had  not  fo 
many  (hares,  nor  had  regiftrcd  the  contraft. 

f  4.2?  1  ^"'  ^^^  defendant,  in  order  to  recover  the  cofts  in  this  court, 

fet  down  the  caufe  ad  requijitionem  defendentis. 

It  was  argued  for  the  plaintifF,  that  the  defendant  by  his 
anfwcr  had  confefled  he  had  fold  her  (hares  on  the  22d  of 
Augufi  at  34/.  per  (hare,  and  that  this  being  the  produce  of 
the  plaintift* the  countefs's  (hares,  which  (he  had  bought^  the 
money  belonged  to  her. 

Upon  which  the  defendant's  counfel  infilled,  that  this  was  a 
miftake  in  the  plaintiff''s  office  copy,  the  original  of  the  de- 
fendant's anfwer  being  otherwife,  which  was  then  alfo  pro- 
duced, and^figned  by  the  counfel's  (Mr.  Hungerfcrd)  own  hand, 
wherein  it  was  not  faid  her  (hares,  but  it  was  faid  ten  (hares. 

His  Honor  immediately  ordered,  that   the  anfwer    itfelf 

(hould  be  fent  for  from  oft' the  file,  and  in  the  mean  time  it  was 

3  urgeJ 
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urged  for  the  defendant,  that  even  this  was  what  ought  to  have     Countcfs  of 
been  infifted  upon  by  the  defendant  at  law  (the  now  plaintifF)       Gains- 

,.,../.  ^  J  ,       ,  -      BOROUH  V. 

at  the  trial,  in  mitigation  or  damages,  and   that  a  court  of     Gifford. 
equity  ought  not  to  give  relief  to  a  defendant  at  law  who 
might,  but  negle£led  to  make  a  proper  defence. 

Soon  afterwards  the  record  itfelf  of  the  anfwer  being  taken 
oflF  the  file,  was  brought  into  court,  and  the  word  in  queftion 
appeared  to  be:  [her J  as  in  the  office  copy,  and  not  [ten]  as 
in  the  original  draught  of  the  anfwer. 

Mtfter^Ae  Rolls :  I  do  agree  the  court  ought  to  be'  very, 
tender  how  they  help  any  defendant  after  a  trial  at  law  in  a 
matter  where  fuch  defendant  had  an  opportunity  to  defend 
himfelf. 

*  But  ftill  fuch  cafes  there  are,  in  which  equity  will  relieve    Jquft^^^'jjf^^ 
after  a  verdift,  in  a  matter  where  the  defendant  at  law  might    after  *  verdia  at 
properly  have  defended  himfelf.  the  piintiff  in'* 

equity  might 
properly  have  defended  himfclf>  as  where  a  receipt  from  the  plaintiff  at  law  is  found  after  the  verdidl* 

As  if  the  plaintifF  at  law  recovers  a  debt  againft  the  defend-  [  *ifa6  ] 
^  ant,  and  the  defendant  afterwards  finds  a  receipt  under  the 
plaintiiF^s  own  hand  for  the  very  money  in  queilion.  Here 
the  plaintifF  recovered  a  verdi£l  againfl  confciencc,  and  tho* 
the  receipt  were  in  the  defendant's  own  cuflody,  yet  he  not 
being  then  apprifed  of  it,  feems  intitled  to  the  aid  of  equity,  it 
being  againft  confcience,  that  the  plaintifF  (hould  be  twice 
paid  the  fame  ^ebt ;  foifthe  plaintiff's  own  book  appealed 
to  be  crofTed,  and  the  money  paid  before  the  action  brought. 

Now  the  principal  cafe  is  within  the  fame  reafon;  if  the 
defendant  in  this  court,  who  was  plaintitfat  law,  has  been  paid 
great  part  of  his  money  by  the  fale  of  thofe  (hares,  which  he 
had  contrafted  to  fell  to  the  plaintifF,  the  money  raifed  by  this 
fale  ought  to  be  applied  towards  the  difcharge  of  the  debt 
which  the  plaintifF  the  countefs  owed  him  ;  and  tho'  ir  were 
impoflible  for  any  other  perfon  to  know  one  (hare  from  another, 
•yet  the  plaintiff  at  law,  who  is  the  defendant  in  this  court, 
might  himfelf  know  that  thefe  (hares  which  he  fold  on  the  22d 
of  Aug.  1720.  were  the  very  (hares  he  contradcd  tofll  to  the 
plaintiff  the  countefs  j  and  the  court  muft  take  this  confeffion 
of  the  defendant  iii  his  anfwer  to  be  an  ingenuous  confeffion  of 

the 
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Countefs  of 

Gaiks- 
boilovgh  1/. 

GlFFORD. 

I  4^7  J 


An  anf<rcr  a* 
mended  ^Sttr 
tieariiifta  and  de* 
cree,  on  affida  - 
Yit  of  the  folicU 
tor  andhis  clerks 
that  thc/niftake 
was  in  the  in- 
grpOVng  |he  4h. 
fwer  from  the 
draught  and  the 
draught  pro* 
duced. 


the  truth  ;  more  cfpccially,  as  the  price  of  34/.  ^  (hare  wtf 
much  more  than  the  intrinfic  value  of  the  ftock,  and  it  appears 
that  the  rate  which  the  ftock  bore  at  the  time  the  verdid  fras 
given,  tho*  then  very  low,  was  yet  not  ftilly  allowed  to  the 
plaintiff  the  countefs ;  nor  would  his  Honor  hear  of  any  proof 
that  the  record  of  the  anfwer  was  miftaken  in  being  made  con- 
trary to  the  original  draught. 

But  as  the  defendant  in  his  aAion  at  law  had  recovered  his 
money  againft  confcience,  the  court  decreed  him  to  pay  back 
*to  the  plaintiff  the  money  for  which  he  had  fold  the  (hares, 
confeffed  by  the  anfwer  to  be  her  (bares,  deducing  what  had 
6een  allowed  at  the  trial  to  the  countefs  for  the  then  value  of 
the  faid  twelve  (hares. 

But  afterwards,  upon  very  full  affidavits  by  the  Solicitor  and 
bis  clerk)  that  this  was  only  a  mi(lake  in  the  perfon  that  in-* 
groffed  the  anfwer,  and  the  foul  draught  being  produced^  upoa 
folcmn  debate  before  Lard  Chanallor^  aflifted  by  the  Mafter  y 
the  Rolby  the  court  gave  the  defendant  leave  to  amend  the  an* 
fwer,  and  to  fwear  itover  again,  tho'  no  precedent  could  be 
(hewn  that  this  was  ever  done  after  the  caufe  heard,  and  this 
matter  had  beea  before  denied  oa  a  petition,  a^nd  on  a 
motion  (/)• 


( I )  The  order  after  ftating  the  feve- 
ral  fadts  relative  to  tlic  miftauc  and  the 
fubftance  of  the  affidavits,  and  that  the 
foid  defendant  had  applied  to  have  the 
faid  caufe  reheard ,  proceeds  thus :  "  and 
*'  the  faid  caufe  coming  on  to  be  re- 
••  heard,  his  Lordihip  gave  the  faid  de- 
**  fend  ant  i\xat  to  find  out  precedents, 
•*  whereby  leave  had  been  given  at  or 
•«  ^ter  the  hearing  of  a  caufe  to  a  de- 
*•  fendant  to  amend  his  anfwer  in  the 
•'  matirial  part  thereof;  and  the  faid 
"defendant  on  the  ill  of  yw/ir  inflant 
*•  laying  J'eieral  precedents  before  tlie 
•'  court,  his  Lordihip  diredted  the  de- 
*'  fendant  to  attend  him  and  the  Mailer 
«'  of  the  Rolls  therewith,  andg^vc  him 


€i 


leave  to  move  to  amend  his  s^^fwer  in 
the  particulars  aforefaid  oi\  this  day, 
and  the  i*;^id  defendant  now  moved 
the  fame  accordingly,  wheveupon  and 
upon  hearing  the  jeveral  preeeientt 
read,  the  court  declared,  that  the  in- 
ferting  the  word  "her"  inftead  of  the 
word  <'  ten"  in  the  faid  defendant's 
aniwer  wjis  a  miflakcof  the  clerk  who 
ingroiTed  the  fame,  and  doth  there* 
fore  order  that  the  defendant  be 
at  liberty  to  take  the  (aid  anfwer  off 
the  file,  and  to  amend  the  fame  by 
changing  the  word  "  her"  to  the 
word  "ten",  and  to  new  fwear  hit 
anfwer.'*  ^^%,  Lib,  A.  172^^  fot, 
3>3» 


SnaaH 
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Small  ijerfus  Oudley  &  al*. 

ON E  Norcourt had  long  followed  the  bufinefs  of  a  ^old- 
fmitb,  and  on  Michae/mns  day  laft,  after  he  had  fhut  up 
fliop,  being  indebted  to  fcveral  pefTons  much  beyond  what  he 
was  able  to  pay,  in  contemplation  of  his  bankruptcy,  and  to 
give  a  preference  inpayment  to  the  plaintiBF  SmdOj  who  In 
friendfhip*  had  then  lately  advanced  a  confidetable  fum  of  mo- 
ney, did,  in  order  to  fecure  to  the  plaimiiF  Smali  the  money 
dtteto  him  from  the  faid  Nernurty  make  an  alignment  to  him 
tsf  twoleafes,  and  aifo  of  two  thirds  of  his  (lock  in  the  wine- 
trade,  which  he  was  concerned  in  with  the  defendant  Oudley^ 
being  about  the  value  of  300/.  and  this  affignment  was  made 
without  the  privity  of  the  plaintiff  Small  i  Norcourt  never 
opened  his  (hop  again,  but  the  very  next  day  after  making  this 
aiEgnment  went  off,  and  was  afterwards  found  a  bankrupt, 
and  to  have  become  fuch  the  day  after  Michaelmas  day,  and 
all  his  eftate  was  afiigned  by  the  commiiSoners  to  the  de« 
fendant  Man. 

The  plaintiff  S/wtf//  who  was  the  aflignee  of  thefe  two  leafes, 
and  likewifcofthe  two  thirds  of  the  ftock  in  the  ^ine-trade, 
brought  his  bill  againft  A/tfff  the  affignee  in  the  commiffion, 
and  agaiuft  OudUy  the  partner  in  the  wine  trade,  to  make  theui 
account. 

Objefled  for  the  defendants :  This  affignment  made  by  the 
trader,  when  it  was  refolved  by  him  that  he  would  be  a  bank- 
rupt the  very  next  day,  and  in  contemplation  of  fuch  bank- 
ruptcy, and  to  give  a  preference  to  this  creditor  before  others, 
by  which  the  equal  diftribation  of  his  effcils  intended  by  the 
fiatutes  is  prevented,  mud  be  avoid  nflignment. 

Befides  it  is  an  affignment  in  general  of  all  his  iTock  in  the 
wine-tracJe,  which  is  the  fame,  as  if  it  had  been  of  all  his  ftock 
in  trade;  then  this  affignment  being  made  without  the  pri- 
■  vity  of  Small  the  affignee,  is  therefore  fraudulent,  there  being 
no  account  dated  on  the  trade  for  wine  to  the  bankrupt,  nor 
from  the  affignee  5/zw// to  the  bankrupt,  after  all  which,  Small 
the  affignee  comes  to  haVe  this  cftablilhed,  and  through  par- 
liality  affiftcd  in  a  court  of  equity,  which  if  allowed,  will 
2  effcdualJy 


Cafe  1J7. 
At  the  Rolls* 

2  £^.  Ct.  Abr* 

111.  pi. «. 
A  goldfmith 
alter  (hitting 
up  hh  Aop»  W* 
ing  greatly  ia. 
debied,  aOigat 
his  flock  in  tht 
wine- trade  in* 
which  he  was 
Concerned  to 
J*  S»  being  a 
particular  ere- 
ditor,  and  to  fc* 
cure  his  debt, 
but  without  tht 
knowledge  oif  v 
J.  S.  and  be> 
comet  a  bank^ 
npcthe^erf 
neictday     J.S. 
brings  a  bilJ  t»^ 
have  the  beaeliit 
•f  this  affiga* 
ment  )Nind  dtV 
creed  for  hiflK 
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Small  «z;« 

OUDLEY. 


No  fuch  thiog 
»•  an  eqaiuble 
bankruptcy,  but 
the  bankruptcy 
muft  be  a  legal 
one. 

There  may  be 
reafun  for  a 
bankrupt  to 
prefer  one  cre- 
ditor befofe 
•aother* 


C  43»  ] 

Kot  the  time 
when  the  ailign« 
ment  made  ma- 
terial, (0  AS  it 
be  before  the 
bankruptcy,  but 

No  objection 
that  the  alfigQ- 
ment  was  made 

wiibtmt  nulke 
Co  ihe  psrtt«  for 
f^9  ^wi  U 


effcduaHy  fct  afidc  fuch  parts  of  fevcral  ftatutes  as  give  an 
equal  diftribution  of  the  bankrupt's  eftates  to  all  his  cre- 
ditors. 

Majler  of  the  Rolls :  This  is  a  cafe  of  great  confequence, 
as  it  afFecls  trade  in  general,  and  as  it  tends  to  fruftrate  the 
fevcral  ftatutes  made  for  the  equal  diftribution  of  the  effcAs  of 
bankrupts;  but  ftill  I  think  that  the  aflignment  by  Norcourt 
to  Small  the  plaintiff  is  good,  and  the  plaintiff  is  intitled  to  an 
account  of  this  wine-trade  againft  the  defendant  OudUy. 

I/?,  As  to  the  matter  of  bankruptcy,  that  is  a  term  not 
known  to  our  common  law,  but  introduced  by  feveral  fta- 
tutes i  the  3  //.  8.  cap.  4.  which  is  the  firft,  is  very  imperfeft, 
the  next  of  the  13  EU%,  cap.  1 1.  is  more  large,  and  that  fta« 
tute  fince  inlarged  by  feveral  fubfequent  ones* 

Now  thofe  ftatutes  do  afcertain  what  zSts  make  a  bank- 
ruptcy, and  there  can  be  no  fuch  thing  as  an  equitable  bank- 
ruptcy, it  muft  be  a  legal  one. 

2dlyy  There  may  be  juft  rcafon  for  a  finking  trader  to  give 
a'prcference  to  one  creditor  before  another,  toone  that  has 
been  a  faithful  friend,  and  for  a  juft  debt  lent  him  in  extremity, 
when  the  reft  of  his  debts  might  be  due  from  him  as  a  dealer 
in  trade,  wherein  his  creditors  may  have  been  gainers ; 
whereas  the  other  may  be  not  only  a  juft  debt,  but  all  that  fuch 
creditor  has  in  the  world  to  fubfift  upon  ;  in  this  cafe  (I  fay) 
and  (o  circumftanced,  the  trader  honeftly  may,  nay  ought  to 
give  the  preference. 

And  3^1^,  In  fuch  cafe  it  is  not  the  time  when  the  affign- 
ment  was  made  by  the  trader  that  is  material,  provided  it  be 
made  before  the  bankruptcy,  but  the  juftnefs  of  the  debt  is 
very  material. 

the  jufticeof  the  debt. 

J^thly^  What  has  been  objefted,  that  Small  the  affignee  did 
not  know  of  this  afHgnment,  feems  rather  an  advantage  to  the 
aili^nment,  for  this  fliews  there  was  no  fraud,  no  importunity 
ufcd  by  the  affignee,  and  oftentimes,  upon  the  account  of  mere 
importunity,  a  trader  has,  when  in  trouble,  been  prevailed  up- 
on 10  make  fuch  affignment. 
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$th!y.  As  to  the  creditor  the  aflignee's  coming  into  equity,     Small  *v. 
I  admii,  that  every  perfon.who  comes  into  equity  ought  to         ^dley. 

'^         '  J       •    A  r  J    u  1   •    *-fl:    When  the  thing 

come  With  ^n  mnocent  and  a  juft  cauie,  and  the  now  piamtitr  affigned  to  the 

(for  ought  appears)  does  fo;  however,  what  diftinguifhes  the  ^yfhebTnki^  t 

prefent  cafe  in  his  favour  is,  that  the  aflignment  being  of  a  cho/e  is  a  "chofc  in 

inanloTij  he  couId,'in  tne  nature  of  the  thing,  apply  no  where  no^objcafei^ta 

clfc  for  relief,  or  to  have  the  benefit  of  the  affignment,  but  in  |j^jht^*^« 

equity.    Secus  if  it  had  been  a  conveyance  of  any  legal  eftate.  »nto  equity;  for 

'he  can  go  no 

And  as  to   precedents,  the    fame  was  done  in  the  cafe  of   «^*»erecife. 
CockznA{i)  Goodfellowy  where  the  aflignment  was   made  by    wherta*aok- 
JAvs.Cock  in  contemplation -of  her  bankruptcy,  and   in  truft    rupt  juft  before 

*  !•      ft.'  h«8  bankruptcy 

for  her  own  children,  and  as  to  part,  it  was  but  a  direction  to    aiHgned  part 
her  truftees  to  affign  her  ftock  in  the  bank,  ^c.  and  Lord    to  fometardcu. 
Macclesfield  declared  that  this  was  fo  far  from  being  an  a6t  of  U' creditor!  to 
fraud  in  Mrs.  Cockj  tho'  it  was  for  her  own  children,  that  it    tcrcnce,  and 
feemed  to  be  juft  and  commendable.  So  in  the  cafe  of  Jacob  and     *    ^*^^*    _ 
(2)  Shepherd  where  Shepherd  the  trader  was  juft  on  the  brink  of      l    '^4     J 
bankruptcy,  and  the  deed  brought  ready  ingrofled.to  him,  which 
he  executed  a  little  before  his  bankruptcy,  and  in  contempla* 
tion  thereof,  to  give  a  preference  to  fome  of  his  creditors  ;  in- 
deed I  doubted  of  this ;  but  on  the  appeal  Lord  Macclesfield  or- 
dered a  trial,  to  be  informed  when  the  trader  became  a  bank- 
rupt, and   the  execution  of  the  deed  being  found  to  have  been 
before  the  bankruptcy,  the  decree  w^s  in  favour  of  the  deed. 

The  like  happened  in  Sir  Stephen  Evafis's  cafe,  who  having 
executed  a  deed  immediately  before  his  bankruptcy,  and  with 
a  view  to  give  a  preference  to  fome  of  his  creditors,  the  fame 
prevailed. 

So  that  this  having  been  fettled,  tho'  it  may  have  a  mif- 
chicvous  confequence  in  preferring  fome  creditors  in  hopes  of 
favour  from  them  afterwards,  yet  according  to  thefc  precedents, 
I  muft  decree  in  the  prefent  cafe  in  favour  of  the  deed  giving 
a  preference  to  the  plaintiff'. 

Note-y  His  Honour  faid,  that  if  the  aflignment  had  been  of   Butiftheaflli{n- 
ail  his  goods  and  efFcfls,  or  of  ail  his  eftate,  or  of  all  his  flock    X"ic Lt!.^' 

rupt*«cftA»^c  to 

prefer  any  creditor,  then  it  will  be  void. 


(i)   lo  Mod.  489.  Lcfd  Mansfield,  i  Burr.  480. 

(2)  See  this  cafe  flatcd  at  length  by 

in 
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Small  v.      in    trade»   as  goldfmith»    iffc*    this    had  been  too  general^ 

OuoLiT.      j^^j  ^ould   hardly  hare  flood  :  but  here  it  was  not  of  the 

trader's  own  trade  as  goldfmith,  but  a  rmall  branch  of  a  difier- 

ent  trade,  of  a  ftock  in  wine,  the  whole  not  above  300/1  and 

but  two  thirds  of  that  ( i  }•  ' 


(l)  Every  a6l  done  with  a  view  to  De  Maitoi,  i  Barr.  467.  HaiKe  v.  £«t 

defeat  the  bankrupt  laws  by  giving  a  ///?««,  4  Burr.  2174*  Alderfn^inl^emjiiy. 

preference  amongft  creditors  contrary  to  4  Burr.  2235.  Linint  v.  MarfUi^  3  WiL 

the  /pirit  of  tbo/e  laws,  is  fraudulent,  47.     Harman  \.  Fifiar,    C^wv.  \\}> 

and  therefore  'void,  and,  if  by  deed,  in  Ruft  v.   Cooper,  Cowp.  629.    w0Xt 

itfelfan  aft  of  bankruptcy,  WcrJIty  w  ^/w/y^;!,  Bro.  Cha.  Rep,  99, 


DR 
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Marchionefs  of  Annandale  verfus  Harris  &     Cafe  138. 
e  contra. 


T 


HE  marquis  of  Annandale  had   unlawful  familiarities    lEq. Ca.Ab. 
with  Anne  Harris  who  was  before  a  modeft  woman,  but    I'^ll^  ^zixn^ 
^c  marquis  feduced  her,  and  had  a  child  by  her  i  and   after-    <"««*"«<*  *»>»- 

•      •        11  •  •  •        I         1  -11.  nocent  woman, 

^Urards  by  deed  poll  reciting  that  he  the  marquis  had  given  a    and  having  bad 
bond  to  the  faid  Anne  Harris  for  the  payment  of  2000/.  to  her    Jit«  ^r  a  wu' 
^^pvithin  a  year  after  hi^  death;  now  by  this  deed  the  marquis    ting  obliging 

,     /        ,  .  f     /I        1 J    «      1    .  «  .  .     \.         himfelf  to  pay 

agreed  that  this  2000/.  mould  be  laid  out  in  an  annuity  for    jMooUafterhis 
^he  ufe  and  benefit  of  Anne  Harris  and  the  child  for  their  lives.    J^^rlha^fing^il 
The  marquis  died,   and  the  marchionefs  his  widow  admini-    annuity  for  the 

J  woman  and  the 

MxxeQ.  child  for  their 

lives.    The  man  dies>  equity  will  compel  a  performance  of  chit  agreemcat. 

There  was  (it  feems)  but  one  witnefs  to  the  bond;  and 
"tho'  his  hand-writing  was  proved,  yet  he  fwearing  that  he  did 
jiot  fee  the  bond  fealed  and  delivered,  the  plaintiff  v/tj;?/  Harris 
was  nonfuited  at  law. 

The  marchionefs  brought  her  bill  in  equity  to  be  relieved 
againft  the  bond  and  deed  poll,  as  gained  upon  an  unlaw* 
ful  and  wicked  confideration ;  and  Anne  Harris  brought 
ber  crofs  bill  to  be  paid  the  2000/.  out  of  the  afTets  of  the 
marquis.' 

This  bond  could  not  be  proved,  and  fo  was  not  produced ; 
but  the  deed  poll  repiting  the  bond,  and  containing  a  cove- 
nant that  the  2000 /•  (houldbe  laid  out  in  this  annuity,  was 
proved  and  read. 

It  was  urged  on  behalf  oi  Anne  Harris^  that  the  known  dl- 
vcrfity  was,  where  the  [a)  woman  has  before  been  a  common    («)  i  Vcr: 
ftrumpet,  and  draws  in  a  young  man  to  give  fuch  bond  or  co- 
Tcnant,  in  fuch  cafe  equity  will  relieve;  but  where  the  man 

Vol.  TK  Z  feduccs 
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Dc  Term.  S.  Hill.  1727. 


Marchionefs 
of  Annjcm- 

Harris* 
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reduces  a  woman  who  was  before  a  modeft  woman,  and  gives 
fuch  bond  or  covenant,  there  the  obligor  who  has  done  the 
injury,  ftates  and  afcertains  himfelf  the  damages,  which  are 
to  be  the  pramium  puiicituBy  and  ho  relief  to  be  had  in 
equity. 

On  the  other  fide  it  was  objeded,  that  fuppofing  equity 
would  not  relieve  againft  fuch  bond  or  covenant,  yet  it  being 
a  matter  of  turpitude,  equity  ought  not  to  intermeddle,  tiie 
confequence  of  which  would  be,  that  both  bills /bould  be  dif* 
mifled,  and  that  this  court  (hould  not  lend  any  a/Ttftance, 
either  on  account  of  alTets,  or  otherwife  in  fuch  a  cafe. 

But  to  prove  the  contrary,  the  odter  fide  cited  the  cafe  of 
Ord  verfus  Blachty  where  Sir  William  Blacket  having  feduced 
Mrs.  Ord  a  young  gentlewoman  of  good  family  and  fortune, 
afterwards  fettled  an  annuity  on  her  for  years ;  but  the  efitte 
was  incumbred,  and  Mrs.  Ord  dying,  her  adminiftrator 
brought  a  bill  in  order  to  difmcumber  the  land  which  wat 
charged  with  this  annuity,  and  was  relieved  accordingly. 

They  alfo  cited  the  cafe  of  Carew  verfus  Saffhrd  decreed  in 
the  exchequer  about  two  years  fince,  where  the  man  granted 
an  annuity  to  the  woman  out  of  the  manor  of  D.  when  in  fafi 
he  had  no  fuch  manor,  upon  which  that  court  decreed  him  to 
fettle  this  annuity  on  the  woman  out  of  other  lands. 


A.  %nni%  an 
innuity  to  a  wo- 
msn  whom  he 
had  reduced,  oujt 
of  his  manor 
of  D.  in  which 
A.  bad  no  e- 
ftatc  5  equity- 
will  make  him 
{ecuie  the  annuity  out  of  other  lands* 


L(nrd  Chancellor :  If  a  man  does  miflead  an  innocent  woman, 
it  is  both  reafon  and  jufticehe  (hould  make  her  a  reparation} 
but  this  cafe  is  ftronger  in  refped  of  the  innocent  child,  whom 
the  father  has  occafioned  to  be  brought  into  the  world  in  this 
(hameful  manner,  aud  for  whom  in  juilice  he  ought  to  pro- 
vide ;  and  tho*  the  child  be  now  dead,  yet  the  cafe  is  to  be 
taken  as  it  was  when  the  bond  and  covenant  were  given,  and 
then  the  child  was  living. 

7.dly^  The  recital  in  the  deed  that  the  covenantor  had  given 
fuch  a  bond,  is  a  fufficient  evidence  of  there  having  been  fuch; 
it  is  a  confeflion  by  the  obligor  himfelf,  and  ftronger  than  a 
verbal  confeflion,  it  being  under  his  hand  and  feal.  Where- 
fore, if  the  court  allows  this  covenant  to  ftand,  it  muft  then 
be  in  the  fame  cafe  as  any  other  covenant  or  bond ;  coofe- 

quently 
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quently  it  it  a  debt,  and  being  fo»  equity  (hall  decree  it  to  be    Marchionefs 
paidoutofaflets  (i).  of  Annan- 

DALB  v. 

This  decree  was  affirmed  in  the  boufe  of  lords  in  March     Harris. 
172*.  (t). 


(1)  Vide  Cray  v.  Rooke,  Ca.  temp. 
Talb.  153.  Ciarh  v,  Periam,  2  Atk. 
33S*  337*      ^"{/^  v»  P^rr9t,  z  Vez. 


i6o. 
(2)  3  Bro.P.C.445. 


*  Steward  ver/ui  Roe. 

TH  E  original  bill  is  to  be  firft  anfwered,  but  if  the  plains- 
tiff  in  that  bill  will,  after  the  crofs  bill  filed,  amend  his 
lill  in  things  material,  this  amended  bill,  as  to  the  amend- 
ments, is  a  new  bill,  and  the  plaintiff  in  the  original  bill 
ihall  be  bound  to  anfwer  the  crofs  bill,  which  was  filed  prior 
to  the  amendments  made  to  the  original  bill,  before  fuch  time 
as  the  (aid  plaintiff  in  the  original  bill  (hall  have  an  anfwer 
to  his  amendments,  and  as  the  amended  bill  muft  be  anfwered 
all  together,  fo  the  priority  feems  in  fuch  cafe  to  be  loft  as  to 
the  whole  (i)» 


Cafe  139. 

Lord  Chan- 
cellor IClNG. 

The  original 
bill  is  CO  be  Rrli 
anfwered )  but 
if  the  plaintiff 
after  the  croft 
bill  Aieo,  amend 
hitbill.helofe^ 
hit  priority. 

[•435] 


(0  Vide  ChiU  V.  Frederick ,  ante, 
I  vol.  266.     L§ng  V.  Burton,    z  Atk. 


SI 8.    Rattraj  v.  Darlr^^  3  Atk.  724* 


Z  2 


Walter 
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Cafo- 140. 

Lord  Chan- 
cellor King, 
Raymond, 
CKiefJuftice, 
Maftcr  of  the 
Rolls,  Mr. 
Juft.  PaxcE. 


Walter  Edwards  and  Mary  his' 
Wife  only  Child  of  Richard 
Freeman  Efq;  late  Lord  Chan- 
cellor of  Ireland,  by  Elizabeth 
his  firft  Wife,  one  of  the 
Daughters  of  Sir  Anthony 
Keck. 

Anne  Freeman  Widow  and  Ad- 
roinidratix  of  the  faid  Rich- 
ard Freeman,  and  Richard 
Freeman  Efq;  and  Anne  Free- 
man Spiniter,  her  Children  by 
the  faid  Richard  Freeman. 


>  Plaintiffs: 


^  Defendants. 


TH  E  plaintiffs  brought  their  bi]L  to  have  a  difiribiitor  j 
(hare  of  the  perfonal  efiate  of  Richard  FramM  crq;  be 
dying  inteftate,  and  leaving  a  widow  the  defendant  Jnnt  Fra^ 
man,  znd  one  daughter  by  his  firft  wife^  {viz.)  the  plaintiff 
Maryj  and  a  fon  ♦  and  a  daughter  by  the  fecond  wife,  {viz.) 
Richard  and  yfnne. 


1  |E^.  Ca.  Ab* 

149.  pi.  10. 

a  £q.  Ca.  Ab. 

442.  pi.  50,  &€• 

446.  pi.  3,  &c. 

Hufband  by 

marriage  fettle- 

ment  fecurei  i 

portion  for 

4anghters  of  the 

tnarriage,  in  Jcfjult  of  ifTuemale;  there  is  one  daughter  ooly,  the  hulbaad  funrivet  that  wife,  and 

marries  again,  leaves  ilTue  by  the  fecond  wife,  and  dies  inteAate,  the  daughter  by  the  firfl  marriage 

being  an  infant  and  her  portion  not  then  due,  if  the  daughter  lives  tin  the  portioo  it&oc,  »t  is  an  ad« 

vancement  pro  tanto>  and  mull  be  brought  into  hotchpot  as  to  the  other  ifTue. 

[*436  ]  The  cafe  was  thus  :  Richard  Framan  the  father  on  his  mar- 

riage with  his  firft  wife  EHzabtthy  one  of  the  daughters  of  Sir 
Jntbotiy  Kick,  by  articles  dated  the  19th  of  February  1693, 
in  confideration  of  the  marriage  and  of  4000  /•  portion,  co- 
venanted for  himfelf  and  his  heirs,  with  Sir  jtnthony  Kick^  that 
he  the  faid  Richard  Freeman  or  his  heirs,  would  within  fix  months 
after  requeft  by  Sir  Anthony,  his  heirs,  executors  or  admini- 
ftrators,  fettle  all  his  lands  in  Battsford,  ^c.  in  Glocejlerjhin  to 
the  ufc  of  himfelf  for  lifeyiw  wafte,  remainder  to  truftees  to 
preferve  contingent  remainders,  remainder  to  Elizabeth  his 
then  intended  wife  for  her  jointure  aod  in  bar  of  dower, 
remainder  to  the  firft,  i^c.  fons  of  the  marriage  in  tail  male 
fucceffively,  remainder  to  truftees  for  500  years  to  raifc  poxw 

tions 
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Cions  for  daughters,  if  but  one  daughter  5000/.  if  more  ,6ooo/.    Edwards  <v. 
payable  at  eighteen  or  marriage,  which  Ihould  firft  happen,     ^ *£k<an. 
and  to  raife  maintenances  for  fuch  daughters  till  their  portions 
ihould  become  payable,  80  /•  per  annum  if  but  one  daughter, 
and  "  per  annum  if  more  than  one. 

Mr.  Freeman  covenanted,  that  thefc  premiflcs  which  were 
but  366  /.  per  annumy  were  500  /.  per  annum  excepting  parlia- 
mentary taxes,  and  gave  a  bond  in  8000  /•  penalty  for  the  per- 
formance  of  the  articles. 

The  marriage  took  effcfl,  of  which  there  was  iffue  only  a 
daughter  the  plaintiff  ^tfry,  and  jE/izi7^f/^  the  wife  died  foon 
after  the  birth  of  the  daughter,  no  fettlement  having  been  made 
purfuant  to  the  articles. 

About  three  years  afterwards  Mr.  Freeman  married  the  de- 
fendant Anne  Marjhal^  and  fettled  great  part  of  the  lands  com-       [  j^yj  J 
prized  in  the  articles,  230/.  per  annum^  without  giving  any 
notice  of  the  articles,  and  had  ifTue  the  defendants  Richard  and 
Anne* 

The  20th  of  November  17 10,  Mn  Freeman  died  in  Ire^md 
inteftate,  and  his  widow  the  defendant  Anne  Freeman  took  out 
adminiftration  to  him,  the  plain tiiFJ/jry  being  then  eleven 
years  dd :  who  having  fince  intermarried  with  the  plaintiff 
H^alter  Edwards^  they  brought  their  bill  for  their  difiributory 
part  of  the  inteftate  Mr.  Freemari^  perfonal  eftate,  but  did  not 
pray  the  5600/. 

The  defendants  by  anfwer  fet  forth  the  articles  and  bond, 
and  infilled,  that  thereby  the  plaintiff  Mary  had  a  portion  of 
5000/.  fecurcd  to  her,  and  ought  not  to  have  any  part  of  the 
perfonal  eilate  of  the  inteflate  her  father,  unlefs  (he  would  bring 
that  into  hotchpot,  to  the  intent  the  eftate  of  all  the  children 
might  be  made  equal. 

This  caufe  having  been  often  argued,  was  at  length  decreed 
by  the  Lord  Chancellor  King^  with  the  affiftance  of  the  Lord 
Chiefjuftice  Raymmd^  Mafter  of  the  Rolls,  and  Mr.  Juftice 
Priee^  who  all  agreed  that  this  5000/.  ihould  be  brought  into 
botchpat. 

•    Mr.  Juftice  Pricey  tho*  not  prefent  at  the  refolution,  did  ac- 
quaint the  LoriCbattCiUor  with  his  opinion. 

Z  3  Sir 
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Edwards  *&• 
FrfIman. 

Portions  fecured 
by  fetdement 
out  of  lands  or 
articled  fo  to  be^ 
are  not  Co  be 
paid  out  of  the 
perfonal  (ftate. 

f438  ] 


(a)  Vide  vol,  i. 
631.  Trevor  ▼. 
Trevor,  and 
FrcJerick  v, 
Fredeiick  710. 


(b)  Ante  %t%* 


I  439] 


Sir  Jo/eph  Jekyli  Matter  of  the  Rolls :  ly?,  I  do  not  take  this 
5000/.  to  be  a  debt  due  from  the  inteftate,  or  to  be  paid  out 
of  his  perfonal  eftate  ;  for  tho'  there  is  a  bond  for  perfprmaiKbci 
of  covenants  from  him,  yet  there  is  no  covenant  for  the  pay- 
ment of  the  portion ;  the  covenant  is  to  iettle  lands,  and  to 
raife  a  *  term^of  500  years  out  of  them  for  fecuring  the  portion 
of  5000/. 

TJfyi  Tho'  this  fettlemcnt  is  only  to  be  made  on  requefty 
and  none  has  been  made,  yet  this  cannot  prejudice  the  party 
to  whom  the  portion  is  due,  for  the  covenantee  is  only  a 
truftee,  and  the  negle£l  of  fuch  (hall  not  (a)  prejudice  the  rj^in 
queirufl :  which  here  is  the  ftronger,  forafmuch  as  the  ceftyi 
que  truft  was  an  infant. 

2,dly^  Suppofmg  there  was  a  covenant  to  fettle  abfolutely 
within  fix  months,  and  It  were  broken,  fo  that  damages  might 
at  law  be  recovered  ^  nay,  tho'  there  had  been  a  covenant  to 
pay  the  portion,  yet  the  party  to  whom  the  portion  is  due, 
ought  to  come  upon  the  land  firft,  and  in  cafe  of  a  deficiency 
there,  then  rcfort  to  the  perfonal  eftate ;  for  the  articles  to  fet- 
tle particular  lands  are  in  equity  a  fetilement,  and  from  the^time 
of  making  thefe  articles  Mr.  Framan  became  a  truftee  of  the 
lands,  a  truftee  for  the  trufts  in  the  articles. 

It  has  been  objeSed,  that  had  there  been  a  covenant  to  pay 
the  portion,  this  had  been  like  a  mortgage,  and  the  perfonal 
eftate  (hould  have  exonerated  the  land. 

Rejp.  This  Is  not  like  a  mortgage  ;  in  the  cafe  of  a  mort- 
gage, the  land  is  only  a  pledge  for  the  money  borrowed,  but 
here  the  original  (j)  agreement  was,  that  the  portion  ihould 
be  raifed  out  of  that  very  land.  And  for  this  I  would  only 
cite  the  cafe  of  Coventry  and  (b)  Coventry  ^  where  the  late  earl  of 
Coventry  covenanted  on  his  intermarriage  with  the  countefs 
dowager,  that  he  would,  according  to  the  power  given  him  by 
his  family  fettlement,  »r  otberwife^  fettle  lands  of  500/.  per 
annwn  on  his  then  intended  wife.  And  on  a  bill  brought  by 
the  countefs  dowager,  to  have  this  jointure  made  good  to  her^ 

It  Was  contended,  that  the  counted  ought  to  refort  to  the 
perfonal  eflate,  for  that  here  were  no  particular  lands  co« 


(1)  Vide  Howefv.  Price,  ante,  ^  vol*  294* 


Evelyn  If*  Svefyn,  poft*  664. 

venanttd 
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vei^aiited  to  be  fettled,  and  the  covenant  was  to  fettle  lands  Edwards  <v,. 
of  500/.-^^  tfwii/«  purfuant  to  the  power,  or  otherwife\  but  Frieman. 
decreed  by  the  Lord  Chancellor  Macclesfield^  with  the  aflift- 
ance  of  the  judges,  that  this  covenant  did  bind  the  land,  and 
that  the  words  or  otherwife  vetxt  intended  in  favour  of  the  join- 
trefs  for  her  further  fecurity,  in  cafe  the  power  fhould  fail  or 
prove  deficient ;  and  if  fo,  they  were  not  to  be  made  ufe  of  to 
her  prejudice. 

So  that  I  do  not  think  this  is  to  be  confidered  as  a  debt 
which  by  leflening  the  perfonal  eRate  would  diminifh  the 
diftributive  (hares,  for  this  5000  /•  ought  to  be  made  good  out 
of  the  real  eftate  contracted  to  be  fettled,  fuppofing  there  is 
enough  left  unfettled ;  but  it  muft  be  agreed,  that  the  land 
aAa&lly  fettled  by  Mr.  Freeman  on  his  fecond  marriage  with- 
out notice,  tho'  1%  be  a  breach  of  truft,  yet  fuch  fecpnd  fettle* 
ment  is  goodyvfind  muft  take  place  againft  the  articles,  no 
more  lands  being  liable  to  the  articles,  than  are  omitted  out  of 
the  fettlement  on  the  fecond  marriage. 

As  to  the  fecond  point,  whether  the  5000  /.  portion  thus 
(ecured  by  the  articles  to  the  plaintiff  Mary  is  to  be  brought 
into  hotchpot,  before  (he  fhall  come  in  for  any  part  of  the  per- 
fonal eftate  I 

I  am  of  opinion  it  ought;  the  end  and  intent  of  the  ftatute 
of  diftribution  being  to  make  the  provifion  for  all  the  children 
of  the  inteftate  equal,  as  near  as  could  be  eilimated ;  and 
therefore  this  5000  /.  ought  to  be    collated  into  the  perfonal       [  ^o  1  ^ 
eftate.     Tbedefign  of  the  ad  was  to  do,  what  a  good  and  a   The  intent  of 
j^ft  parent  ought  for  all  his  children ;  nor  is   this  equality  to    oi*dfrtr?bJfro'n 
be  confined  to  fuch  eflates  as  children  claim  by  voluntary  fet-    ^^'  *^*  =™»*^«  ^^. 

provifion  for  ali.^ 

Jements  only,  for  (generally)  provisions  for  children  are  by  the  children 

fettlements  made  on  marriage,  which  alone  is  a  confxderation  5  wh"a*t  1  fuiS!  and 

4nd  the  ftatute  would  be  of  little  cfFe<a,  if  it  were  to  ejctend  »mp«tiai  father 

:p  m^  a  child  bring  only  that  into  hotchpot  which  fuch  his  children. 
child  took  hy  a   voluntary  fettlement;  marriage  fettlements 
irc  moft  frequent,  tsf  ad  ea  qua  frequent  i  us  occurrunt.  bfc. 

(tf)  Vide  Swinb. 

I  admit,  that  a  provifion  for  a  child  by  (tf)  will  (for  a  cafe    \^5- 
nay  happen,  that  as  to  part  of  the  perfonal  eflate  the  teftator    fathe^fLra  ch^iS 
nay  die  int&fta|te]  is  aot  an  advancement  to  be  brought  into    JT^***' n^fto  be 

'  '  ^  ^  ®  brought  inlo 

iQtcbpot}  neither  ball  land  givw  by  a  will  to  a  younger,  h.tchput,  nor  a 

Z,.,j        provifion  of  land 
4  Cnildj     loranhtir. . 
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EowAitDxv.  child;  for  I  pi^iHon  to  be  brought  into  hotchpot  muft  be 
Frecm  Art •  fy^^h  as  J5  fj(i2i^c  by  an  aft  in  the  inteftatcjs  life-time  and  not  by 
will  i  any  land  provifion  to  the  heir  at  law  of  the  inteftate, 
however  given,  is  privileged  by  the  ttatute  of  diftribution,  and 
not  to  be  brought  into  hotchpot :  thus  there  are  great  variety 
of  proviiions  which  may  be  made  by  parents  for  children  ;  and 
it  couiJ  not  be  expe£led  the  ilatute  of  diftribution  ibould  enu- 
merate all  of  them  j  but  as  a  contingent  provifion,  when  the 
contingency  has  happened,  is  a  provifion,  fo  is  it  within  the 
a£l ;  alfo  as  there  are  great  variety  of  proviiions,  the  times 
when  they  are  to  take  efleft  may  be  various ;  ^ut  ]^t  if  fucb 
proviAons  be  to  take  efFed  in  a  reafonable  time,  diey  fliali  be 
within  the  aft.  A  child  may  be  provided  for  by  land,  free- 
hold or  copyhold,  or  by  a  charge  upon  either,  or  by  money, 
goods,  ftocks  in  companies,  and  thofe  in  fome  companies 
pretty  precarious.  Some  provifions  may  be  payable  to  the 
child  when  of  age,  or  upon  marriage,  and  thefc  contingencies 
[  441  ]  framed  upon  infinite  variety,  as  the  feveral  circumftances  of 
the  parties  may  require,  which  rendered  it  impofUble  for  the 
aft  to  mention  all  of  them,  and  therefore  it  was  proper  for  the 
legiflature  to  make  ufe  of  general  words  as  they  have  dono. 

The  ft.itute  of  diftribution  does  In  the  beginning  take  no- 
tice, that  if  a  child  (other  than  the  heir)  have  a  fcttltment  of 
land  made  on  him  by  the  inteftate,  this  ihall  be  brought  into 
hotchpot. 

Oae  ifettlei  a  Now  to  think  the  ftatutc  did  extend  to  land  itfelf  when  fet- 

ron*!rl^ui^r'  ^'^^  ^  ^  younger  child  by  the  father,  and  not  to  a  charge  upon 
child,  this  is  an  ]and  for  fuch  child,  is  ftrange.  Suppofe  it  were  a  rent  out  of 
^ro  tanto.  land,  this  would  be  an  advancement,  and  why  not  when  a 

charge  upon  land  i  But  the  prefent  cafe  comes  nearer  to  land, 
than  if  it  had  been  a  charge  out  of  land ;  for  the  truft  of  the 
300  years  term  being  only  to  raifc  this  5000/.  portion,  and 
the  plaintiff  iWiry  £^rftt;flrA  being  the  perfon  who  is  alone  in- 
titled  to  it,  (he  as  to  this  purpofe  is  in  efFeft  the  owner  of  the 
500  yeirs  term. 

The  occafton  of  making  the  ftatute  of  diftribution,  was  to 
put  an  end  to  the  long  contefl  which  had  been  betwixt  tht 
tempQfal  and  fpiritual  courts,  for  when  the  fpirirual  courts 
ordered  any  diilributioo,  or  bond  to  be  given  by  the  admini- 

ftrator 
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ftrttor  for  that  purpofcy. the  temporal  courts  f|nt  a  (tf)  pro-  Edwards  tiL 
hibitton»  being  of  opinion,  that  the  adminiftrator  had  aright  P^R^man.  - 
tomIL  and  that  the  fpiritual  court  could  not  break  into  that   («),videYoi.  u 

'  '^  Petit  ▼.  Smithy 

ri^t ;  and  (b  this  ftatute  was  made  in  favour  of  the  pradice   foi.  7.  «nd 
of  the  fpiritual  court,  which  proceeded  to  order  diftribution  as   '  ^''  *^^' 
often  as  the  common  law  courts  did  not  prohibit  them,  and  the 
afi  intended  to  make  the  children's  provifion  equal,  which  was       [  ^2  ] 
Igiaeable  to  the  civil  law,  where  goods  moveable,  and  im- 
moiremble  fi.  r.  lands)  are  confidered  as  the  fame,  tho*  our  law 
would  never  let  the  civil  law  meddle  with  lands.     In  Swin^   AnEnnnityfet- 
hnu  165.  it  is  (aid,  that  if  a  father  by  deed  fettle  an   annuity   uponachiidU 
on  his  chUd,  to  commence  after  his  death,  this  is  an  advance-   ^0^1^^**°*^ 
ment  pr§  tanU ;  and  by  the  fame  reafon,  a  reverfion  fettled  on 
a  child,  as  it  may  be  valued,  is  an  advancement  alfo.     The 
provifion  within  the  ftatute  for  a  child  need  not  take  place 
in  the  father's  life-time,  a  future  provifion  is  a  bar  pro  tanto^ 
a  portion  afllired  or  fecured  to  a  child,  tho'  tnfuturo^  is  a  pro- 
vifion according  to  its  value. 

But  it  is  objeded,  that  this  is  a  contingent  provifion,  and  a  provfflon  for 

dierefore  not  an  advancement  within  the  ftatute,  and  being  in  Jher'^Uiou*h** 

contingency,  it  cannot  be  collated;  for  inftance,  fuppofe  it  contingent, yec 

were  a  bare  poffibility  or  what  is  not  deUtum  inprafentu  tlngency  h!)^." 

pens,  ii  an  ad-     • 
▼ancement  pra.tanto, 

Rejp..  I  do  agree,  this  contingency  did  not  veft  until  the   The  right  to  the 
plaintiff  Mary  came  to  eighteen,  for  tho'  the  term  did  arife  be-    on  the  iHtutc  of 
fore,  yet  no  truft  for  her  benefit  could.     But  the  ftatute  of  f^^^eS/^* 
diftribution  does  not  appoint  any  time  when  the  diftribution   ^^e  inteAac«*t 
iball  be  made,  it  mentions  indeed  when  it  (hall  not,  tiz.  not 
within  a  year;  and  according  to  the  refolutions,   the  right  to 
the  diftributory  ftiares  vefts  immediately  on  the  inteftate's 
death.     The   perfonal   eftate  of  the   inteftate  may  confift  of 
monies  or  debts  payable   at  feveral  future  days,  or  upon  con- 
tingencies, fo  thatit  may  be  impoflible  to  make  a  diftribution 
thereof  at  any  certain  time ;  it  may  confift  of  debts  arifihg 
upon  the  like  contingency  as  is  annexed  to  this  portion,  and 
fince  thofe  debts,  as  they  fall  in,  may  be  diftributed  and  valued,. 
why  may  not  a  contingent  portion  be  eftimated  and  brought 
into  hotchpot  ?  but  all  that  difficulty  is  over,  by  the  contin-      [  443.] 
gency's  having  happened  in  the  pre fent  cafe,  and  all  inequality, 

as 
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Frkeman. 


The  ftatute  of 
diftribution  af- 
feds  only  the 
perfonal  eftate 
undifpofcd  of, 
in  order  t(  make 
the  provifim  of 
each  chiM  equal) 
but  cakes  away 
fkothing  that 
has  been  gWen 
to  any  child* 


[44+] 


A  provifion 
made  for  a  child 
e  ther  by  a  vo- 
luntary fettle' 
menty  or  for  a 
good  coofidera- 
tion,  is  an  ad  • 
Yancement  pro 
tiBto. 


as  to  the  provifions  for  children,  is  prevented,  whicb  is  tbe 
intent  of  the  a£l. 

Lord  Chief  Juftice  Raymond:  I  agree  with  Ae  Mafitr  ^  ib 
RmIU^  that  this  5000  /.  ought  to  be  brought  into  hotchpot  bj 
the  plaintiiF  Edwards  and  his  wife  ;  the  ftttute  of  diftributiot 
does  not  break  into  any  fettlement  that  has  been  made  by  die 
father  i  it  only  meddles  with  what  is  left  uadi^Kifed  of  by  hiii| 
and  of  that  only  makes  fuch  a  wiU  for  the  inteflate,  as  a  fiitfaer, 
free  from  the  partiality  of  affe&ionsi  would  himfelf  make}  aad 
this  I  may  call  z  parliamentary nmtl. 

The  intension  of  making  the  provifions  of  thediildrai 
equal)  goes  throughout  the  whole  z6t\  firft  it  gives  the  two 
thirds  of  the  perfonsl  eftate  (the  mother  being  allowed  her 
third)  equally  among  all  the  children.  But  then  the  ad  takes 
it  into  confideratton,  that  there  may  be  fome  of  the  childrea 
who  have  received  a  portion  or  advancement  hefore,  hat  aot 
fo  much  as  to  make  up  their  full  (hare  %  in  that  cafe  fuch  ckOd 
fo  advanced  but  in  part,  (hall  have  fo  much  more  out  of  die 
inteftate's  perfonal  efiate  as  willfuffice  to  make  his  (hare  equal 
to  that  of  the  other  children.  The  ftatute  takes  nothing  away 
that  has  been  given  to  any  of  the  children,  however  Hinequal 
that  may  have  beeif^  how  much  foever  that  may  exceed  the 
remainder  of  the  perfonal  eftate  left  by  the  inteftate  at  his 
death,  the  child  may,  if  he  pleafes,  keep  it  all ;  if  he  be  not 
contented,  but  would  have  more,  then  he  muft  bring  into 
hotchpot  what  he  has  before  received  \  this  manifefily  feeiss 
to  be  the  intention  of  the  a£l,  grounded  upon  the  moft  joft 
rule  of  equity,  equality.  There  may  be  many  cafes  in  the 
books,  where,  in  regard  to  beneficial  and  remedial  laws,  the 
judges  have  gone  beyond  the  words  to  make  the  intent  of  the 
a£l  take  place,  as  in  PUwden  467,  tsfc,.  Here  the  words  will 
bear  the  conftrudUon  which  I  put  upon  them,  and  which  is 
intended  by  the  a£t,  tho'  not  drawn  with  the  greateft  cor- 
re^efs. 

As  to  the  fettlement  made  upon  the  children,  it  was  ob- 
jedled,  1^,  that  this  ftatute  extends  only  to  voluntary  fettle- 
ments,  and  not  to  fuch  as  are  made  on  marriage,  wherein  the 
ifiue  are  purchafers  ;  and  this  is  faid  to  be  as  if  an  eftate  had 
been  fold  to  the  child,  which  furely  had  not  been  within  the 

aa. 

Refp. 
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tL^.  If  the  chfM  pays  money  for  tii  cfttte^  this  is  not  a  feU  EDwAitDt  v» 
•Bent  upont  but  a  fale  to  the  child ;  and  it  cannot  be  within  Frkimait. 
le  words  or  intent  of  the  ad  that  fuch  purchafe  (hould  be 
PMi^t  into  hotchpot.  The  words  of  the  a6l  make  no  diver- 
^  betwixt  a  voluntary  fettlement  and  a  marriage  fettlement, 
icy  mentioti  fettlements  in  general.  The  eftate  thus  fettled 
iho*  on  marriage)  upon  the  children,  may  have  been  pur* 
lutfcd  by  the  father,  and  leflened  that  part  of  the  perfonal 
ble  which  wbuld  otherwiiebave  gone  amongft  all  the  other 
Bunger  children.  Great  hardfliips  might  fioQow  from  that 
imftrttAion  which  the  other  fide  labour  for;  as  fuppofe  the 
idmr  who  made  this  plentiful  proVifion  of  5000  /.  for  the  on* 
p  thild  by  the  firft  marriage,  (which  in  the  prefent  cafe  ex* 
seded  the  plaintifF's  own  mother's  portion  by  1000/.)  (hould 
ie  leaving  but  200  /.  in  fuch  cafe  it  would  be  very  hard  the 
bildf  who  has  already  had  a  portion  of  5000/.  out  of  the 
ftate,  (hould  yet  take  away  fomewhat  out  of  the  inconfider- 
ble  portion  of  200/.  left  for  the  other  children;  it  cannot  be 
utended,  that  if  the  inteftate  had  made  a  will,  he  would  there- 
J  have  ordered  any  fuch  thing.  Indeed  the  parliament  in- 
ended,  diat  if  the  inteftate  had  married  any  of  his  children, 
;tven  them  a  portion  adequate  to  his  then  eftate,  and  his  cir-  [  445  J 
tiin(tances  in  the  world  had  afterwards  improved,  that  the 
hiMren  before  advanced  (hould  have  the  benefit  of  fuch  in* 
ireafe. 

OhjeG.  But  this  is  not  a  portion  advanced  for  the  child  in    So,tbo*thepor« 
be  father  s  Iife-time.  yet  if  tecured  to 

the  child  ia  Che 
father**  life- time,  although  not  payable  till  after  the  Uiha^t  dcatlu 

JC^.  That  is  not  required  by  the  aA ;  if  it  be  fccured  tQ 
he  child  in  the  life  of  the  father,  it  is  fufficient ;  but  it  is  no 
fays  material  in  what  manner  the  fame  is  fecured.  Suppofe 
he  father  had  covenanted  with  truftees  to  pay  his  child  ico/. 
\  week,  after  his  death,  as  the  covenant  would  have  been  plain- 
7  good,  fo  it  had  been  a  portion  within  the  a£t» 

But  it  is  objeded,  that  this  depends  upon  a  contingency 
jrUing  after  the  inteftate's  death. 

Refp.  Then  I  would  put  the  cafe  a  little  further:  fuppofe  I 
»venant  to  leave  a  child  1000/.  if  living  a  week  after  my 
leath,  would  this  contingency  prevent  its  being  a  portion  f 

prevent 


Edwards  v* 
Frbemak. 


[4+6] 


{m)  3  Mod.  58. 
I  Vem.  403. 
»  Vex]a.  174. 


Diftributoiy 
fiure  vetis  on  the 
inteftate'sdeathy 
but  not  fo  as  to 
exclude  apoft- 
fiumous  child* 
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prevent  it^s  being  brought  into  hotchpot?  fuppofe  the  contiii- 
gency  were,  that  if  the  child  had  been  living  one,  two  or  Ane 
years  after  the  inteftate's  death ;  furely  this  bad  been  i  por« 
tion,  and  to  be  brought  into  hotchpot :  fuppofe  it  bad  bccnt 
bond  inftead  of  a  covenant,  or  a  mortgage  inftead  of  a  boadi 
this  would  have  made  no  diverfity ;  I  grant  it  could  have  ben 
no  provifion,  until  the  contingency  happened  i  b«t  it  cannot 
be  denied  that  when  the  contingency  has  happened,  it  it  a  pro* 
vifion.  Tho'  1  agree  the  contingency  (hould  befolimitediii 
to  arife  in  a  reafonable  time  $  and  here  it  is  fo,  at  eigbteea  or 
marriage,  which  is  providing  the  portion  s$  foon  asitcaabe 
wanted,  with  maintenance  in  the  mean  time.  Can  the  pi- 
rent  of  a  child  fo  provided  for  with  fuch  certainty  intend  tkat 
no  regard  ihould  be  had  to  this  provifion  in  the  diftributioB  «f 
his  eftate  among  his  other  children? 

I  agree  any  legacy  given  to  a  child  (fuppofing  the  tefiKor 
dies  inteftate  as  to  the  furplus  of  his  eftate)  (hall  not  be 
brought  into  hotchpot,  becaufe  this  legacy  is  not  a  provifioa 
fecured  by  the  parent  in  his  life-time. 

Obji^.  Upon  the  death  of  the  inteftate  the  fliareoftht 
perfonal  eftate  vefted  (a)  in  the  children,  and  confequendy  die , 
intire  ftiare  of  the  eldeft  daughter  vefted  in  her,  without  ^^ 
gard  to  the  portion  fecured  by  the  fettlement>  which  being 
contingent  muft  be  loft,  if  the  daughter  had  died  before  ber 
age  of  eighteen  or  marriage,  at  which  time  the  portion  vtt 
payable. 

Rejp.  The  diftributive  fhye  does  not  in  all  events  veftia 
the  iflue  on  the  inteftate's  death,  becaufe  if  there  be  a  pofthu- 
mous  child,  fuch  child  ftiall  be  let  in  for  its  ihare,  tho'  not  U 
ijfe  at  the  inteftate's  death  ( i  )• 

OljeR.  If  this  contingency  is  not  to  be  brought  into  hotch- 
pot until  it  happens,  what  muft  become  of  the  diftributibn  ia 
the  mean  while  ? 

Rtfp.  In  this  cafe,  as  the  plaintiffs  have  brought  dieir  biD 
for  the  daughter's  diftributory  part,  and  the  defendants  by  their 
anfwer  have  put  this,  which  was  on  a  contingent  provifioOf 


(i)  WalUsy.  Hod/gn,  Barnard  290,  and  2  Atk.  iij.  S.C- 

bofbre 
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befefe  the  court  and  in  ifTue,  I  do  not  fee  but  that  the  court  Edwards  ^. 

way  make  a  diftribution,  and    order,  that  if  this  contin-  f *^^maw. 
g^ncj  ibould  happen,  then  the  money  fhall  be  fo  diftributed, 
as  to  nake  the  other  children  by  the  fecond  marriage  equal  in 

their  portions  with  the  plaintiff  the  only  daughter  by  the  firft  [  44^  ] 

marriage.     If  an  executor  pays  a  legacy,  on  fuppofiiion  that  If  •»  executor 

there  are  aflets  to  pay  all  the  other  legacies,  and  there  happens  fuppofition  thmt 

a  deficiency,  the  court  will  make  the  legatee  who  is  paid  his  S*p7y*iu^ha 

iiill  legacy  refund  i  aforiiori  will  the  court  in  the  principal  !«««'»«»>  *n<i  af. 

cafe,  when  the  contingent  portion  is  not  paid,  order  that  only  it  a  deficicncyof 

fo  much  of  it  (hall  be  paid  to  the  firft  daughter,  as  will  put  her  J^'^au^^^uSu 
upon  an  equality  with  the  reft  of  the  children. 

Otjili.  There  is  no  precedent  of  fuch  a  decree, 

R^.  I  believe  that  is  vwing  to  the  equality  intended  by 
tbe  ad  of  parliament,  which  was  underftood  to  be  fo  plain  a 
cafe,  that  no  body  ever  thought  it  worth  while  to  bring  it  as  a 
^ueftion  before  the  court ;  fo  I  am  of  opinion  this  5000  /• 
ought  to  be  brought  into  hotchpot  by  the  plaintiff  .M7r^  the 
only  daughter  by  that  marriage. 

L$ri  Chancetior :  Mr.  Juftice  Priuj  who  is  hindered  by  his 
indifpofition  from  being  prefent,  has  fignified  to  me,  that  he 
is  of  the  fame  opinion  with  the  Majier  of  the  Rolls  and  my 
Lord  Chiifjujlkt^  and  as  I  myfelf  am,  that  this  5000/.  thus 
iecured  to  the  plaintiff  Mary^  the  only  daughter  of  Mr.  Fru* 
mmt  by  the  firft  marriage,  ought  to  be  brought  into  hotchpot; 
and,  xi^.  That  the  lands  not  included  in  the  fettlement  made 
on  Mr.  Frttman*s  fecond  marriage  muft  ftand  liable  for  the 
railing  of  this  5000 /.  The  ftatute  of  diftribution  fays,  one 
third  fhall  belong  to  the  wife,  and  the  other  two  thirds  to  the 
inteftate's  children,  except  fuch  children  as  fhall  have  been 
advanced  by  the  inteftate  in  his  life-time. 

The  occafion  of  making  this  ftatute  was,  to  put  an  end  to  the   The  occafion  of 
controverfy  betwixt  the  temporal  *  and  fpiritual  courts.     The   making  the  ft». 

'  /  1         J     •    -n  tute  of  diftribu. 

ordinary  before  took  bonds  from  the  adminiftrator  to  make   tion. 
diftribution,  and  thofe  bonds  were  at  law  adjudged  void,  and       C*^^^^  J 
the  adminiftrator  intitled  to  all  the  perfonal  eftate.     Hughes 
and  Hughes,  Carter^s  Rep.  125.   i  Levinz.  233.    One  died  in-* 
teftate  leaving^a  confiderable  perfonal  eftate,  and  a  ion  and  a 
daughter^  the  fon  adminiftred,  and  the  daughter  contended  for 
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Iffatl  at  the 
time  of  making 
the  ftatute  to 
fnake  pnnrifiont 
for  children  by 
letUement,  and 
therefore  this 
to  be  taken  an 
•dvancemcAt 
pro  tanUH 


C449  ] 


As  contingent 
debts  are  with- 
in the  ftatute, 
fo  muft  contin- 
gent provifioni 
&r  chlldteo  be* 


(«)  Ante  Holt 
▼.  Frederick^ 
356. 


t  Aare  in  the  fpiritual  court,  where  it  was  thought  an  hard* 
(hip  that  the.  fon  (hould  have  all,  and  jpct  the  daughter  was 
prohibited  at  law.  However,  this  ftatute  of  diftribution  takes 
away  the  adminiftrator's  pretenfions  (which  he  before  bad 
made  with  fuccefs)  of  retaining  the  whde.  k  is  true,  diac  in 
cafe  anj  child  bad  been  ad  vanced.bj  a  freehold,  the  fpiritual 
court  would  not  meddle  with  diat ;  but  the  ad  of  parliamene 
has  therefore  gone  further  than  ever  the  fpiritual  court  in- 
tended to  go,  to  make  this  freehold  fettled  upon  a  younger 
child  by  the  father,  be  brought  into  hotchpot. 

It  is  material,  that  at  the  time  of  making  the  flatute  of 
diftribution,  it  was  ufual  to  provide  for  children  by  fettlements, 
and  therefore  with  great  reafon  fuch  a  provifion  may  be  taken 
to  be  an  advancement ^0  ianu ;  fo  an  annuity  out  of  land,  or 
a  charge  upon  land  is  to  be  brought  into  hotchpot  by  the  chil- 
dren for  the  very  fame  reafon. 

As  to  the  objection,  that  this  is  no  voluntary  fettlement,  I 
anfwer,  this  was  voluntary  in  the  parents,  who  might  have 
applied  all  of  it  for  the  benefit  of  the  eldeft  fon.  Indeed,  if 
the  child  had  been  a  purchafer,  or  creditor  of  the  father,  it 
could  not  be  intended,  that  what  was  the  child's  pur^afe  or 
debt  (hould  be  brought  into  hotchpot. 

ObjeSf.  This  is  a  future  and  contingent  provifion,  and  to  be 
taken  as  it  was  at  the  time  of  the  father's  death. 

This  I  admit ;  but  as  fliture  contingent  debts  due  to  the  in- 
teftate  are  within  the  claufe  of  the  ftatute,  as  to  a  diftribution, 
fo  it  is  equally  reafonable  that  future  contingent  provifions 
fhould  be  conftrued  advancements  pro  tantoy  as  to  the  children} 
but  this  contingency  muft  be  limited  to  take  tfkGt  within  a 
reafonable  time,  as  in  theprefent  cafe  where  it  is  payable  at  18 
or  marriage,  with  a  provifion  for  maintenance  in  the  mean 
time.  If  the  father  advances  for  a  daughter  in  marriage  fo 
much  for  a  portion,  this  is  a  portion  given  for  a  valuable  coo- 
iideration,  marriage  and  a  fettlement,.  and  for  that  very  reafon 
an  advancement  to  the  daughter  within  the  ftatute  of  diftribu- 
tion. This  is  an  advancement ;^r0  tant$  within  the  cuftom  of 
London^  upon  which  [a)  cuftom  the  ftatute  of  diftribution 
was  in  a  good  meafure  founded ;  and  it  can  be  no  injuflice  to 
the  child,  becaufe  it  is  left  to  the  elc^on  of  the  child  thus  ad- 
3  vanced^ 
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▼anced,  T^edier  fhe  will  collate  or  not ;  if  the  child  be  con-    Edwards  v. 
tented  with  what  file  has  received,  fhe  may  keep  it.    If  the     f'^KtwAN. 
plaintiff  the  daughter  in  the  prefent  cafe  had  come  before  her    ^on^^^m 
age  of  eighteen  demanding  her  diftributory  part,  there  had    ^^^^^  »ot  takca 
been  fome  difficulty,  whereas  now  there  is  nonC)  the  con-    vanceiiient,'*c. 
tingency  being  over ;  but  as  to  the  maintenance  money,  SoL 
ayemr  fecured  by  the  father  to  the  plaintiff  the  daughter,  we 
are  of  opinion,  this  is  not  to  be  brought  into  hotchpot,  no 
snore  than  what  is  allowed  or  fecured  by  the  parent  for  the 
education  of  the  child* 


♦  Evans  wr/us  Cogan.  Cafe  141. 

_.„  ,  ,  ,  /.       ,      r  L^d  Chan* 

BiU  was  brought  to  compel  a  conveyance  of  an  houfe  at    cellor  King. 

Br^olf  purfuant  to  an  award.  Mother  tenant 

for  life  of  a 

lio«ie»  remtiniwr  fo  her  fix  daugfitert  fn  fee,  the  mother  and  J*  S.  fubmit  to  an  award  touching  the 
title  tm  this  houfe  j  anbitraturi  award  that  the  mother  ibail  procure  the  daaghten  to  join  in  the  con* 
veyance  thereof,  tht  daughters  are  married,  and  one  is  dead  leaving  an  infant  heir  ;  J.  S.  brings  a 
Ull  agaraft  the  mother  and  daughters  axsd  tiheir  huibands,  and  the  daughiers  examined  in  a  formef 
canle  fay,  they  are  willing  to  convey  }  they  are  not  bound  touching  any  title  to  the  fccehold  aai 
iaherStattce. 

The  cafe  was,  Thomas  Cogan  being  feifed  in  fee  of  an  houfe  [  ^S©  ] 
^t  Bri/hli  idcvifed  rt  to  his  wife  for  life,  remainder  to  his  fix 
daughters  in  fee  equally,  the  phintiffftopped  up  the  ancient 
lights  of  the  houfe,  bv  building  too  near^  and  the  widow  bring- 
ing her  aAion  for  ftopping  the  Kghts,  it  came  on  to  trial  at  the 
affixes  at  Briftoly  and  all  matters  in  difference,  as  alfo  the  title 
to  the  houfe,  were  referred  to  arbttf  ators,  who  awarded  that  the 
plaintiff  (hould  pay  15/.  cofts  to  the  mother,  and  alfo  I55-/. 
to  the  mother  for  the  purchafe  of  the  houfe,  and  that  (he  on 
pa]rment  thereof  (hould  convey  the  houfe  to  the  plaintiff  in 
fee. 

The  plaintiff  paid  the  15/.  cofts  and  brought  a  bill  againft 
the  mother  praying  that  (he  mieht  convey  the  houfe,  and  pro- 
cure the  daughters  to  join  in  the  conveyance. 

Some  of  the  daughters  were  examined  by  the  mother  ihe 
defendant  in  the  former  caufe,  and  proved,  that  it  was  the 
plaintiff's  own  fault  he  had  not  the  conveyance,  for  that  he 
had  poffef&on  of  the  houfe  delivered  to  him,  but  occafioned  the 
conveyance  to  be  delayed  by  being  unwilling  to  pure  with  the 
purchafe«money.     Soon  after  the  mother  died;  whereupon       [  451  ] 

tlie 
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EvAKf  z\      the  plaintiff  now  brought  t  nefr  bill  agatnft  the  daug^iten, 
CocAN.       ^^j  againft  the  hufbands  of  fuch  as  were  married,  in  order  to 
compel  them  to  convey,  and  to  procure  an  infant  heir  of  one  of 
the  daughters  who  was  dead,  to  convey  when  of  age. 

It  was  much  infifted  upon,  that  as  to  fuch  of  the  daugbtos 
as  had  been  examined  as  witneiles.for  the  mother  in  the  far- 
mer caufe,  wherein  they  fwore  they  were  willing  and  ready  \» 
join  with  the  mother  in  the  conveyance,  and  die  mother  I7 
her  anfwer  fwearing  (he  was  willing  to  convey,  this  was 
fufScient  to  (hew  their  confent  to  the  award. 

On  the  other  fide  it  was  faid,  that  the  award  could  only 
bind  the  mother,  whofe  aflets  the  plaintiff  was  at  full  liberty 
to  follow ;  but  as  to  the  daughters,  tho'  they  might  be  willing 
in  their  mother's  life-time  to  make  her  eafy,  and  rather  dun 
difoblige  her,  join  in  the  conveyance,  yet  now  the  modier 
was  dead,  what  induced  them  before  to  join  was  at  an  end, 
Befides  four  of  the  daughters  were  married  women,  and  fa 
their  anfwers  could  not  bind  the  inheritance,  nor  dieir  bar- 
bands  ;  and  that  one  of  the  daughters  was  dead  leaving  la 
infant  heir  who  could  not  be  bound,  neither  was  he  a  party. 

Lord  Chancellor:  If  the  daughters  had  been  foie,  I  Ihould 
have  taken  their  anfwers  to  be  a  confent  to  the  award,  aodL 
have  decreed  them  to  convey  \  but  all  but  one  of  them  beio^ 
under  coverture,  and  there  being  an  infiint  heir  of  the  de^— 
ceafed  daughter,  who  is  no  party  to  the  bill,  I  do  not  fee  ho^* 
the  anfwers  of  the  married  daughters  can  bind  themfelves,  asr^ 
their  inheritance,  much  lefs  their  hufband's,  and  it  is  impo&  ' 
r  At2,  1  ble  to  bind  the  infajit  heir.  With  regard  to  the  only  daugk^  ' 
ter  who  is  a  feme  fole,  her  undivided  part,  if  it  were  decre^^ 
to  the  plaintiff,  would  be  of  no  ufe  to  him. 

Therefore  difmifs  the  bill  without  cofts,  as  to  fuch  pa^^ 
thereof  as  prays  a  conveyance.  But  with  refpedl  to  the  pr^^ 
ceeding  againft  the  executrix  of  the  mother  to  be  recoup' 
penfed  out  of  her  affets,  tho'  the  executrix  dcnies^^flcts,  j^^ 
the  plaintiff,  if  he  thinks  it  worth  his  while,  (ball  be  at  liberCJ 
to  proceed  to  be  repaired  in  damages^  for  the  not  performing 
of  the  award. 


pc  Tcrm#  S.  Hill.  1727. 


Goodwin  verfus  Archer.  Cafe  142. 

Til  E  plaint!^  who  brought  this  bill  yras  a  TerVant  to  the  »  ^<1  ^»-  AU. 

Ginoffi  ambaflador,  and   confequently  his  perfon  pri-  if  an  ambiiira* 

alleged  by  the  (n)  late  aft;  it  was  moved  that  the  plaintiff  J^'^*|\'''"* 

Should  not  go  on  in  his  bill,  until  he  gave  fecurity  by  a  bond  biii^  hemul^ 

mn  40  A  penalty  for  tb^  payment  of  cofts  of  fuit,  if  awarded  MfterVoft/,  at 

^gainft   him,  in  the  fame  manner  as  where  a  plaintiff  is  ( i )  **Ji* "^/ ^."^"^ 

^yond  fea  \  and  a  precedent  Was  cited,  where  the  like  order  («)7  Annc^ 

was  made  in  the  cafe  of  an  ambafTador's  fervant,  plaintiff  in  ^P*  '^* 
4is  courts  dated  25th  of  July^  8th  of  the  late  queen. 

Whereupon  the  defendant  obtained  an  order  that  the  plain- 
tiflF't  proceedings  ihould  flay  until  he  with  a  furety  gave  fuch 
^d  in  40  /•  penalty  for  anfwering  cofts»  if  awarded. 


(l)  Milioractiy  v.  MfUoructby,  2  Vcz.  24,      Ga^e  v.  Lady  Stafford,  2  Vea.  557^ 


V0(.1I.  Alt  t>% 


-^  Term.  P-^**'    ''*"' 

,owcd,butth^t^*^  .„  agreement  b,*c 

fcH  the  Pledge.  ,,  P'°^' ^^Zcy  bo«oWcd  « 

^K.re  vcre  feme  »«*  JT      „  P»y  ^^^  *"    .  '  -nd«n  ie6«* 

cott^P^^V*  *      ^  I   f,er  cent  y  ^^^ 
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€}T  atleaft  would  have  made  it  compulfory  upon  the  borrower  Balsh  i\ 
-to  have  paid  this  lo/.  pir  cent* ;  and  altho'  there  had  been  a  Htam* 
verdid  at  the  fuit  of  the  company  againft  one  of  the  borrowers, 
^et  that  was  not  ajainft  the  defendant :  it  was  rts  inter  alios 
a£Ia^  and  might  have  been  recovered  on  a  faint  defence,  and 
therefore  ought  not  to  be  any  evidence  againft  the  defendant^ 
4pi9d  cur^  concejjit. 

Then  the  cafe  was  put,  if  there  were  a  truft  created  for  the 
pajrment  of  debts  without  fpecifying  them,  and  as  to  one  debt, 
the  party  interefted  in  the  eftate  charged,  (bould  forbid  the 
truftees  to  pay  it,  alledging  it  to  be  at  leaft  a  difputable  one, 
and  that  he  thought  it  no  real  or  juft  debt;  if  the  truftees 
ihould  afterwards  fpontaneoufly  pay  this  debt,  they  ought  no^ 
to  be  allowed  it :  or  fuppofing  this  in  the  principal  cafe  to  be 
a  debt,  then  as  the  plaintiff  the  truftee  had  paid  down  the 
.  money  for  the  defendant  the  ceftui  que  truft y  it  was  recoverable 
at  law  in  an  a£lion  for  money  laid  out  to  the  ufe  of  the  defend* 
ant  I  and  the  plaintiff  having  a  remedy  at  law  ought  not  to  [  455  ] 
come  into  equity  for  the  recovery  thereof. 

L9ri  Cbancelkr :  If  the  defendant  had  not  only  forbid  the 

pajrment  of^tbis  10/.  percent*,  but  had  alfo offered  feourity  to 

indemnify  the  truftee  in  refped  of  it,  this  had  been  matet-ial, 

had  the.  plaintiff  afterwards  paid  the  10/.  per  cent\     But  the 

plaintiff  had  geod  reafon  to  think,  that  he  was  liable  to  pay 

the  whole   money  borrowed.     When  money  is  borrowed  it 

•ought  to  be  paid,  and  tho'  a  pledge  was  given  for  it,  if  that 

proves  infafficient,  the  borrower   ought  to  be  liable.     If  a 

mortgagor  borrows  money,  tho'  there  be  no  {a)  covenant  in   («}  Salk.  4ca. 

the  mortgage  deed   to  pay  it,  yet  his  executor  has  been  de-    prTcVdl'tn  * 

creed  to  pay  the  money  in  difcharge  of  the  land  defcended  to   ^^"*'  ^■ 

the  heir;  but  if  in  the  prefent  cafe  there  was  only  a  hazard,- 

the  truftee  ought  not  to  continue  liable  to  fuch  hazard  \  on 

the  contrary,  as  it  is  a  rule  that  the  ceftui  que  truft  ought  to 

fave  the  truftee  harmlefs,  as  to  all  damages  relating  to   the 

truft,  fo  Mrithin  the  reafon  of  that  rule,  where  the  plaintiff  the 

truftee  has  honeftly  an^  fairly,  without  any  poffibility  of  being 

a  gainer,  laid  down  money,  by  which  the  defendant  the  ceftui 

ftf/  truft  is  difcharged  from  being  liable  for  the   whole  money 

lent,  or  from  a  plain  and  great  hazard  of  being  fo,  the  plaintiff 

ought  to  be  repaid. 

A  a  2  Therefore 
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Balsm  v.     *      Therefore  let  the  defendant  pay  to  the  plaintiff  the    lO/. 
Hi  AM4        percent*  paid  by  the  plaintiff  to  the  company,  with  intereft  and 
Cofts  (i). 


(1)  Reg.  Lib.  A*  1727.  fol.  3164 


Cafe  144,. 

Lord  Chan- 
cellor Ki  KG. 

aEq.Ca.Ab. 
348*  pi.  15. 
One  fcired  in 
fee  and  po(refl*ed 
by  leafe  for 
twenty-onc 
years  ot*  lands 
inD.  devifen  all 
his  lands  where- 
of he  is  feifcdi 
|K>flefred  or  any 
ways  intcrefted 
in,  to  A;  for 
lite,  remainddr 
to  B.  in  tail, 
teraainder  to  C. 
foi  life,  with 
|ii)wer  to  make  A 
juinlurc,  re- 
mainder to  tiUf* 
ices  to  preferve 
contingent  re^ 
xnainders,  Ac. 
decreed   the 
Iraiehold  (fiould 
plfs  as  well  as 
ibe  freehold. 

L*456  ] 


*  Addis  verfus  Clement* 

Cr^HOMJS  jfddis  fcifed  in  feclimple  of  fome  lands»  and 
poffeffed   of  a  leafe   for  twenty-one  years  held   of  th« 
chin-ch  of  Henford^  of  other  lands  in  D.  all  Irt  the  poffeffiorf 
ci  A*  and  B.  tenants  thereof  at  certain  rents,  and  it  being  by 
reafon  of  the  long  unity  of  poffeliion  very  difficult  to  diftiu-> 
guifh  the  fee-fimple  from  the  leafthold  premlffes,  made  his  will 
dated  the  rgth  ofO^ober  1717.  and  devifed  all  his  meffuages^ 
lands  and' tenements  in  the  parifhof  Z>.  which  he  then  ftood 
kikii  or  pnjejjid  o/j  or  any  ways  intereftedin^  and  wfaich  were  ia 
the  poffeffion   of  /I.  and    B.   unto   his  wife  Jam  for  life,  re- 
mainder to  his  brother  Ja7/fes  Jddis  and  the  heirs  of  bis  body^ 
if  then  living)  (of  v/hich  the  teftator  much  doubted^)  remain- 
der, if  his  brother  Janus  were  then  dead,  or  (hould  die  with* 
out  iffue,  to  the  plaintiff.  John  /fddis  for  life,  with  a  power  to 
make  a  jointure,  remainder  to  truftees  during  the  life  of  the 
plaintiff  in  truft  to  fupport  contingent  remainders,  remainder 
to  the  firft,  i^c.  fon  of  the  plaintiff  John  Addis  in  tail  male 
fuccef&vely,  remainder  to  the  teftator's  After  Eleanor  Bradjbaw 
for  life,  with  remainder  to  her  firft,  \sc^  fon  in  tail  male,  re- 
mainder to  the  tcftator*s  brothcr-ia-law  Thomas  Delahay  in 
fee  ;  and  all  his  goods  and  chattelb)  money  and  perfonal  eftate, 
after  fome  legacies  thereby  given,  were  bequeathed  to  bis  wife 
Jane  Addisy  who  was  alfo  made  executrix*     Soon  after  the 
teftator  died  ;  the  wife  after  ten  years  of  the  twenty-one  were 
expired,  renewed  the  leafe  with  the  church   of  Hereford  for 
twenty-one  years,  for  36  /.  fine,  and  a  guinea  to  the  clerk  for 
the  drawing  and  ingroi&ng  the  faid  leafe ;  after  the  death  of  the 
teftator  and  the  widow,  her  executors  all  along  paid  the  rent 
to  the  church,  tho'  the  leafehold  together  with  the  freehold 
Were  all  enjoyed  by  the  plaintiff. 

%  The 
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The  folc  queftion  in  this  cafe  was,  whether  by  the  will   of     Addis  v, 
Thomas  Jddis  thtlezkhold  premiflcs    did  pafs  as  well  as  the 
freehold  to  the  plaintiff  who  was  the   remainder- man  for  life, 
or  whether  they  belonged  to  the  widow  and  executrix  of  the 
teftator  Thomas  Addis  as  part  of  his  perfonal  eftate? 

Againft  the  plaintifF  it  was  objetSled,  that  the  leafehold  pre- 
mifles,  efpecially  for  fo   (hort   a  term   as  twenty-one  years, 
coi|ld  never  have  been  intended  by  the  teftator  to  pafs  either 
for  life  or  In  tail,  or  to  truftees  to  preferve  contingent  remain- 
ders, or  that  he  thought  of  impowcring   the  plaintifF  the   dc- 
vifee  for  life  to  make  a  jointure  thereof  j  but  that  here  being 
fome  fce-fimple  eflate  which  would  fatisfy  the   words,  the 
leafehold  (bould  go  to  the  executors,   and  be  included  in  the 
devife  of  the  perfonal   eftate   to  the  wife,  the  leafe  fbr  years 
being  perfonal  eftate.    That  the  conftant  diverAty  was»  whero 
the  teftator  had  only  a  leafe  for  years  and  made  fMch  will, 
there,  rather  tbstn   the  will  fhould  be  void,  the  leafe  (houI4 
pafs,  and  comply  with  the  limitations  as  far  as  the  nature  of 
the  eftate  would  admit  of  ^  but  where   there  w»s  z,  fee-fimple 
cftate  as  well  as  a  leafehold,  there  the  will  (hould  operate  only 
ypon  the  fee-fimple  eftate,  and  be  fatisiied  with  that,  ^%  was 
exprefsly  refolved  in  Cro.  Car.  292.  Rofe  and  Bartlei^  where  a 
man  having  lands  in  fee  and  leafes  for  years,  devifcd  all  his 
lands  and  tenements  to  his  v^rife  for  life,  with  remainder  over, 
this  only  pafled  the  fee-fimplp  lands.     Now  this  was  pretty 
near   the  principal  cafe;  the  devife  of  4II  iii^  lands   there, 
could    not  be  a  devife  of  more  than  all^  qui  $mnedai^  nihil  ex- 
flpity  and  in  the  prefent  cafe  the  devife  w^ts  of  all  jhe  l^nds  of 
i^hicb  the  teftator  was  feifed  or  poffeffed,   or  any  ways  inter-       f  458  ] 
cfted   in,  which  V^ords  co^ld  not  alter   ^he  cafe,  i\nQp  they 
would  amount  to  no  more  than  (7^7,  and  the  words  al(  that  tb^ 
teflaUr  was  inpojfeffi^n  ^  nilght  pafs  thofe  lands  which  werp  in 
his  pofTeffion,  as  thefe  words  which  the  ieftaUr  was  anyways  inn 
tdrejltdin  muft  be  intended  to  fignify  the  land  which  he  was 
any  ways  intercftcd  in  either  in  law  or  equity,  and  need  not 
tieceflarily  be  intended  to  pafs  the  leafehold  eftate;  befides  that 
fucb  general  words   were  (in  all  probability)  put  in  by  the    " 
Icrivener  without  any  inftruiSlions  froin  the  teftator  for  tlut!  '         '   ' 
piirpofe,  who,  \iht  bad  intended  to  have  pfLfTed  the  leafehold*. 
pt^ipUIeSj  and  that  they  ibouUi  have  gone  according  to  thefe 

A  *  3  very 


ts?! 


diftinguvft^  the  P  ,^,,  any  ««9 

^hcretbcv.o^'i^fj'^  ,,^asbeW  off 

And  as  tto.  ^"fc  ;°^^,uc,  Ac  \clfc«»  ^^^^  ^^,  h*d  f  rc«e«. 

,,hav»ng»^P       fcy,oWprcm.ffes                                ^^^ 
andtbctcfot^^** ^ 


— ■ — ' —    T^^  -n his »»»"**' 

*^?*  .J  .r  ii.fw-'/*'  '"li„  the  !««« 


•vJ'  ^*    j\.^     «  A^*^'  J/  term,  *7^^V     </wing  »^^  r  v  r  >f  •  a»^  ' 
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Then  it  was  cAgeded,  that  the  defendant  the  executrix  of 
the  widow  who  had  laid  down  the  36  /.  fine,  Ihould  have  in* 
tereft  for  fuch  fine. 

But  the  court  denied  thit,  in  regard  (he  was  to  have  her 
life  in  the  renewed  leafe  by  virtue  of  the  will,  and  tho'  (he 
periiaps  might  not  outlive  the  firft  year  of  the  leafe,  yet  (he  had 
her  chance  for  it  i  fo  the  court  denied  any  intereft  for  the  fine, 
but  allowed  the  charges  of  the  renewal  (i). 

And  forafmuch  as  the  leflee  had  not  fealed  a  counter-part 
of  the  leafe,  which  the  church  of  Hereford  had  infifted  upon, 
to  the  end  that  they  might  have  the  covenant  of  the  leflee  for 
their  fecurity,  for  which  reafon  the  leafe  remained  in  a  third 
perfon's  hands,  and  was  not  delivered  over  to  the  widow  and 
executrix  of  the  teftator : 

The  court  ordered  that  the  old  leafe  (hould  be  furrendered, 
and  that  the  church  of  Hereford  (hould  make  a  new  leafe  for 
the  old  term  which  would  be  good  (it  being  to  commence 
from  a  time  paft)  to  the  plaintiff  the  devifee  of  the  real  eftate ; 
and  the  plaintiff  to  repay  to  the  executors  of  the  widow,  what 
had  been  paid  by  them  to  the  church  for  the  rent  grown  due 
after  the  widow's  death  (a). 


Aonis  V, 
Clement. 


C4603 


with  a  (imilar  limitation  to  his  daughter, 
and  the  heirs  of  her  body,  remainder 
to  the  heirs  of  the  teilator's  family* 
This  caie  was  twice  argued  in  K.  B. 
and  the  court  upon  v^  full  confidera- 
tion,  and  with  fome  reludance  deter- 
mined, that  the  two  leafehold  farms 
did  not  pafs  by  this  devife.— -Lord 
Mmmsfiild  \n  delivering  the  j  udgeroent  of 
the  court  ftated  tlie  will  at  length,  and 
faid,  he  did  fo  in  order  to  (hew,  that 
there  were  no  words  in  the  will,  ex- 
cept the  daufe  of  device  itfelf,  which 
indicated  any  intention  in  the  teftator 
to  convey  the  leafehold  premises,  and 
that  although  the  words  of  the  devife 
were  very  comprehenfive,  yet  a/yfttm 
of  legal  cwfirnQiw  had  beta  efiablijhid  bf 


former  cafes  (ifpcdally  Rofe  v*  Bartlet, 
and  Davis  w.  Gibbs)  which  precluded 
them  from  confidering  the  intention  of 
the  teilator  on  the  words  of  she  devife, 
as  they  otherwife  might  have  done,  and 
bound  them  in  their  dtcifion  of  the 
principal  cafe. — N,B.  It  feems  that 
Addis  v.  Clememt  was  not  once  adverted 
to  in  the  confideration  of  Pifoi  v.  Bic^ 
card/on. 

(l)  On  this  fubjca  vide  rerne^  y. 
Verney^  1  Vcz.  428.  Rakvy.  Chicbefter, 
Bro.  Cha.  Rep.  19S.  (note)  Otuen  v. 
Williams t  Bro.  Cha.  Rep.  199.  (note) 
Pickering  v.  Fo-wles,  Bro.  Cha.  Rep, 
'97»  Nightingale  v.  Lawfon,  Bro. 
Cha.  Rep,  440. 

(a)  Reg.  Lib.  A.  ijz-j^  fol.  449. 


A  a  4* 


Farewell 
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Cafe  145.  Farewell  verfus  Coker. 

Lord  Ciian- 

celloi  King.  T\yr  R-  Fartwell  employed  one  Bower  of  — —  in  Smtr^ 

%  Eq.  Ct.  Ab.  J^VJ^  fttjhin  as  his  Tolicitor  in  a  caufe  in  chancer79  and 

A  cono try  client  Bowir  the   foHcicor  employed   Mr.   HTaker  Edwards  as  bit 

employs  an  at-         ,     ,   . 

torney  or  fo-  Cicrk  ID  COUrt. 

licitor  in  the 

cnuotiy  in  a  caufe  in  chancety,  the  (blicitor  employt  a  clerk  !d  chancy,  the  client  1o  the  cooniry 

pays  his  fulicitor,  but  the  clerk  in  chanceiy  \%  unpaid.     The  client  not  bound  to  pay  tbe  ^k^  ia 

diancery  j  but  if  the  latter  has  any  papers  in  his  haods^  he  may  retain  them. 

Mr.  Farewell  paid  Bower  at  feveral  times  about  800/.  wbick 
he  alledged  was  more  than  was  due  to  him  upon  his  bill*  Mr. 
Bower  died,  and  bis  widow  adminiftred  to  him,  Mr.  Edwm-ii 
the  clerk  in  chancery's  bill  continued  unpaid,  and  he  delivered 
out  feveral  papers,  copies  of  depofitions,  and  orders  to  other 
folicitors  for  the  ufe  of  Farewell  in  Qrder  to  an  ifliie  in  tbi^ 
caufe. 

Mr.  Farewell  on  petition  got  an  order  to  tax  bower's  bill^ 
;dledging  it  was  overpaid,  upon  which  Edwards  got  an  order 
ex  farte  from  the  Mafter  of  the  Rolls,  to  ftay  the  taxing  of 
the  bill  and  all  proceedings  till  his  bill  paid. 

On  petition  to  the  Lord  Chancellor  to  fet  afide  that  ordet^ 
t  4^0  inany  things  were  urged,  as  that  the  clerk  in  court  was  the 
fworn  clerk,  and  to  be  taken  care  of  by  the  court  as  their 
officer ;  that  even  at  the  hearing  of  the  caufe  the  Lord  Chan* 
cellor  has  flopped  the  fame  from  proceeding,  on  the  clerk  in 
court's  infilling  to  be  paid,  or  fecured  his  bill;  and  that  it  is 
at  the  peril  of  the  country  client  to  enquire  and  flop  moneys 
for  the  payment  of  the  clerk  in  court,  to  whom  both  the=^ 
country  folicitor  and  country  client  are  at  flake. 

Lord  Chancellor :  The  client  in  the  country  employs  only  the 
attorney  or  folicitor  in  the  country,  and  knows  nothing  of  the 
clerk  in  court,  where  it  is  a  caufe  in  chancery,  or  of  the  en- 
tering  clerk  where  it  is  a  caufe  at  law ;  and  on  the  other 
hand  the  clerk  in  court,  or  entering  clerk,  being  (generally) 
perfedl  flrangers  to  the  country  client,  give  credit  to  the  attor- 
ney or  folicitor  in  the  country  only;  fo  that  if  the  country 
client  pays  his  principal,  who  is  the  country  attorney  or  folV* 

cilof) 
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citor,  he  is  thereby  difcharged,  and   muft  not  pay  the  fame     Farewell 
debt  twice.  '^• 

COKER.« 

All  I  can  do  for  the  clerk  in  court  is,  to  take  no  paper  out 
of  his  bands  till  paid;  andif  any  thing  be  remaining  due  in 
^Ir.  Farewell*^  (the  country  client)  hands,  I  will  flop  it,  and 
the  fame  fliall  be  ^zi^  to  Edwards  the  clerk  in  court  (i). 
Alfohere  being  fome  proofs  by  affidavits  of  FarewelFs  retain- 
ing Edwards  to  take  care  of  the  caufe,  let  that  be  tried  in  an 
a&ion  at  law  to  be  brought  by  Edwards  againft  Farewell. 

(l)  Vide  fajlor  V.  Itewis^  2  Vcz,  in*  and  3  Atk.  727.  S.C. 


■  H        I 14  —  ■  ■        >!■    y    ■■  — ^^ 


»  Y. 
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D    E 
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Cafe  146. 

Maftcr  of  the 

Rolls. 

sEq.  Ca.  Ab. 

7SS-  P»«  »»• 
734.  pU  4. 


Carleton  i;^r/2^j  Bright welK 

N  a  bill  for  tithes  in  kind,  the  defendant  infifted  on  fe- 

vera]  modas*s^  one  of  which  was,  that  the  inhabitants  of 

fuch  a  tenement  with  the  lands  ufually  enjoyed  therewith,  bad 


I 


tithe  of  corn  for   been  accuftomed  to  pay  fuch  a  modus  for  tithe-corn  ( i  )• 

the  inhabiunu 

of  fuch  a  tenement  and  the  lands  therewith  ofoally  enjoyed^  roid   for  uncertaintj*  ia  rcgaid  tkt 

teAcment  may  be  iminhabited,  and  the  lands  often  Ihifted  and  let  with  other  farms. 

Cur* :  This  is  quite  uncertain,  the  houfe  may  fall  down,  or 
be  uninhabited,  and  then  no  modus  will  be  payable  ;  alfo  no- 
thing can  be  more  uncertain  than  lands  ufually  enjoyed  with 
the  tenement,  Hnce  the  lands  let  with  a  farm-houfe  may  pro- 
bably be  often  (hifted  (2}. 

T/Uy^  Tithes  being  demanded  of  turkies,  it  was  objeded 
that  in  Af^^r  599.  (//ir^^n  verfus  Prince)  it  was  iaid»  tlut 
turkies  were  things  ftra  natura  and  not  tithable,  any  more 
than  partridges,  and  that  turkies  were  not  brought  hither  from 
beyond  fea  before  Queen  Elizabeth's  time. 

Cur* :  I  cannot  fee  but  that  turkies  are  birds  as  Ume  as 
hens  or  other  poultry,  and  therefore  muft  pay  tithes ;  it  is  truc^ 
if  tithes  be  once  paid  of  the  eggs,  there  can  be  no  demand  made 
a  fecond  time  in  refpe£l  of  the  chicken  hatched  afterwards. 


Turkies  tith- 
able, but  if  tithes 
are  paid  of  eggs, 
then  none  to  be 
paid  for  the 
chicken* 


[463] 


(1)  By  the  Rcgifter's  book  no  foch 
modus  for  tythe  corn  appears  to  have 
been  in  queftion^in  the  caufe,  but  the 
defendants  by  their  anfwer  inAfled  that 
••  edi  occupiers  of  farm  boufes  below  or 
''  on  the  north  iide  of  a  lane  called  Bur- 
**.^fldd  Lemif  with  the  lands  ufually  oc- 
'  "  'id  therewith,  have  time  out  of 
i  paid'  3  d*  at  Michaelmas ,  in  each 
r,  for  each  cow'«  and  all  occupiers 


*'  of  farra-houfes  above  the  lame  lane, 
'*  or  on  the  fouth  fide  thereof,  with  the 
"  lands  ufually  occupied  therewith,  have 
'*  time  out  of  mind  paid  zd,  yearly  for 
*'  each  cow."  in  lieu  of  tythe  of  milk  in 
kind.  His  Honor  declared  this  modus 
to  be  uncertain,  and  directed  an  ac- 
count. Reg.  Lib.  A.  I7«27.  fbl.417. 
(2)  Vide  Chapman  v.  Moufon,  pof(. 

3^1 
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v. 
Bright- 

WELL. 


Mills  are  tith* 
able^  but(he]r 
are  to  pay  only 


manner  of 
charges  dedud- 
fd. 


^dfyj  There  was  another  demand  made  by  the  bill  of  the    CARLBTotf 
tithe  of  a  corn-mill,  and  it  was  infifted,  that  every  loth  toll- 
difh  was   due.     x  Sbow.   28  x.     GumbU   verfus   Falkingham. 
Cartb.  215. 

But  it  was  replied,  that  this  matter  was  determined  in  the 
cafe  of  (1}  Chambirlain  verfus  Kneatt  in  the  houfe  of  lords, 
upon  an  appeal  from  a  decree  of  the  court  of  exchequer  where  ^I^^f^  '*'^ 
the  bill  was  brought  for  tithes  of  a  malt-mill  in  Tiverton  in  gains  after  aU 
Dimnftnn^  and  where  the  lords  determined,  with  the  afSftance 
of  eight  judges  (whereof /fi^//  C.  J.  was  one),  that  mills  were 
dthable,  but  that  the  fame  was  a  perfonal  tithe,  and  fo  ought 
to  be  paid  out  of  the  clear  gain  after  all  manner  of  charges 
and  expences  deduced ;  upon  which  authority  the  Majier  of 
ibiRoUi  decreed  the  mill  in  queftion  to  pay  tithes,  but  that 
they  fhould  be  paid  only  as  a  perfonal  tithe. 

N§ti ;  In  this  caile  it  was  faid  and  admitted)  that  in  a  bill   in  a  bill  for 
brought  by  a  parfon  for  tithes^  tho*  the  right  thereto  be  ever  chequer  the  ^* 
fi>  plain,  yet  in  the  exchequer  the  decree  is  not  that  the  de-    «~"<*«creet 

•^        '  '  *  payment  of 

fendlnt  fliall  pay  tithes  for  the  (2)  future,  but  that  he  (hall   tithes  to  the 
account  ifor  and  pay  what  tithe  is  due  to  the  time  of  bringing   fiiTnVtfae  bij], 
the  bill,  but  in  the  court  of  chancery  it  is  to  the  time  of  ^"^[^  chancejy, 

'  'to  the  time  of 

the  (3)  decree.  Likewife  in  the  exchequer,  where  an  infant  t^e  decree  \  aifo 
*  is  party  and  his  intereft  is  concerned,  the  court  does  not  ul^^^ttM* 
aDow  of  an  order  to  examine  a  witnefs  viva  voa  to  prove  a   ^^^*I«' •**!*"*** 

'  cxamioe  a  wit- 

deed  or  exhibit,  but  a  witnefs  muft  be  examined  in  the  office    nefs  vivamce, 

•    ^  ^     •  but  the  witnefa 

Upon  interrogatories.  i,  to  be  exa- 

nined  on  interrogttoriea  in  the  offict » 

[•4643 


(i)  X  Eq.  Ca.  Ab.  366.  pi.  3.  and 
I  Bro.  P.  C*  f$7.  by  the  name  of 
Chmmbiftmn  v«  NrwU* 

(2)  But  in  CbambirUun  v.  Ne<wte 
(uU/uf.)  the  Hoofe  of  Lords  ordered 


that  the  tithes  fhould  be  continued  to 
be  paid  m/uture, 

(3)  Vide  Archbiihop  of  Tori  v. 
Stapliton,  2  Atk.  136.  Bell  v.  Read, 
3  Atk.  590. 


Anonvmus.  Cafe  147. 

Mailer  ot  the 

TH  E  defendant  prayed  time  to  anfwer,  but  afterwards   ^^^^^  ^^^ 
put  in  a  plea ;  upon  which  the  Solicitor  General  moved    x.ord  Chan- 
to  difcbarge  the  plea,  the  defendant  having  in  bis  petition  for   cellorKiNc. 

On  ^imc  given 
to  anfwer  tbe  dctediAt  mij  pot  in  «  plea,  for  that  it  at  an  anfwer,  aad  on  oath^  but  ciuuiot  put  ii^ 
B  daflBUfcra 
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Akokymxjs.    tfme  fubmitted  to  anfwer,  and  a  plea,  tho*  on  oath,  is  yet  « 
dilatory. 

Refp.  A  demurrer  after  fuch  petition  for  time  to  anfwe^ 
would  be  irregular,  .but  a  pica  is  an  anfwer,  and  is  upon  oath 
as  well  as  an  anfwer,  and  fo  determined  in  lord  StnMrd'i 
cafe,  who  pleaded  after  time  prayed  to  anfwer. 

Whereupon  the  Majier  qf  th^  Rolk  ruled  that  this  pica 
came  in  regularly  (i). 

Mil.  -■  I  I  , 

(1)  So,  Robei^N  Y.  Har{Uj^  Bro,  Cl\a.  B.cp.  56^ 


Cafe  I48« 

lord  Chan- 
cellor King. 

£  £q.  Ci.  Ab. 

ycmo  feifrd  of 
a  copyhold,  un 
xnirriipe  of  her 
daughtcrto  J.  S« 
lurrenders  ir 
to  she  uCc  of 
J.  S.  and  hif 
intended  wife 
and  the  heirs  of 
their  bodies* 
rcoMindor  to 
J. S.  in  fee) 
the  narriage 
t4ke»  etfea ;  the 
hufkaad  Agnt  a 
writing  whereby 
be'nrnsthatthe 
rimitaciofi  uf 
the  remainder, 
in  fee  10  him 
W13  a  miftake, 
and  that  icw^^ 
intepdod  tobe 
to  the  vyifc,  aad 
aceordiiigly  co. 
venanti  to  ftand 
feifed  oi  the  re- 
mainder in  foe 
in  truft  for  th^ 
wife  in  fee; 
this  is  nut  a 
mere  voluntary 
(OTeq)|nCy  and 
equity  wiU  com . 
pel  the  fi^fflrm- 
»ncf  of  it 

[  V5  3 


Randal   verfus  Randal. 

A  Feme  feifed  of  the  reverfton  in  fee  of  a  copyhold  eftato 
in  Mf/o/i^  expectant  on  her  fiatber's  death,  and  having 
agreed  to  marry  her  daughter  to  J?,  articled  to  pay  to  B.  a| 
the  fnid  marriage  500A  and  furrender  the  copyhold  premiAea 
within  two  months  after  her  father's  death  to  the  ufe  of  B^ 
her  intended  fon-in-law,  and  his  heirs;  upon  which  furrender 
the  father  of  £•  articled  to  pay  her  500  /•  and  by  the  iame 
articles  covenanted  *  to  fettle  certain  freehold  lands  of  about 
80  /.  per  annum^  to  the  ufe  of  his  fon  and  his  intended  wife  for 
their  lives,  remainder  to  the  heirs  of  their  bodies,  renuiindef 
to  the  fon  in  fee,  which  fettlement  the  father  accordingly 
made.  The  mother  furrendcred  the  copyhold  to  the  ufe  of 
the  hufband  (the  fon-in-law)  iufie^  and  the  marriage  having 
taken  efFe£l,  foon  afterwards  the  hufband  and  wife  and  tbo 
wife's  mother  went  to  an  attorney  in  the  neighbourhood,  and 
informed  him  that  there  had  been  a  miftake  in  the  motherH 
furrendering  the  copyhold  to  the  ufe  of  the  huiband  i|nd  hit 
heirs,  for  that  it  was  intended  to  fettle  the  faiQC  upon  the  hi^f^ 
band  and  wife  and  the  heirs  of  their  two  bodies,  remainder  to 
the  heirs  of  the  w'lfe^  and  that  it  was  reafonable  it  (hould  be  fo 
fettled,  it  being  tbe  wife's  mother^s  inheritance  |  wherefore 
they  defired  the  attorney  to  redify  this  miftake  \  but  the  huf- 
band withal  defired  it  might  not  be,  done  by  way  of  furrender, 
becaufe  this  might  probably  come  to  the  knowledge  of  the 
hufband's  father,  of  whom  the  hufband  was  in  great  awe,  and 
whQWas  >  paflion^te  wd  fcv^rc  iinan  towards  him.  .  tJppA 

this 


Dc  Term,  S.  Trin.  1728^ 


RandaL% 


IS  the  attorney  drew  a  deed  reciting  the  former  furrendef      k«)ri>i*t» 

.ade  by  the  mother  of  thefe  copyhold  premifTes  to  the  ufe  of  *^- 

le  hulband  in  fee,  but  taking  notice  at  the  fame  time  that  this 

as  a  Miftake,  it  being  intended  to  be  fettled  on  the  hufband 

id  wife  and  the  heirs  of  their  bodies,  remainder  to  the  heirs 

fthe  wife;  wherefore  the  hufband  covenanted  that  he  would 

9ad  feifed  of  the  copyhold  premifles  in  truft  for  himfelf  and 

is  wife  for  their  lives,  remainder  in  truft  to  the   heirs  of 

leir  two  bodies^  remainder  in  trufl  for  the  wife  and  her  heirs, 

'ith  i.  Covenant  from  the  hufband  to  convey  the  premUTes  to 

lele  Qfes. '. 

The  hu^nd  had  iflue  by  his  wife  a  daughter,  ahd  having 
poa  his  admittance   to  the  copyhold  premifles  furrendered      r  ^^gg  1 
hem  to  the  ufe  of  his  wi)),  was  prevailed  upon  foon  after  by 
is  father  to  make  a  will,  and  thereby  dcvife  this  copyhold  to 
is  ^ther  and  bis  heirsk 

The  hufband  died^  the  wife  and  her  daughter  brought  this 
4nagainft  the  father  of  the  hufband,  infifling  the  mother  was 
mpofed  upon  by  thefe  articles,  and  the  intention  was,  that 
he  copjrfadd  fbould  be  furrendered  to  the  ufe  of  the  hufband 
tndwtfe  in  tail,  remainder  to  the  wife  in  fee;  that  to  tt&ify 
his  miftake  the  deed  of  truft  was  made^  and  therefore  the 
ilaintiffs  pra}Td  that  the  hufband's  father,  having  got  the 
egal  eftate  of  the  copyhold  by  his  fon's  will,  fhould  convey 
C  according  to  the  ufes  or  trufls  in  the  deed  of  trufl. 

Againfl  which  it  was  urged  by  the  defendant's  counfel,.  lyf, 
rhat  there  was  no  proof  of  the  mother's  being  impofed  upon 
ly  the  articles,  but  on  the  contrary  the  mother  was  to  have, 
md  did  adually  receive  from  the  father,  upon  the  making  this 
urrender,  300/.  confideration  ;  and  it  was  dangerous  to  ad- 
nit  of  parol  proof,  in  contradidlion  to  the  plain  and  exprefs 
Krords  of  written  articles ;  quod  cur*  concejjit* 

%dfy^  That  this  deed  of  trufl  was  gained  unduly  by  the 
notber  of  the  wife  from  her  fon-in-law  the  hufband,  and 
letrfg  plainly  a  voluntary  deed  ought  not  to  be  made  good  in 
tquity. 

Lord  Chancelhr  took  time  till  the  next  day  to  confider  of 
t ;  and  the  caufe  then  coming  on,  .Mr.  Solicitor  General 
Ftf/ttf/ iuflfled  on  behal(of  the.plaindfFs,  that  equity  follows 

th6 
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Randal       the  law  in  this  cafe;  and  as  at  law  tho*  a  promife  widtout  a 

^*  confidcration  was  nudum  pa£ium^  and  not  fueable,  yet  a  deed 

or  covenant  to  pay  money,  or  to  do  any  a^  baTing  the  fi>- 

^  ^  T  ^  lemntty  of  a  deed,  did  import  a  confideration,  and  as  it  mu 
fueable  at  law,  fb  it  was  alfo  in  equity,  unlefs  it  were  to  de 
Something  vain  and  unequitable ;  accordingly  in  i  Verm,  427. 
J?Mr/verfus  Nuthal^  it  is  Taid  ptr  cur\  that  an  agreement,  Ac' 
voluntary,  yet  if  under  hand  and  feal,  ought  to  be  decreed  in 
a  court  of  equity ;  fo  in  the  cafe  of  Hujband  and  PsOari^  Fd. 
1718-19.  a  fisither  poflfefled  of  a  term  for  years  held  of  the 
church,  and  renewable  every  feven  years,  affigned  this  leafe  to 
his  fon  in  truft  for  himfelf  for  life,  remainder  in  truft  for  die 
fon,  his  executors,  adminiftrators  and  affigns^  and  the  Mnec 
covenanted  to  renew  the  leafe  every  feven  years  ts  long  as  be 
Ihould  live ;  the  fon  died,  and  the  feven  years  pafled,  apoo 
which  the  executors  of  the  fon  brought  a  bill  to  compd  the 
father  to.  renew  the  leafe ;  and  decreed  that  the  father  flioiild 
at  his  own  expence  renew  it,  tho'  this  was  a  vduntary  cove* 
nant,  and  the  bill  had  been  brought  by  the  exccuton,  iHw 
feemed  to  be  out  of  the  confideration  of  blood,,  which  migkt 
have  fupported  the  covenant  as  to  the  fon.  Likewife  thecal 
oi  JVlfeman  v.  Roper ^  21  Car.  i.  i  Chan.  Rip.  84.  where  t 
voluntary  covenant  to  make  a  fettlement  in  the  following  cs- 
traordinary  cafe  was  by  the  court  carried  into  execution :  JL 
had  married  a  wife  without  his  Other's  confent,  and  the  onde 
of  J.  with  an  intent  to  reconcile  him  to  his  father,  and  for 
natural  affedlion,  covenanted,  that  in  cafe  the  manor  of  DA 
ihould  defcend  to  the  uncle  from  his  farther,  then  the  uock 
would  fettle  it  upon  himfelf  for  life,  with  remainder  to  hb 
nephew  and  his  wife  for  their  lives,  remainder  over;  the 
manor  of  Dak  did  defcend  to  the  uncle,  and  the  Ion  and  kis 
wife  brought  a  bill  to  compel  the  uncle  to  fettle  this  manor, 
who  was  decreed  to  fettle  it  accordingly,  tho'  this  was  a  vo- 
luntary covenant ;  and  what  occafioned  the  greater  queftioflf 

£  468  3  and  the  fearching  into  precedents,  was,  its  being  a  covenant 
to  fettle  a  bare  poflibility,  an  eftate  before  he  had  it,  which 
the  uncle  might  never  have  ;  but  notwithftanding  a  fpedfic 
performance  was  decreed  even  of  this  covenant. 

On  the  other  fide  feme  precedents  were  cited,  where  incife 
either  of  a  voluntary  conveyance  or  covenant,  equity  would 

3  ^^^ 
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mot  help  adefed  in  the  one,  or  decree  a  fpeclfic  execution  of      Randal 
die  other  $  and  the  cafe  of  (a)  Fur/acre  verfus  Robin/on  wat  '^\ 

mentioned,  where  a  man  made  a  defe£Uve  conveyance  of  a  ,  ^  • 
copyhold  to  his  baftard  child,  with  a  covenant  for  further  alTu-  Cbaa.475. 
cance  ;  on  a  bill  brought,  and  hearing  before  the  Majlir  eftht 
H§Bt9  and  upon  appeal  before  Lord  Chancellor  Cowpir^  both 
the  Ma/Ur  •/  the  Rolls  and  the  Lord  Chancellor  difmifled  the 
bill,  in  regard  it  was  a  mere  voluntary  conveyance,  tho*  every 
one,  even  at  common  laW)  ought  to  maintain  his  own  natural 

ciuid. 

Lsrd  CbafUillor :  I  would  not  enter  into  the  coniideration 
whether  a  court  of  equity  will  aflift  and  make  good  a  voluntary 
.  conveyance,  when  (poffibly)  precedents  may  be  both  ways; 
but  I  do  not  think  this  is  a  mere  voluntary  conveyance ;  for 
when  thebu(baod  of  the  daughter  does  by  deed  under  his  hand 
and  feal  declare,  that  he  intended  this  copyhold  in  queftion 
ihottld  have  been  fettled,  on  himfelf  and  his  wife,  and  the  heirs 
of  their,  two.  bodies^  with  remainder  to  the  heirs  of  the  wife, 
and  to  redity  the  miftake  that  had  been  made  in  the  limitation, 
and  in  confideration  of  natural  love  and  affefiion,  the.bu(band 
covenants  to  ftand  feifed  of  this  copyhold  in  truft  for  himfelf 
for  lifis,  then  to  his  wife  for  life,  and  to  the  heirs  of  their  bodies, 
remainder  to  the  heirs  of  the  wife;  I  fay,  when  the  hufband 
nnder  his  hand  recites  what  his  intent  was,  and  that  the  con- 
veyance of  the  copyhold  in  a  different  manner  was  a  miftake,  I  r  ^gn  ] 
muft  cake  the  husband's  intention  to  be  as  he  himfelf  recites 
it;  taking  this  to  be  fo,  and  that  it  was  a  miftake  to  make  a 
conreyaoce  of  the  copyhold  in  a  different  manner,  then  it  was 
butjufticeinthehuibandtoredlify  this  miftake,  and  fettle  the 
copyhold  as  was  at  firft  intended  by  the  parties. 

80  the  court  decreed  the  devifee  the  father  to  fettle  the  copy4 
hold  premifles  Recording  to  the  limitations  of  the  trufts  in  the 
deed,  to  the  bufl>and  and  wife  for  their  lives,  remainder  to  the 
heirs  of  the  body  of  the  hu(band  and  wife,  remainder  to  the 
wife  in  fee  (i). 


(1)  Reg.  Lib.  B.  1728.  fbl.  465* 


Ford 
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Cafe  149.  Ford  ver/iis  Flemiog. 

X^ord  Chan- 
cellor King,  gy  jjg^  ^;„  g^^^  ^  i^^j.  grandaughtcr  Jldary  Ford  40^ 
,  Eq.  ca.  Ab.  -^»  ^^^  ^f  ^  j^i,^  j„^  ^Q  j(jg  ^eftatrix  from  J.  S.  for  rent. 
One  by  will  (he  the  faid  AiSify  Ford  allowing  her  part  of  the  charge  of  re- 
to^the^uftator"*  Covering  the  fame ;  and  the  teftatrix  bjr  her  will  gave  the 
for  rent  from  rcfidue  of  the  rent  due  to  her  from  7.  S.  to  her  grandfon 

3»  ana  now  in  j  ^ 

B.*s  hands,  af-     ff^lltam  fFeeden  Ford^  haalfo  allowing  bit  part  of  what  iboiih) 
teftator  fues  6.    be  expended  in  the  recovery  thereof, 

for  this  renty 

^d  recovers  it ;  yet  thit  Is  no.  ademption  of  the  legacy,  for  the  teftitof*t  fqiiig  Ibr  (t  might  haft 

\^fk  Qccafioaed  by  his  (hiokiA|  tbt  4ebt  io  danger. 

After  the  making  the  will  A*  the  teftatrix  fiie4  for  theft 
arrears  of  rent,  and  received  them  iq  her  life-time. 

On  a  1>ill  brought  by  the  grandaughter  for  this  40  /•  Mr. 

^'''  i2jr^^  on  behalf  of  the  defendant  iniifted,  that  the  diverfity 

taken  in  this  cafe  had  been,  if  the  flebtor  who  cannot  be  com<i 

r  47^  ]  pcUed  to  keep  it,  voluntarily  pays  in  the  debt,  fo  that  it  is  hii 
own  a£t,  and  the  creditor  is  bound  to  retQive  it,  tlus*  is  00 
ademption  of  the  legacy,  for  it  muft  be  the  aft  of  the  teftatm^^ 
and  not  the  aft  of  the  debtor  who  is  a  third  perfon,  whicli  is  to 
revoke  the  will ;  but  in  the  prefcnt  cafe,  where  the  teftaUx'^ 
called  in  the  debt,  nay  fued  for  it,  and  would  not  fiiffeY  it  to 
continue  where  it  was,  this  was  altering  the  condition  and  (late 
of  the  thing  bequeathed,  and  muft  confequently,  as  to  that  be 
a  revocation  of  the  will;  it  was  like  the  cafe  where  one  deVMfe 
land  and  afterwards  difpofes  of  it,  this  is  a  revocation ;  nay 
tho'  the  feoffment  be  to  the  ufe  of  the  teftator  and  bis  heirs, 
jiay  even  tho'  it  be  to  the  ufe  of  the  will ;  and  it  lyas  obferved, 
that  the  will  intended  this  debt  (hould  continue  until  the 
time  of  the  teftatrix's  death,  bccaufe  it  was  faid  the  lega- 
tees fhould  allow  their  proportion  of  the  charges  of  recover* 
ing  it. 

To  Vhich  it -was  replied,  that  this  legacy  being  40/.  <foul4 
not  be  called  a  fpecific  legacy,  but  only  fo  much  money,  and 
the  debt  due  for  rent  was  added  in  favour  of  the  legatee^  as  s 
certain  fund  for  payment  of  the  legacy,  and  what  w^  intended 
in  favour,  and  for  the  benefit  of  the  legatee,  ougtt^not'to  be 

turned 
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turned  to  his  difadvaatagc ;  and  the  cafepf  OrrmnA  Smithy  Fo»dv. 
2  Fern.  68f.  as  alfo  Poulet*»  cafe  in  Raymond  335.  were 
cited  as  in  pointy  lAteit  tW  Ac  debt  betpie^thcd  was  called 
in  and  received  by  the  teftatri}(  herfelf  in  her  life-time,  yet  it 
Iras  rdbif  ed  this  did  hot  avoid  l!be  legacy,  (br  that  the  re^ 
caiving  in  the  debt  ii^croifed  tfte  i)erfonal  ^fiMe^  which  was  to 
anfwer  the  legacy. 

Lord  ClHiHCittmr  tooi(  time  till  die  next  day  to  conCder  of 
this  cafe,  and  obferved  that  the  authorities  of  the  hooks  were» 
that  tho'  the  ttftator  called  in  the  debt,  yet  it  was  no  ademp-      [  47I  3 
tioo  of  the  legacy  \  iind  fo  were  the  two  cafes  ptcd^  PouletW 
cafe  in  &jtytn$nd^  an4alfo  in  Swinb.  ^^%.  and  that  t||e  reafoi^ 
given  why  the  teftator's  calling  in  tihe  legacy  fiioMld  not  b^ 
an  ademption  thereof  was,  becaufe  it  muft  be  prelfmcd  to 
have  proceeded  from  the  teftator's  apprehenfion  the  debt  was 
in  danger  la)  and  therefore  to  havp  been  done  in  favour  of  the   in)  Sec  dte  cafe 
legatee,' to  the  intent  he  might  not  Iqfe  his  legacy,  and  what  mondT.  tM^ 
was  done  m\X  of  kindncA  tQ  the  ^gatee|  oi^t  not  to  he  in-   ^J?^  ^ '» 
tctpnted  to  his  prejudice. 

His  LtMrdQiip  took  notice,  how  the  fame  ajlicu)  had  been 
cooftnied  in  two  fucl^  oppofite  fenfes  \  howevpti  he  I^ldt  up<?n 
t^  authorities  aforefaid,  that  the  teiUt;i;i*s  receiving  in  th^ 
ddit  hfrfelfa  tho'  upon  her  fuing  for  it,  was  no  adeipption  of 
fhcleaacy  (i). 

.?         '         ,  — ■'""' "• — ' — ■ — ' 

(i)  Vide  Eariof  Tl^tfiMa^v.  Earl  of     M'ager,  ante  330U 
4|^l  ante^   \  vol.  46^      ftjdir  \r, 


Tot.  ft  Ilk  PapiHon 
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Cafe  1^9.  Papillon  ver/hs  Voice, 

At  the  R  :lls. 

I  Eq.  Cj.  Ab.        jf  Dcvifed  10,000/.  to  tru'^ces  to  be  laid  cut  in  apurckafe. 

18  V  pi.  10.  •  of  lands,  and  to  be  fettled  on  B.  for  life,  without  im- 

a  Kcl.  in  Clia.  r        n  % 

s7, 34.  peacbment  of  waite,  and  from  and  after  the  determination  of 

tV,o^o7.'^to  ^^^^  ^^^^^  ^^  truftees  and  their  heirs  durii.j  the  life  of  B. 

**"i"*  b  "1  -d  ^°  preferve  contingent  remainders,  remainder  to  the  beirs  of 

out  in  Undt  thc  body  of  B,  with  remainders  over,  with  a  power  to  S.  to 

tied  on  B.  for  make  a  jointure ;  and  by  the  fame  will  jf.  dev'ifed  lands  to  B. 

lire,  without  foj  his  life  without  wafte,  and  from  and  after  the  •  determinatioa 

dcr.cotrudccs  of  that  eftate,  to  truftees  and  their  heirs  during  the  life  of  B. 

ioTthcVihof  ^^  preferve  contingent  remainders,  remainder  to  the  hein  rf 

B  to  fupport  the  body  of  B.   remainders  over,  and  died  leaving  C  eae- 

contingent  re.  '  **  . 

maindersywirh  a     CUtor, 
power  to  B.  to  ■ 

tnake  a  jointure,  remainder  to  the  heirs  of  the  body  of  B.  remainders  OTcr,  and  bf  the  ban 
wit!  dtvifes  lands  to  B.  to  the  fame  ufes,  and  dies  leaving  C.  executor;  B*  fuet  C.  theencMir 
f «  r  the  deeds  reUting  to  the  lands  that  are  in  his  hands,  and  to  faiitc  the  mmey  laid  ovtioMi 
Mv.d  fcttJcJ.  Drcrced  by  the  MaiUrof  the  Rolls,  that  B.  had  but  an  etlatc  for  Tife  in  the  Isi^ 
,4nd  lo  nor  intiilrd  to  the  deeds,  but  that  they  were  to  be  brought  into  c(nlrt>  and  thicd|el«il 
to  be  bi)ught  uich  the  money,  A'cre  to  be  fettled  on  B*  for  his  lile  only,  remainder  to  his  idl, 
&c.  for).  Bui  I7  the  opinion  of  Lord  ChanceJior  King,  B.  was  decreed  to  haw  an  ciare-t|if  ii 
ih':  l-tnds  dtvifeil,  and  confequcntly  to  be  intidcd  to  the  deeds  relating  thereto,  though  at  Co  ibc 
lir.tis  ti  be  purchjfrd,  that  bring  executor)',  and  in  the  power  of  the  coltirt,  B.  wuto  bchotMMt 
for  lifv,  vifiU  reraaindxr  to  hii  fint,  »:»:•  Ion* 

[*472  ]  B,  brings  his  bill  againft  the  executor  to  have  thc  iO»OOoA 

laid  Out  in  land,  and  fettled  in  the  fame  manner,  and  with  ik 
like  limitations  as  the  land  was  deviftd  by  the  will,  by  which 
it  was  infiiled  a  plain  eftate-tail  veiled  in  B.  and  alfo  that  u 
thc  executor  (hould  deliver  to  B,  the  writings  relating  to^lbc 
land  dcvifed,  he  being  intitlcd  to  the  inheritance. 

For  thc  plaintifF  it  was  urged  to  be  an  univerfal  rule,  with- 
out any  exception,  that  where  lands  are  limited  to  one  for  life, 
with  a  fubfcquent  limitation  cither  mediate  or  immediate,  to 
the  heirs  or  heirs  male  of  his  body,  in  all  thofe  cafes  thete- 
<!'•  1  r«.:V  22.      "^"^  ^^^  ^^^^  ^^^  ^  vefted  remainder  in  [a]  tail  in  himfelf,  and 
b.  319.  b.  the  words  [heirs]  or  [heirs  male  of  his  body]  are  words  of 

limitation,  and  not  of  purchafe,  which  rule  was  faid  CohoM 
in  all  forts  of  conveyances,  as  well  in  wills  as  deeds. 

Thus  in    the   cafe   of  King  vcrfus   Melling^  i  f^ent.  2%S* 

..  2  Levinz.  ^%.  vihtvt'^ni^  were  devifed   tOuf.  %t  lifey  and 

'ftucr  his  deceafe  to  the  ifluc  of  the  body  of  A^y  a  fcconti 

wifci 


Dc  Term.  S.  Trin,  lyzi. 

wife,  and  for  want  of  fuch  ifliic  to  B.  in  fee,  with  power  to  J.      Papilloii 
to  make  a  jointure  on  a  fccond  wife.  Lord  Chief  Jufticc  Hale       y^^^^  - 
was  of  opinion,  that  this  was  an  eftate-tail  in  J.   and  tho*  the 
three  other  judges  in  B.  R.   were  of  a  contrary  opinion,  yet 
upon  error  brought  in  the  exchequer  chamber,  the  judgment 
in  B.  R.  was  reverfed,  and  judgment  there  given  according  to  o*- 

the  opinion  of  the  Chief  Juf^ice,  which  was  faid  to  be  a  much 
Ilronger  cafe  than  the  cafe  at  bar,  in  regard  there  was  in  that       [  473  ] 
cafe  not  only  an  exprefs  eftate  for  life,  with  the  like  power  for 
(he  tenant  for  life  to  make  a  jointure,,  (as  in  the  prefent  cafe) '; 
but  the  remainder  was  to  the  ijjiteoi  the  body  of  A.  which  was 
conftnied  to  give  an  eftate-tail  to  A.  tho'  the  fame  words  in  a 
deed  wduld  not  make  an  eftate-tail.     Alfo  the  cafe  of  {a)    (tf)Scevol.  i. 
Bah  verfus  CoUman  was  cited  as  determined  by  lord  Harcourt^ 
where  lands  were  devifed  to  be  fold  to  pay  debts,  and  after 
debts  paid,  the  truftees  were  to  convey  the  refidue  of  the  lands 
Ulifold  to  J.  for  life,  remainder  to  the  heirs  male  of  his  body; 
and  tho'  Lord  Ctwper  declared,  that  this  being  a  cafe  where 
the  court  was  to  dired  a  convepnce  to  be  made,  and  there- 
fore executory  in  its  nature,  it  (hould   be  conftrued  like  ar- 
ticles, for  which  reafon  his»Lordfhip  directed  the  conveyance 
to  be  made  to  A.  for  life,  with  remainder  to  truftees  to  pre- 
ferve  contingent  remainders,  remainder  to  the  firft,  £sV.  fon  of 
if.  in  tail  male  fucceffively,  remainder  to  the  daughters  in  tail 
general ;  yet  on  a  rehearing  before  Lord  Harcourt^  this  decree 
was  reverfed,  being  the  cafe  of  a  devife  of  a  truft  of  land  which 
ought  to  be  taken  as  a  devife  of  the  land  itfelf ;  and  if  this 
had  been  fuch,  a  court  of  equity  muft  have  taken  the  words  of 
the  will  as  they  found  them,  fo  the  decree  ought  to  be,  and  his 
Lordfliip  accordingly  did  decree,  that  the  truftees  fhould  con- 
vey the  eftate  to  A,  for  life,  with  remainder  to  the  heirs  male 
of  the  body  of  A.  which  made  a  plain  eftate-tail  in  A.  and 
there  was  the  like  reafon  that  the  cpareyance  of  the  truft  di- 
re£ted  by  the  will  fliould  in  the  prefent  cafe  follow  the  word< 
of  the  will.     That  the  power  for  B.  the  deyifce  to  make  a 
jointure,  was  no  indication  that  only  an*  eftate  for  life,  and  not 
an  eftate-tail  was  intended  to  pafs,  becaufe,  tho*  tenant  in  tail 
could  make  a  jointure,  yet  he  could  not  do  this  without  dc- 
ilroying  th^  eftate-tail,  by  levying  a  fine  and  fufferlng  a  re- 
covery ;  whereas  the  teftajpr's  intention  might  rcafonubly  be,       [  4:4,   j 

Bb2     *  th-^i 
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PAPItLOW 

Voice. 


[475  J 


that  B.  the  intended  tenant  in  tail  (bould  make  a  jointure  for 
bis  wife,  without  cutting  off  the  intail.  That  in  cafe  of  wills, 
legal  eftates,  or  any  voluntary  conveyance^  equity  ought  not 
to  interpofe  or  give  aflUlance  one  way  or  other,  but  leave  it  t6 
the  law,  where  B.  thc-devifee  being  clearly  intitled  to  an 
eftate-tail,  had  icohrequemly  a  good  claim  to  the  writings, 
That  the  ml/ touching  limitations  of  eftates»  where  an  eftata 
for  life  was  given  to  J.  with  a  mediate  or  immediate  remain*- 
dcr  to  the  heirs  or  heirs  male  of  his  body,  gave  an  eftate-tail 
to  if.  and  that  the  word  [heirs]  was  a  technical  word,  was  very 
well  known  and  depended  upon,  infomuch  that  it  would  be 
dangerous  to  tides  to  fbake  or  fuSer  this  rule  to  be  difpiited. 

As  to  fhccafeof  the  money  dire^E^ed  to  be  lafid  out  in  land 
Ind  fettled  as  above,  if  it  fhould  bethought  clear  (as  it  was  ap- 
prehended] to  be)  that  the  word  [heirs]  muft  be  taken  as  a 
wordof  limitation,  and  to  create  antftate-ail  in  one  part  of 
the  will,  where  the  land  was  devifed,  it  was  impoi&ble  but  that 
the  fame  words  of  the  fame  man  in  the  fame  will  muft  have  an 
uniform  fignification,  and  confequently  that  B.  muft  have  an 
eftate-tail  in  the  lands  to  be  purchafed  with  the  io,OOp/.  land 
and  money  to  belaid  out  in  land,  being  the  fame. 

On  the  other  fide  it  was  faid,  that  as  to  the  rule  laid  down, 
where  an  edate  is  given  to  one  for  life,  with  remainder  (me- 
diate or  imnaediate)  to  the  heirs  or  heirs  male  of  bis  body,  this 
made  an  eftate-tail,  and  th^*^vo^d  [heirs]  was  a  word  Of  Hmi* 
tation  and  not  of  purchafe,  the  fame  did  not  e:<tend  to  the  cafe 
of  a  will,  as  appeared  from  no  cafe  having  been  cited  to  that 
purpofe.  The  only  rule  in  conftrudion  of  wills  was,  the  in- 
tention of  the  party  ought  to  take  place,  however  improperly 
exprcfled.     Now  it  was  impofliblc  by  words  to  exprcfs  the 

•  Intention  plainer  than  the  teftator  had  done  in  this  cafe ;  and 
it  would  be  a  down-ri(^ht  violation  of  hisintentioh  toconftrue 

,the  eftate  devifed  to  /?•  to  be  an  eftate  tail.  For  j^,  the 
eftate  was  devifed  to  B.  for  bis  life  exprcfsly.  2</fy^  It  was  to 
B,  without  impeachmeut  of  vraftc,  which  would  be  vain  words 
if  5.  were  to  have  more  thin  an  eftate  for  life.  3^^,  The  eftate 
Was  devifed  tO  truftees  dufing  the  life  off.  to  prefcrve  con- 
tingent remainders,  fo  that  the  teftator  exprefled  his  intention, 

.that  the  r^jguinticrs  limited  to  ihe^ueoffi.  (hould  be  con- 

,nn'^cnt  rcmai;iclcrs  ;  and  what  could  be  mofe  coiHfaJiclorvfJJ 


tftti expreft  an*  phia  intent^  thtti  to  fay^  tbcfc  remaiAdefs  fliati     PAriLiow  . 
tier  be  contingent^  but  give  a  vcfttd  efts^te-uil  to  S  ?    As  to       Voica^ 
the  motion)  that  the  conveyance  diitA«d  by  a  will  fliolild  be 
in  tbe'w>rds  made  nfiof  in  the  wtlH  it  was  impoffiblo  thia 
Itife  could  univeriaHr  bold;  for.ftippoTe  the  direAion  of  tbe 
w31  waS|  that  the  truftee  (hould  convey  the  lands  to  J.  for 
life,  remaiDddrts  B./or  ever^  this  in  a  deed  would  not  convey 
a  fiscy  as  it  wouM  in  a  Willi  and  tbeitfore  diere  was  no  ne«» 
oeiEty  tbe  words  in  tbe  conveyance  fliould  purfue  ^ofe  in  die 
will :  fo  if  the  words  of  tbe  will  bad  direAed  the  eftate  to  be 
eoQveyed  to  if.  for  lifei  remainder  to  the  \ffii€  rf  bis  My  (he 
bwiiig  none  at  that  Mme  born)  diis  wouM  be  an  eftate-tail, 
but  la  a  deed  it  would  not  be  To.     Again,  if  the  words  10  a 
wifl  were,  that  tbe  conveyance  fliould  be  to  A.  and  bis  hiin 
mdi^  this  wouM  be  an  eftate-tail)  but  put  fuch  words  into  m 
4atd,  and  thetei  for  want  of  faying  of  whofe  body  the  heir  muft 
be,  they  would  give  a  fce-^fimplei  fuul  fiat  conefffhm  per  cw^* 
It  was  alfo  obfervcdi  that  if  tbe  words  of  a  will  be  dark  and 
doubtful,  it  vi^ald  bt  quite  improper  for  equity  to  diie£t  a       [  47^  ) 
aonveyance  in  fucb  words ;  for  that  would  be  to  decree  in  a 
court  of  equity  a  fuit  at  law ;  whereas  the  office  of  a  court  of 
equity  is  to  explain  the  words,  and  put  fuch  a  conftrudion  up« 
00  ttem,  as  that  a  proper  legal  conveyance  may  be  made  of  the 
premifles ;  and  therefore  it  would  be  abfurd  to  admit  the  rule 
bid  down  by  the  other  fide  to  be  an  univerfal  rule.    The  caft 
of  B€ekb§Mfi  verfus  H^ells  was  cited,  which   was  determined 
tUU.  izAntue^  B.  R.  during  the  time  that  Lord  JkbcdtsfitU 
preluded  there^  where  the  cafe  was,  that  J.  kikd  in  fee  devifed 
tbe  premifles  to  B.  to  hold  to  him  for  the  term  of  his  natural 
life  only,  without  impeachment  of  wafte,  and  from  and  after  bis 
deccafe  to  the  iiTue  male  of  his  body^  (if  God  ihouldble£i  him 
with  iflue)  and  to  the  heirs  male  of  fuch  iflue  male,  and  for  want 
of  fucb  iiliie,  tbe  teftator  limited  two  remainders  pver  iath# 
ibnie  words.  And  i:  iras  adjudged  that  B*.  took  but  ao  eftate  for 
life,  the  eftate  being  given  to  him  for  life  only^  and  tbert  was 
A  limitation  afterwards  to  tbe  heirs  male  of  his  ilTue^  which 
was  a  defcription  of  tbe  per fon,  who  was  t0  tajtt  the  elbtih^ 
tail.    To  which  was  added^  that  however  WttU  refpeft  to  thf 
Igads  deviled,  the  court  might  conftrve  B^  to  haye  an  eftat#» 
tail  therein,  yet  as  to  tl^  x  0,000  A  which  was  tt  be  laid  9ut 
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in  lands^  and  to  be  fettled  on  B.  for  life,  &fr.  admitting  that 
the  devife  of  the  legal  eftate  of  the  land  devifed  was  out  of  the 
power  of  a  court  of  equity  to  model  and  alter,  (tho*  the  plain 
intention  of  the  party  were  otherwife)  yet  this  money  to  be 
laid  out  in  lands  was  executory,  plainly  in  the  power  of  the 
courts  and  of  a  court  of  equity  too,  .for  which  realbn,  and 
where  no  rule  of  law  was  to  be  broken,  it  was  hoped  a  pur* 
chafe  would  be  dire^d  to  be  made  wiUi  this  money»  and  a 
fettlement  decreed  in  fucb  manner  as  that  the  meaning  of  the 
party  might  take  effe£t. 

Mafter  of  the  Rolls :  I  have  not  heard  any  cafe  cited,  nor  do 
I  know  of  any  at  prefent,  where  lands  being  devifed  to  J.  for 
life,  remainder  to  the  heirs  of  his  body,  this  in  cafe  of  a  will 
has  been  conftrued  an  eftate- tail  in  A.  The  intent  of  this 
will  is  moft  plain,  but  how  far  confiftent  with  the  rules  of  law, 
and  alfo  how  far  the  fame  words  biin  rftbi  body  in  the  fame 
will  may  be  conftrued,  as  to  the  devife  of  hnds^  to  be  words 
of  limitation,  and  yet  in  the  devife  of  lands  to  be  beugbty  words 
of  purchafe,  I  fliall  confider ;  but  this  is  a  new  cafe. 

Afterwards  on  the  '  of  December  following,  the  Mafier 

of  /J&ziitfib  having  taken  time  to  confider  of  this  matter  folemnly 
gave  his  opinion,  that  as  to  the  devife  of  the  lands  in  this  cafe,  an 
eftate  for  life  only  pafled  to  the  plaintiff  B.  with  remainder  to 
the  heirs  of  his  body  by  purchafe  \  and  therefore  the  plaintiff 
ihould  not  have  the  writings  delivered  to  him,butthefe  (hould 
be  brought  into  court ;  and  that  as  to  the  money  to  be  laid 
out  in  lands,  and  to  be  fettled  to  the  fame  ufes,  the  court  had 
moft  evidently  power  over  that,  which  therefore  ihould  be  fet- 
tled fo  as  to  make  the  plaintiff*  tenant  for  life  only,  and  that 
his  fons  (hould  take  in  tall  male  fucceflively,  Cs^c.  according  to 
the  intention  of  the  teftator  (i). 

*  -But  the  caufe  coming  {ci)  afterwards  upon  an  appeal  before 
Lord  Chancellor  King^  his  Lordlhip  declared,  as  to  that  part 
of  the  cafe  where  the  lands  were  devifed  to  B.  for  life,  tho' 
faid  to  be  without  wafte,  with  remainder  to  truftecs  to  fupport 
contingent  remainders,  remainder  to  the  heirs  of  the  body  of 
jB.  this  remainder  mkis  Within  the  general  rule,  and  muft  oper- 
tie  as  words  of  linAitation,   and  confequently  create  a  vefted 


(1^  Reg.  Lib.  IB.  1727.  fol.  336. 


efbte- 
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Ill  in  £•  t  and  that  the  breaking  into  this  rule,  would 
1  the  utmoft  uncertainty;  wherefore  the  writings  and 
nIs  of  this  cftate  ought  to  be  delivered  to  £.  the  plain- 
it, 

>  the  other  point  Lord  Chancellor  declared  the  court  had 
r  over  the  money  direded  by  the  will  to  be  invcfted  in 
bat  the  diverfity  (i)  was,  where  the  will  paflcs  a  legal 
and  where  it  is  only  executory,  and   the  party  muft 

>  this  court,  in  order  to  have  the  benefit  of  the  will  ; 
:he  latter  cafe  the  intention  (hould  take  place,  and  not 
s  of  law;  fo  that  as  to  the  lands  to  be  purchafed  they 
lot  be  limited  to  B.  for  life,  with  power,  (s^c,  remain- 
lie  heirs  of  his  body,  but  to  B»  for  life,  with  power^ 
aiaindcr  to  truftees  during  his  life  to  preferve  contin* 
nainders,  remainder  to  his  firft  and  every  other  fon  in 
le,  remainder  Qver,  C^r.  (a). 


Papillo/i 

1/. 

Voice. 


ing  an  eftatc  of  freehold  by  the  fame  in- 
ftrumcnt)  can  never  give  an  cftate  by 
purchafe,  as  decided  by  Col/h/t  v.  Col/om, 
2  Atk.  246.  the  objeftions  to  which 
cafe  do  not  tend  to  prove,  that  the  tcf- 
tator  ufed  the  words  •*  heirs  of  the  body" 
in  any,  other  than  their  technical,  mean- 
ing,  but  merely,  that  he  intenJed  an 
cftate  for  life  only  to  the  anceftor,  and 
an  cftate  by  purchafe  to  the  heirs  of  the 
body;  which  the  law  would  not  permi: ; 
whttrcas,  had  l\ie  former  intention  been 
demonftrablc,  it  ihould  have  prevailed, 
the  rule  of  law  not  heing  applicable  to  the 
conftruaion  of  *words^  but  to  the  nature 
and  operation  of  the  efiate  or  interefi  de^ 
yijed.  See  the  other  cafes  on  this  lub- 
jed  in  Bali  v.  Coitman,  ante,  i  vol. 
142. 

(2)  Reg.  Lib.  B»  1731.  fol  i6o. 
For  the  fubfequent  procccdinjrs  in  this 
caufe,  vide  Smjtbtyf.  Clay,  6  Bro,  P.  C. 
395- 


n  many  of  the  cafes  on  this  fub- 
indions  certainly  have  been 
and  relied  upon,  between  legal 
Liable  eftaitcs,  and  between  trufts 
I  and  executory,  but  from  Doo 
Mgt  2  Burr.  iio8,  the  opinion 
-  Juft.  in  Hodgefon  v.  Ambrofe, 
\2j.  and  Jone^  v.  Morgan,  Bro. 
•p..2o6,  it  fecms  that  fuch  dif- 
j  no  longer  cxift  in  courts  cither 
r  equity  ;  that  the  rules  of  both 
re  perfcdlly  concurrent  on  thcfc 
that  in  both,  the  intention  of 
itor  is  equally  attended  to,  and 
5  latitude  admitted  in  the  con^ 
of  words ;  that  where  the  tcf- 
fcs  technical  words  only,  their 
.1  meaning  muft  be  adopted, 
re  it  can  be  fufiiciently  colledled 
!  context  that  he  means  them  in 
er  fenfe,  his  intention  Ihall  pre- 
inft  their  technical  import ;  and 
e  a  limiution  to  heirs,  without 
explanation,  (the  anceftor  tak- 

so'  this  was  Lord  Chancellor's  opinion,  yet  the  qucftion  as  to  the  land 
was  given  up,  the  plaintift' having  brought  a  iuppiemenul  bill,  whereby 
ired  that  by  his  f^ther't  marri;ige-articles  he  \yas  intitlcd  to  an  eftatc- tail. 


B  b 


Laundy 
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Cafe  t5i. 

Lord  Chan- 
cellor Kino, 

I  £^.  Ca.  AV« 

}  £q.  Ca.  Ab. 

J;6f.  p1«9« 
«ldevifeile« 
gicy  of  lAol. 
to  A-  fAjahh  at 
hit  aye  of  2 1 ) 
and  A.  diet  be- 
fore Ht  A«*t 
ciecutort  or  ad* 
iniiiiAiaturt 
thall  not  have 
that  Icfacy  tUt 
fuch  time  ai  A* 
(hadheliTtd) 
(hould  have  at* 
t«inedlf,  and 
my  executort 
Ihail  have  tb< 
inccre^^  in  the 
mran-time. 
r.'jtrflgive  a 
legacj  to  A*  of 
ICO  I.  fuyabU 
at  liis  ageof  xi| 
and  if  he  diet 
het'orei  theoto 
B.  and  A.  diet 
hf  (ore  a  If  B. 
fliall  have  the 
legacy  prefcntly} 
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Lauady  ver/us  WilUams^ 

{^AMV EL  Laundy  having  (everal  children,  by  will  dated 
i!tktii\kof  Novcmbir  1721.  dcvifed  tobisfon  SamtulLaundj 
ftjo/.  to  be  faii  at  his  age  6f  twcnty-on^  \  to  his  fon  tVbiUnvre 
Laundy  aioA  at  his  age  of  twenty-one  j  to  his  fon  Edward 
£411^^  (yet  an  infant)  210/.  at  his  age  pf  twenty-one;  te 
his  daughter  *  the  plaintiff  jfftne  Latd/tdy  150/.  at  her  age  of 
twenty-one>  and  made  his  wife  the  defendant  Rebecca  execu- 
trix and  rcfiduary  legatee.  There  was  a  cis|uie  in  the  wall^ 
that  if  any  of  his  fons  and  daughters  fiiould  die  before  bis^  ber^  or 
their  reJpeJfive  ages  of  twenSy^one^  then  the  legacy  or  legacies  of  htsOf 
hcTj  or  themfo  dyings  Jhould,  be  paid  to  thejurvivors  erfurviver  of 
fuch  children*  The  daughter  was  paid  her  legacy  of  150/. 
having  attained  her  agc^  alfb  the  pimtntiff  SamMoI  having  at* 
taiifediris  age  of- twenty-one  reccrved-  his  legacy  of  tyo^ 
Wlitmore  Lawufy  died  at  the  age  of  eteytn,  and  now  Ibe  fiiim* 
tiff  Samuel  Laundy  the  eldeft  fon  and  Amse  the  davf^fi  wh# 
had  attained  their  ages  of  twenty^onc,  brougfat^s  bill  againft 
the  executrix  Rehecces^  to  have  their  two  thirds  of  fmttnort 
Laundy*%  210/.  paid  over  to  diem,  Edward  Laundy  the  other 
fon  being  yet  an  infant  of  about  twelve  years  old* 

and  not  (lay  till  fuch  time  Uk  A.  Hiould  have  come  to  if* 

For  the  defendant  it  was  infifteJ,  that  the  plaintifls  came 
before  their  time,  forafmuch  as  they  ought  to  ftay  for  their 
(hare  of  the  dcxreafed  infantas  legacy  of  210  A  until  the  deceaf- 
ed  infant  (hould  have  tome  to  the  age  of  twcnty«one  years,  in 
cafe  he  had  lived.  For  i/?,  the  word  [then]  if  any  of  the 
children  (hould  die  before  twenty-one,  then  the  legacy  of  himi 
her  or  them  fo  dying  (hould  go  to  the  furvivors  or  furvivoff 
mud  be  intended,  in  fuch  cafe,  or  if  fuch  h&  happened,  and 
was  not  to  be  conftrued  in  relation  to  any  time,  or  to  (ignify, 
that  on  the  death  of  any  of  the  children,  then  at  that  time  tbtf 
legacy  was  to  be  paid.  7dly^  Legatees  over^  in  caie  any  of 
the  firft  legatees  (hould  die  before  twenty-one^  weft  Oflly  fub- 
ftituted,  and  could  not  be  in  a  bcttef  conditton  dian  the 
original  legatees  were }  confiNiuently,  as'  the(e  could  not  tike 
till  their  ages  of  twenty-one^  by  the  fame  reafon  they  that 
a  camd 
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in  ^Mr  pkces  flioaU  not  take  until  the  original  legatees    LAt^KOY  v. 

Migbt*  (had  thcyKvcd)  have  attained  that  age.     ^^'f^  ^  ^»   ^r^'n '^V 

to  be  prcfUmcJ  die  teftator  had  confidered  with  himfelf  when       ^  ^      * 

and'tt  what  rd^pedive  times  his  eftate  would  bear  the  payment 

of  thefe  feveral   legaties^   and  that  he  had  determined  the 

li^^^s.  A^  jMlt  children  0|oii)d  iie   paid  at  their  fgea  of 

twenty-one^  and  in  the  mean  time  the  rofuhiacy  i^t^e  dl^uW' 

have  them,  and  that  it  ^as  unreafonablethe  death  of  one  of 

■    '  .  ■•  ■  ■     ■    -f* 

the  legatees  under  the  age  of  twenty- one  (hould  accelerate 
t&e  naymcAty  or  prejudice  tile  reflduary  leg^qe,  whaotherwife        ,    . 
would  ceft^inlyhaFe  had  the  beoe^t  of  the  intereft,  until  the 
decealed  infant  ihould  have  come  to  twenty-one. 
.  And  of  this  opinion  was  the  Lord  Chancellor^  who  pro- 
Munced  his  decree  accordSQyly. 

Bot  on  die  ibllowin|p4ay  Mr*  Solicitor  Genjcral  mentioning 
die  matier  npiSh  «nd.  iili^iAg  that  it  had  been  determined 
Mherwife,  and  that  the  difierence  was  betwixt  the  executor  or 
idrnmiftrator -of  die  firft  legateci  and  the  devifee  over^  if  I 
i^e  a  legacy  to  /.  payable  at  his  age  of  twenty-one^  and  he 
Idietbeftiiti  his  executors  or  adminift^ators  claiming  under  fach 
legatee,  and  (landing  ih.his  place^  (hall,  not  he  intitkd  to  this 
legfcy  until  fuch  time  as  the  infant  le^tee  would  have  attained 
his  age  of  twenty-one,  if  he  had  liVed  5  and  that  this  had  been 
folemnly  determined  as  well  on  an  appeal  to  the  houfe  of 
lords,  2  Fern.  199.  asalfoby  the  two  Chief  Judiccs  abd  the 
Mafter  of  the  Rolls  upon  an  appeal  to  the  King  in  council 
from  a  decree  in  {a)  Antigua,  *  ^^^  ^^^^  ^^ 

Sut  where  I  devife  ^  legacy  of  200/.  to  an. infant  at  his 
age  of  twenty  one  years^  and  if  the  infant  dies  before  twenty- 
one^  then  toj.  S.  here  J.  S.  does  not  claipi.  under  the  infant^ 
but  the  devife  over  to  bim^  is  as  a  new  fubflantive  bequcfl, 
and  is  to  be  paid  on  the  di:a4h.of  the  infant  under  the  age  of  [  481  ] 
twenty-one.  Fidt  i  Andtrfrn  53.  alfo  2  Fern.  283.  Pa^xicith 
V.  M^or  exprefs  in  point. 

Wherefore  on  thefe  authorities  Lord  Chancelhr  varied  the 
deffjUg  ^ifcjl^h'l^c  bad  before  pronounced,  and  ordered  two 
thirdll  ^^fl*i?,.?Jio.A  '^?  l>c  paid  to  the  two  plajiatffls  (the  bro- 
ther and  ,fifter  of  the  dead  legatee  fFhjtmore  Laundy)  and  gave 
intcreft  fof  their  two  thirds^frorn  the  death,  of  the  raid  infant; 
'   ■  '  '         "^  '■'  •'      ^  Vor 
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Lavkdy  v.     for  though  it  was  objeded  that  this  being  a  new  legaqr,  tbe 

Williams,    executrix  ought  to  have  a  year's  time  for  the  payment  of  it^ 

yet  the  court  held  that  muft  be  intended  to  be  ffoin  the  death 

of  the  tcftator.;  whereas  in  this  cafe  the  teftator  had  been  dead 

feveral  years  (i). 

Nctei  The  rule  in  equity  feems  by  this  refoluCidn  to  be 
fettled  accordingly  (2). 


(i)  Reg.  Lib.  B.  1727.  fol.  424.  v  P/^«/, Bro. Cha.  Rep.  105.  St^qosff 

(2)  Vide  Harrifon  v.  Buckle,   i  Stra.  where  the  legacy  is  payable  out  of  Xn^ 

238.     Cbefier  v;    PainUr,   ante,   337.  Filibam  v,  Fdibam,  ante  ajl. 

B§jcot  V.  Cotton,  1  Atk.  556.     Green 


Cafe  152.  Anonymus, 

At  the  Rolls. 


The  dei'endant  ▼  F  a  man  be  in  contempt  to  a  ferjeant  at  arms  for  .wfot  of 
IVricrjiaina^  .  ^  ^"  anfwcr,  and  then  puts  in  an  infufficient  aofwer  ai^d.die 
arnik  tor  not       clcrk  in  court  acccpts  the  cofts  of  the  contempt,  this  accept- 

anfwcring,  and  .  *  ...  r     t 

then  vut&in  an  ance  does  remit  and  purge  the  contempt^  and  in  the  proceis  ot 

i^'if  Ifth^^^  ^^"^^'"P^  ^^^  *^  f^^°"^  anfwer,  the  plaintiff  muft  begin  agaia 

piiiniir*  clerk  with  an  attachment  (the  firft  proceft)  and  cannot  begin  wbeie 

the  Qo(\u  it  he  left  off;  but  if  neither  the  plaintiff  nor  his  clerk,  in  court 

ttmpVj'^bVtTf"  ^^^  *^^^P^  ^^^  ^^^^  ^^  *^  contempt,  for  want  of  the  firft 

the  corts  be  not  anfwcr,  although  tendered,  and  the  firft  anfwer  be  reported 

piamtitt'nwy  infufficient,  the  plaintiff  may  go  on  with  the  procefs  for  the 

go  on  in  his  pro.  ftcond  anfwcr  whcrc  he  left  off  at  obtaining  the  firft;  aod 

eels  of  contempt  •  ' 

where  he  left  therefore  upon  the  firft  anfwer  coming  in,  it  is  ufual  *  and 
ihcr  anfwer"^"  proper  for  the  plaintiff's  clerk  in  court  to  refiife  accepting 
[  ^482  ]  the  cofts  of  the  contempt  for  want  of  the  firft  anfwer,  until 
he  has  feen,  and  advifed  whether  it  be  a  full  anfwer  or  oot» 
it  being  a  great  delay  to  the  juftice  of  the  court,  after  a  firft 
anfwer  is  gained  and  the  defendant  is  at  the  end  of  the  line 
as  to  contempt,  and  that  firft  anfwer  proves  immaterial,  to 
put  the  plaintiff  to  begin  his  procefs  of  contempt  again  as  A 
origine   (l). 


(i)  StilL\idc  CHU y.  Brat/cn,  2  Vez,  no. 


Sorrell 


]E^:.Tcrm;  S.  Trin.  1728.. 


Sorrell.  T^^yi/i  Carpenter.  Cafe 

A    Bilt  was  brought  againft  the  defendant  to'  have  the   ^JJ[q^^,^°; 
l\.  benefit  of  a.  decree  obtained  againft  one  JO^ig^^  for  the   ^  £    q^^  j^^^  * 
eooivery  of  a  Icafebold  eftate  held  of  the  dean  and  chapter  680.  pi.  7. 

^       jj  A  parchafe  pen- 

II  St*  FamtS.  dente  litcy  tho* 

wichout  aftual 
Mlce^  andf  Ibr  a  ralnabte  confidentiony  yet  fliall  be  Tet  afiJe ;  'and  though  in  this  cafe  the  rule  of 
|aity  bt  haidy  jfvc  it.it  in  imitation  of  the  common  law,  where  in  »  real  a^ion*  if  the  defendant 
ieiia  pending  the  writ,  the  judgment  will  ovrr-rejch  the  alienation :  but  as  it  is  hard  enough  in 
«w  cafea  to  make  people  take  notice  of  a  decree,  it  is  harder  ftill  to  oblige  them  to  take  notice  of 
ftmiency  of  nfuit^  and*in  cafe  of  a  real  purchafe  pendente  lite,  the  platntift' is  to  be  held  to 
tiiBt  proof.  And  if  any  flaw  at  the  hearing  b«  on  the  plaintiff's  fide,  the  court  will  not  let  him 
neadf  but  if  the  purchafe  pendente  lite  be  fraudulent,  and  to  elude  the  juftice  of  the  court>  it  ought 
t  p€  iiiglil]f  viiconntenancedt 

■  r    "  "        -       .  . 
The  defendant  was  a  purchafer  of  this  eftate  pendente  Kte 

rom  the  defendant  Z/;^,  vrz.  about  three  months  after  fuch 

imc  as  the  bill  was  filed  agamft  the  faid  Ligo^  and  fubpoena's 

erred  upon  him,  and  he  in  contempt  for  not  anfwering; 

ittt  it  was  proved  in  the  caufe  that  the  defendant  was  a  pur- 

;bxfer  fos  the  full  value,  and  without  any  notice  of  the  plain-* 

iff^s  title,  or  any  a£lual  notice  of  the  fuit. 

However  it  was  objeflcd  by  the  Solicitor  General,  that  a 
urchafe  mzAt  pendente  lite  was  to  be  looked  upon  as  made  un- 
ler  an  implied  and  conflru£llve  notice,  and  unlefs  regard 
liould  be  paid  to  this,  all  the  decrees  and  the  juftice  of  the 
ourt  might  be  wholly  evaded,  fmce  the  defendant  pending  r  -g^  y 
lie  fuit  might  alien  to  one,  who  after  the  bill  fliould  be  there- 
pen  amended  mighr  alien  again,  by  which  means  fuits  and 
ecrees  in  this  court  would  be  rendered  vain. 

Lcrd  Chancellor :  Where  there  is  a  conveyance  made  p^n^ 
'mti  litfy  without  any  valuable  confideration  and  to  avoid  and 
lude  a  decree,  it  ought  to  be  highly  difcountenanced,  and 
ven  though  the  alienation  be  for  never  fo  good  a  confidera- 
ion,  yet  if  made  pendente  lite^  the  purchafe  is  to  be  fet  afide ; 
nd  this  in  imitation  of  the  proceedings  in  a  real  action  at 
ommon  lawj  where,  if  the  defendant  aliens  after  the  pen- 
ency  of  the  writ,  the  judgment  in  the  real  a£lion  will  over- 
each  fuch  alienation.  But  where  there  is  a  real  and  fair 
lurchafer  without  any  notice,  it  is  a  very  hard  cafe,  efpecially 
a  \  court  of  equity,  to  fet  fuch  purchafe  afidc ;  and  there 

3  beinj 


1? 


Pe  Term*  S.  Tfiot  i^aft 

SoRaiLt  V.     being  fome  ick&  in  part  of  the  proof  in  deraigning  tbe  plain* 
Carpenter    ^p^  ijtle,  I  (hall  refufe  to  give  tbe  plaintiff  {ea¥e  to  amend  or 
make  any  new  proof  after  publication  ( i). 

Alfe  his  lor^fliip  ikM,  it  was  t  idificult  matter  |»  Aai^  tof 
bills  in  oquity,  or  to  be  able  to  get  notice  of  them,  manj  cf 
fuch  being,  after  fUing,  ieept  in  the  fix  clevks  defk,  ladfM 
this  court  will  oblige  all  to  uke  notice  of  its  decreet  ae  mtnA  u 
of  judgodenUt  yet  there  does  aot  feem  to  he  the  fipyt  mfm 

for  obliging  people  to  take  notice  of  the-fifing  of  »1ftS  (^],  * 

.  *  ■ 
Cur':  Difmifs  the  bill,  but  in  regard  it  is  ooly'ajl^^ 
proof,  let  it  be  without  cofts. 

J[i)   There  appears  to  have  been  &n  following^  Reg*  Lib.  B*  172^.  toL  it; 

er  tQ  amead  the  bill  la  TVyiwrf  term  (a)  \^de  GaKi^  ▼•  Wmd^  a  iltlc. 

i7a9»Reg*Lib.B.  lya;.  Ibh^^^ 3, aad  174,    #>^  v.  Karl  of  Simfhrni/k^ 

aa  of4er  of  diiauAal  ia  the  Mich.^iani  jAtk.  j^St                                 |  ^ 


•1 
■  J.. 


iil<|i    ■■  tm  t>»»^i      m      P 


0£ 


tot 


C*8+l 


eSfin.  Si  Michaelis,  1728. 


»™^.Ef,,MEi«.b«h|p,,.^,.^,^  £SL^.: 


Chan. 

cellorKtKC^ 
iindMaftef  of 
the  Rolls* 


\  Berkley,    Efq;    Gcorgel 

rkley,     £fqj    and    Henrys  Defendants. 

marriage  fettloment  date4  !I9 /V^riMrrf  ¥689.  lands  t)poB«mtrridge 

re  fettled  on  Ge^rgi  BirkUyi  for  life  without  wafte,  re-  J^'ll^i'^dt"'** 

to  traftees  during  )n%  life  to  prcferve  continent  re-  ^^^  ufe  i»f  the 

I,  remainder  to  his  intended  wife  for  her  joiDture,  roMheiriWei» 

er  to  their  firft  and  every  otber  fon  to  tail  general  15^?  ^^f.^j 

djf  remainder  to  the  ufe  of  the  truftet  s  and  their  heirs,  fven  otherfon 

that  if  the  faid  Guri^  BeriUj  (houkl  have  no  fon  by  dlrkHisoHirue 

riage,  or  if  having  fons,  they  flumld  aH  die  before  ^^J^^^^^ 

>ne,  without  iflTue^  then  *  the  truftees  ihonW  out  of  the  tru4res  in  truft 

d  profits  of  the  premiiTes^  or  by  fale^  or  kafingt  or  ro/d«ught^s  * 

e  raifcfor  the  daughters  of  this  marriage,  if  but  one,  ^^^^^^^^^  ^^ 

payable  at  twenty-one  or  marriage,  which  fliould  firft  which  iiuu  \t^ 

and  fliould  alfo  raife  and  p:^y  the  yearly  fum  of  100 /•  of  thc"profiiMr 

nearly  payments  for  her  maintenance  and  education,  P*y  '^*;  f^* 

,  annum  for 

r  faid  portion  fhould  be  due,  the  firjl  fajnunf  ef  the  maintenance { 

nc€-monej  to  ht  made  ntfuch  rftbifoid  ha^^yearl^  feafts  as  of^he  m^YnTe?* 

ti  happen  after  the  faid  e/fate  A  h'mited  to  the  truftees  as  *»*"«  to  com  - 

/touU  lake  effi£l  m  pojjijfteri^  io^wv  with  farther  pro*  cftitcofthe 

f  there  ihould  be  more  daughters  than  one,  particu-  ha"vl"om^int6 

lore  than  three,  then  that  the  truftees,  {*fr.  (hould  ftand  f<>«'«ff»on ;  HuC 

./!•/..•  i«       ^      11         t  4-     .        band  diea  with- 

the  premilTes  for  the  benent  of  all  and  every  of  the   out  iflue  Maia« 

•s,  to  be  divided  amongft  them  equally  as   tenenU   J^^^'II^/^^JSJ^' 

aon,  and  of  their  rerpe«5iive  heirs   and   affigns  for   ^^bo tftjotntitfAi 
^  •III  the  premUTcti 

the  portytrfl  ft«]l 
not  be  raifed  H 
the  poriiuoy  it  Hot 


'stife  tivne,  becaufe  the  nuinteBitc^i  Miich  is  naturally  to 
ill  the  truitces  arc  in  poiTelViun. 


Tb« 


Dc  Term.  S.  Michaelis,  lyzS. 

Brome  v.  The  hufband  died  having  left  no  iffue  male  by  the mirrhigc^ 

iRicLEY.  and  but  one  daughter,  who  being  twenty-one,  brought  Ai$ 
bill  in  the  life-time  of  her  mother  (who  had  her  jointure  On 
the  premiflcs)  againft  the  truftees  for  the  raifing  ^of.^thb  por- 
tion by  fale  or  mortgage  of  their  reverfionary  truft-eftite,  and 
alfo  with  intereft  from  the  time  the  fame  became  papUc; 
infixing, 

I/?,  That  the  words  of  the  fettlement  were  plain  andpofi- 
tive  as  to  this  particular  of  raiftng  the  portion '  of  2500^^  m 
cafe  of  failure  of  iflue  male  of  the  marriage,  for  an  onlj 
daughter,  which  waste  he  paid  to  her  at  the  age  of  twentj»9m  tr 
marriage^  without  reftralning  it  from  being  done  till  after  the 
tfeath  of  the  mother.  1^//%  For  that  it  was  highly  reafoiubk 
this  provifion  in  the  fettlement  fhould  have  a  fiivouriftble  coo- 
ftrudbon,  becaufe  the  plaintiff  EUzaheth  (who  was  the  eolj 
r  A%(}  1  iTue  of  the  marriage)  claimed  as  a  purchafer  for  a  valiuUe 
confideration,  the  confideration  of  marriage,  and  a  portioK 
paid ;  whereas  the  defendants  claimed  only  under  a  voluntary 
difpofttion,  and  fubjc£l  to  the  portion.  3^^,  Forafmuch  as, 
had  there  been  more  than  three  daughters,  the  whole  rcvcrfion 
.  in  fee<of  the  premiiles  would  have  vefted  in  thofe  daughtento 

i  be  at  their  difpofal,  in  which  cafe  if  the  plaintiff  EUzahtthhMi 

had  three  fiflcrs,  (he  would  have  had  the '  fourth  part  of  the 
reverlioninber  immediate  difpofal,  tho*  in  her  mother's  file- 
time  ;  whereas  tho'  flie  was  now  the  fole  iflTue  of  the  roaniigci 
yet  unlefs  (he  fucceeded  in  this  fuit,  ihe  could  have  no  pro- 
vifion during  her  mother's  life. 

{a)  foth  M»y  This  cafe  came  on  fomc  terms  fince  (a),  but  was  adjourn- 

'7^7-  ed,  in  order   to  be  confidcred   by  the   Lord  Cbancelkr  ani 

Majler  of  the  Rolls  \  and  jiow  it  received  a  folemn  dctcrmiiU- 
tion  by  them,  who  delivered  their  opinion  feriatim. 

Mafizr  of  the  Rolls :  This  portion  ought  not  be  raifed  until 
the  jointrcfs's  death  ;  I  admit  that  if  a  reverfionary  term  or 
cffcite  be  limited  to  trufVces  to  raife  portions  at  a  ccrtaiii  time, 
when  that  time  comes  the  portion  muft  be  raifed,  unlefs  in  the 
declaration  of  the  truft  of  the  term  the  intention  of  the  parties 
appears  to  the  contrary.  Thus  in  the  cafe  of  Sandys  verfus 
\f)  Vol.  1.  707.  Sandys  [b)  there  was  a  term  created  for  portions,  which  was  to 
commence  in  poflei&on  after  the   death  of  the  father  and 

mother, 


t>e  Term*  S«  Micbaelis,  ijzi. 

frtother,  but  the  portions  being  payable  at  a  certain  time,  at  Buome  ^^ 
the  daughters  ages  of  twenty-one  or  marriage  (if  after  four-  «»**J^^*s^» 
teeo)  and  nothing  appearing  in  the  truft  of  the  term,  which 
fliewed  it  to  be  the  intent  of  the  parties  that  the  portion  fbould 
notberaifedout  ofthe  reverfionary  term,  the  portion  was  de- 
creed (tbo' r</«^tfff/^rttr/a)  to  be  raifed  in  the  father's  life* 
time.  In  the  cafe  of  {a)  Corbet  y^xi\xs  MaidivelU  where  all  the  C  4^7  J 
cafes  of  this  nature  which  had  been  then  adjudged  were  cited,  WS*^'*59- 
Lord  C$wper  took  notice,  that  if  thofe  of  Genard  verfus  Ger^ 
rwrd^  Stanifurib  verfus  i  Staniforthy  and  Greaves  verfus  Maddlfon^ 
had  come  before.him  for  judgment,  he  fbould  hardly  have  gone 
io  far  i  and  indeed  the  cafe  of  f  Greaves  verfus  Maddijon^  has 
Jiot  been  warranted  by  any  bc^forc  orfince.  But, this  cafe  is  quite 
open,  even  as  much  as  if  no  refolution  had  ever  been  in  relation 
to  the  matter  now  in  quedicAi.  Here  all  the  contingencies 
have  not  happened,  fince  the  eftates  for  life  muft  all  determine 
before  the  portion  can  or  ought  to  be  raifed.  And  greater 
^inconveniencies  would  arife  to  families  by  the  falc  ofthefe 
reverfionary  eftates  or  terms,  than  can  poiTibly  be  occaiioned 
by  the  daughters  flaying  for .  their  portions  ^  by  fuch  faJes  or 
mortgages  of  reverfions,  families  are  often  ruined^  and  the 
daughters  alfo  themfelvcs  undone  by  improvident  marriages  ; 
and  tho*  inconveniencies  ought  not  to  weigh  where  the  words 
are  plain  and  pofltive,  yet  if  arguments  from  the  convenicncy 
of  daughters  being  paid  their  portions  out  of  reverfionary  eflates 
at  a  time  when  they  may  moft  want  them,  have  hitherto  had 
too  great  a  weight  (as  I  think  they  have)  it  is  time  to  put  an 
end  to  them. 

I  agree,  the  intention  as  to  the  manner  of  raifing  the  por^ 
tion  ought  to  prevail,  and  here  fuch  intention  is  plain  ^  for  iu 
this  cafe  the  maintenance  for  the  daughter  is   not  to  be  paid 
until  the  trufl-eflate  comes  into  poflefHon,  and  the  payment  of 
the  maintenance  muft  be  intended  to   (tf)    precede    the  pay*    («)  vije  Si'k. 
ment  of  the  portion  i  the  maintenance  mufl  determine  when   corbetv.  Maid* 
the  portion  becomes  payable;  and  this  is  the  plainefl  indica-    ^"i  **>»  *«?'«• 
tion  imaginable,  that  the  parties  intended  the  portions  ibould 
.QOC  be  paid  until  the  trud-cAatc  came  into  pofTefllon,  which      [  ^8  J 


+  Vide  the  cafe  o^  Rerejly  v,  Me^wland^  ante,  99,  where  Lord  MafdesfcUfdl^ 
this  cr.fc  was  not  rcconcilabic  to  common  fenfe, 

makes 


Bromt  v.      maioefthis  ctfis  full  as  ftfbng  as  Um  #f  S^aUr  vcrfiis  Jhm. 

iTvm.' 7i^  l^riCbanalkr:  I  tm  oT the  fiMMe a^M :  ill  «itM  didi 

are  t6  be  taken  aceording  to  thefr  intentiM,  tml  vlMMlkl 
wordi  are  plain,  the  canYenienciet  tnd  IneMvcMiMcM^iM 
mayenfue  from  tbOhce  are  notto  be  regarded.  ltifMMl»M^ 
that  the  court  has  gone  rather  too  fiir  in  (idea  ef  fti^fioi^flt 
raifing  portiona  for  daughters,  even  againfl  tl»e  inteiitiM  If 
fcttlements,  and  tho*  \  would  not  nodo  what  ham  bdeft  done,  ^ 
moft  certainly  I  will  go  no  farther  i  tnd  I  take  it,  that  iiecal 
now  before  the  court  (lands  clear  of  all  the  former  tdlMitiil^ 
Heie  the  maintenance  for  the  daughtera  is  to  be  nSStA  Ml  if 
the  renu  and  profits,  after  fuch  lime  as  the  fnfl^^htiiA&rp^ 
0Ue  with  the  portiofi  is  c^m  irtt^  p^Jfffin ;  and  it  U  aMbrtf  id  ^ 
that  the  portion  (hall  be  raifed  iirft,  ud  Che  malntenaace^'Mb 
ney  paid  afterwards,    Bef^es,  the  ai:guiiieiit  which  has  in  Cms 
^afes   been  avowed    too    anudi  weight,   that  die  portioi 
ought  to   be  raifed  to  advance  the  daughter  in  ttuirnglb 
cannot  be  ^fedhere  \  the  plaintiff  JTfurfe/ift  bating  been  aaa- 
ried  n^zny  years  ago,  and  baring  a  conA4(Tal^  protifinn  our 
and  ahovf  vhftt  U  now  conten4e<t  for. 

Wherefore  the  bill,  which  (1^  ^as  now  brought  for  btr 
portion  in  her  mother  the  jointrefs')^  life* time,  comeiloofiNai 
and  ought  tobedifmifled  (i). 

This  decree  was  affirmed  by  the  lords  on  an  appeal  iath; 
March  following  (2). 


(0  Vide  SutifT  Y.  Dnwrnh,  ante,         {1)  3  Bro,  P,  C.  4J7, 

I  vol.  44.8. 


Caft  155.  *  Page  zerjus  Pago, 

crllor  Kino.  ^^  jv;  £  devJfec!  the  refidue  of  his  pcrfonal  eftatc  to  fix  pc^ 
Unf"cv-^'ihc  t^^  f^"5»  ^*  ^^^*  of  them  afixthpari^  and  made  dicinexfcu« 
furpiu?:  oThis  tors,  but  one  of  thefe  fix  executors  and  refiduafy  legatees  died 
to  fix  prrfons,      in  thc  ufc-timc  of  thc  tcftator. 

toeachcirixtl) 

part,  nnf  cf  tKrtn  die*  In  the  life  of  the  tcdator  j  tl^if  astb  pan  ftaH  be  take«  ti  «i4iiraMif  kf 

the  will,  anH  g    t&  thr  rrtatjr'^  nr«r  oi  k'tn* 


I>eTcrm.  S.  Michaelis,  1728. 

Lord  Chancellor:  This  is  alapfed  legacy  as  to  one  fixth,  and       Page  v. 
indifpofed  of  by  the  will,  the  refiduary  legatees  being  tenants        "agb. 
aconinon  and  not  jointenants  ;  and   therefore  the  legacy 
haH  notfunriTe,  but  go  to  the  teftator's  next  of  kin,  accord- 
Dg.to  the  ftatute  of  diftribution  (i). 

^  Note;  This  cafe  in  jfugu/i  29.  1734.  was  cited  before  Lord 
fsUfot^  who  faid  that  it  was  plainly  right,  for  that  none  of  the 
tdief  refiduary  legatees  could  have  any  more  than  a  fixth  part 
acb,  fo  that  the  fixth  part  of  the  refiduary  legatee  who  died 
n  the  life  t)f  the  teftator,  muft  go  as  undifpofed  of  to  the  next 
f  kill  J  but  if  any'legatee,  where  there  is  a  joint  devifc,  dies 
tl'Che  life  of  the  teftator,  it  fiiall  go  to  the  furviving  legatees, 
rhtch  could  not  be  in  the  prefent  cafe,  forafmuch  as  each 
efiduiry  legatee  was  to  have  no  more  than  one  fixth 
«rt(2). 


(1)  Reg.  Lib.  B.  1728.  fol.  80.  i  vol.  700. 

(a)  Vide  Bagwell  v.  Dry,  ante. 


Toilet  verfus  Toilet.  Cafe  156. 

Mailer  of  the 

rHE  hufl>and  by  virtue  of  a  fettlemfnt  made  upon  him    Rolls. 
by  an  anceftor,  was  tenant  for  life,  *  with  remainder  to    ^^^'  9**^^' 

J  '  ^%%»  pi.  10« 

is  firft,  SfTc.  fon  in  tail  male,  with  a  power  to  the  hufband  to    66-^.  pi.  10. 
lake  a  jointure  on  his  wife  by  deed  under  his  hand  and  feaL  powsr  to  make 

a  jmnture  to 
Ikit  wife  by  deed  \  he  doci  It  by  will>  and  ibe  has  no  other  provifian  ;  equity  will  make  this  good. 

The  hu(band  having  a  wife,   for  whom  he   had  made  no     'f  ♦  490  ] 
rovifion,  and  being  in  the  IJJe  of  Man^  by  his  laft  will  under 
is  hand  andfeoh  devifcd  part  of  his  lands  within  his  power  to 
is  wife  for  her  life. 

Obje£i.  This  conveyance  being  by  a  will  is  not  warranted 
y  the  power  which  directs  that  it  (hould  be  by  deed^  and  a 
rill  is  a  voluntary  conveyance,  and  therefore  not  to  be  aided  ' 
I  a  court  of  equity. 

Mafier  of  the  Rolls:  This  is  a  provifion  for  a  wife  who  had    Equity  win  fup. 
one  before,  and  within  the  fame  reafon  as  a  provifion  for  a    a'func^awof  I 

copyhold,  in  jafc 
b«  defifed  for  payment  of  i^ebrs,  or  for  a  wife,  or  fur  younger  children ;  (o  t^Uo  will  ic  help  a 
fe^ve  execution  of  a  power :  fccus  of  a  non -execution. 

'  Vol.  II.  C  c  child 


Dc  Tcritt.  S.  Michaclis,  1728. 

ToLt^t  V.  child  not  before  provided  for;  and  as  21  court  of  equity  woiiM^ 
ToLLET.  had  this  been  the  cafe  of  a  copyhold  devifed,  have  Aipplied 
( I )  the  want  of  a  furrendcr,  fo  where  there  is  a  defedive  exe- 
cution of  the  power,  be  it  either  for  payment  of  debts  or  pro- ' 
vifion  for  a  wife,  or  children  unprovided  for«  I  (hall  equally 
'  (2)  fupply  any  defe£l  of  this  nature :  the  difference  is  betwixt 
a  non-ex€cuUon  and  a  defective  execution  of  a  power ;  the  latttr 
will  always  be  aided  in  equity  under  the  circumftances  men- 
tioned, It  being  the  duty  of  every  man  to  pay  his  debts,  and  a 
hufbandor  father  to  provide  for  his  wife  or  child.  But  this 
court  will  not  help  the  non-execution  of  a  power,  fince  it  is 
againft  the  nature  of  a  power,  which  is  left  to  the  freewill 
and  eleSion  of  the  party  whether  to  execute  or  not,  for  which 
reafon  equity  will  not  fay  he  (hall  execute  it,  or  do  that  for 
him  which  he  does  not  think  fit  to  do  himfelf. 

And  in  this  cafe,  the  legal  eftate  being  in  truftees,  they  were 
[  ^^t  ]       decreed  to  convey  an  eftate  to  the  widow  for  life  in  the  laods 
devifcd  to  her  by  her  hufband's  Will  (3), 


(1)  fVatts  V.  Bullas,  ante,  i  rdl.  60.  v,    Pulttney,   CoWp.    266.      H'aai  v. 

(2)  Cotter  V.  Layer f  poll.  625.     Her^  Paget,  Bro,  Cha.  Rep.  363. 

ivey  V.  Her^ey,  I  Atk.  563.    Serge/on  v.  y)  Keg.  Lib.  B.  1728.  fol.  489. 

Sealy,  Z  Atk.  415.     Earl  of  Darlington 


Cafe  157.  Brace  v^r/hs  Duchefs  of  Marlborough* 

Mailer  of  the 

RolU.  A   F  TE  R  a  decree  which  referred  it  to  a  Mafler  toftatc 

a  Eq.  Ci.  Ab.  JljL  the  feveral  incumbrancei>  and  their  priority,  afFediifg 
'3«  P  •  5»  ^*  jj^^  eflate  of  Sir  If^iUtam  Gojlwlfk^  this  cafe  ( 1 )  arofe  :  A  puifnc 
judgment  creditor  bought  in  the  firft  mortgage  without  roticc 
of  the  fecond  mortgage  when  he  lent  his  money  on  the 
judgment,  and  thequeftion  was,  whether  this  puifne  judgment 
creditor  ihould  tack  and  unite  his  judgment  to  the  firft  mort- 
gage, fo  as  to  gain  a  preference  on  his  judgment  before  the 
mefne  mortgage?  And  the  MajUr  of  the  Roils  on  confidering 
the  cafes  and  precedents,  held 


(1)  Reg.  Lib.  A.  1728,  fol.  124. 


P?  Term*  S^  Michadls*  1738. 

ly?.  That  if  a  thircj  mortgagee  buys  in  the  firft  mortgage.  Brace  v. 

tho'  it  h^findenti  ( i )  //V^,  pending   a  bill  brpught  by  the  fc  ^j^^'^^^J^'.''^ 

Cond  mortgagee  to  redeem  the  firft,  yet  the  third  mortgagee  borough* 

having  obtained  the  firft  mortgage  and  got  the  law  on  his  fide^  ^^^^^  ^^^^^ 

and  equal  equity,  he  (hall  thereby  fquceze  out  the  fecond  mprt-  e*««  ^»'y» '« 

gagej  and    this  the  Lord  Chief  Juftice  i//?/?  called  a  plank  pending* Am 

gained  by  the  third  mortgagee,  or  tabula  in  naufragio^  which  f^7oq4  ^  ^'orc'-* 

conftru£tion    is  in   favour  of  a  purchafer,  every  mortgagee  %n^^  to  reJeem 

1     .  '      -     ,  the  firrt,  vet 

being  fuch  pro  tantp.  jhe  third  mort- 

gagee fhall  tack 
the  firft  mortgige  to  his  thipd  mortgage. 

%dly^  If  a  judgment  creditor,  or  creditor  by  ftatutc  or  re-  If*  creditor  by 

cognizance,  buys  in  the  firft  mortgage,  he  fhall  not  tack   or  'tutt,"of'recogr 

unite  this  to  his  judgment,  faTr,  and  thereby  gain  a  preference ;  "h^firft  rnVru*^ 

for  one  cannot  call  a  judgment,  fiTr.  creditor,   a  purchafer,  gag*-*  he /haii 

nor  has  fuch  creditor  any  right  to  the  land  5  he  has  neither ^w  hh  judgment! 

in  r/,  •  nor  adrem^  and  therefore,  tho*  h6  relcafes  all  his  right  *a*noV?e"nd  hil 

to  the  land  he  may  extend  it  afterwards.     All   that  he  has  by  mt>ney  on  the 

the  judgment  is  a  lien  upon  the  land,  but  n§n  conji at  whether  UnaU«n"Vff- 

he  ever  will  make  ufe  thereof ;  for  he  may  recover  the  debt  out  f*^"^  ^^^^^  *^/"^' 

,  ,  '  in^  nor  can  be 

of  the  goods  of  the  cognizor  by  y&ri  y^c/^j,  or  may  take  the    called  a  pure ua- 

body,  and  then  during  the  defendant's   life   he  can  have  no 

other  excciition  J  befidcs,  the  judgment  creditor  docs  not  lead      ^    49^  ) 

his  mon^y  upon  the  immediate  view  or  contemplation  of  the 

cognizor*s  ical  eftatc,  for  the  land  afterwards  purchafed  may 

be  extended  on  the  judgment,  nor  is  he  deceived  or  defrauded, 

tho*  the  cognizor  of  the  judgment  bad  before  made    twenty 

mortgages  of  all  his  real  eftate,  whereas  a  mortgagee  is  dc-^ 

frauded  or  deceived  if  the  mortgagor  before  that  time  mort- 

jgagcd  his  )and  to  another ;  and  'tis  fuch  a  fraud  as  the  (a)    fu)  Sec  4  fit  5 

parliament  takes  notice  of,  and  punilhes  by  foreclofing  fuch       *         ** 

roortgagpr   who  mortgages   his  land  a  fecond  time,  without 

giving  notice  of  the  firft  mortgage,  and   in  that  refpeS  this 

cafe  differs  from   a  puifne   inortgagee's  buying  in  the  firft 

mortgage. 

Ji)  Hawiimr,  Tajlar,  aVerft.«9.  fettle  prioiiu.cs,  a  party  in  the  caufc 

furrnr  v.  Richmond,  2  Vcrn.  81.     BeU  fhidl  not  have  the  advantage  of  ucking 

fhicr  V.    Renfortb,   6  Bro.  P.  C  28.  his  puifnc  incumbrance  to  a  prior  one 

Roiin/oH  V.  Davi/on,  Bro.  Cha.   Rep.  taken  in   fince  the  decree,  fforslej  v. 

6^,  but  after  a  decree  and  diredtioti  to  Birkbead,  z  Veft  ^u 
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Brace  v.  S'^b'y  'Tho'  the  rule  of  equity  has  been  fo  fettled,  tt  is  not 

Duchefs  of  however  without  great  appearance  of  hardfhip;  for  flill  it 
Marl-  ,  feems  reafonable  that  each  mortgagee  fliould  be  paid  accord- 
ing  to  his  priority,  and  hard  to  leave  a  fecond  mortgagee  with- 
out rcmcdjs  who  might  know  when  he  lent  his  money,  that 
the  land  was  of  fufficient  value  to  pay  the  firft  mortgage,  and 
alfo  his  own;  to  be  defeated  of  a  jufl:  debt,  by  a  matter 
inter  alios  aSIa^  a  contrivance  betwixt  the  firft  mortgagee  and 
the  third,  is  great  feverity ;  but  this  has  been  fettled  upon 
folemn  debate  in  a  cafe  in  2  Vent.  337.  Marjh  verfus  Lee^ 
wherein  that  great  man  Sir  Mathew  Hale  (then  Chief  Baron) 
was  called  by  the  Lord   Chancellor  to  his  affiftance ;  though 

[  493  ]  this  be  fettled,  there  can  be  no  reafon  to  carry  it  farther,  to  a 
cafe  not  within  the  fame  reafon,  to  a  cafe  where  the  lender  of 
the  money  does  not  advance  it  upon  the  immediate  credit  of 
the  land  ;  no  prccedejjts  go  fo  far,  being  all  of  them  where  a 
puifnc  mortgagee  buys  in  a  firft  mortgage,  not  where  a  puifnc 
creditor  by  judgment,  ftatute,  or  recognizance  does  fo,  as  ap- 
pears from  the  cafe  cited  of  Marjh  verfus  Lee^  reported  alfo  in 
1  Chan.  Cafes  162.  So  in  i  Chan.  Cafes  149.  Higgon  li  aV 
verfus  Syddal^  Callamy  £5f  al\  where  Syeldal  feifed  in  fee  of  land, 
granted  a  rent-charge  of  300/.  per  annum  for  2000 /•  to  the 
plaintiff,  and  afterwards  mortgaged  the  premifTes  for  1200/. 
to  Callamy i  who  bought  in  a  judgment  precedent  to  the  grant 
of  the  rent-charge,  there  the  mortgagee  of  the  land  having  no 
notice  of  the  rent-charge,  when  he  lent  his  money  upon  the 
mortgage,  the  grantee  of  the  rent-charge  was  decreed  to  have 
no  remedy  in  equity  againft  the  judgment,  unlefs  he  would  pay 
both  the  mortgage  and  the  judgment;  tho'  it  is  to  be  obferved 
in  that  cafe,  the  judgment  creditor,  who  was  the  firft  incum- 
brancer, could  at  law  extend  but  a  moiety,  and  out  of  the  re- 
maining moiety  the  grantee  of  the  rent-charge  might  diftrain 
for  the  whole  rent ;  butitfecms,  that  if  the  firft  incumbrance 
had  been  a  ftatutc-ftaple,  and  the  third  mortgagee  had-  bought 
it  in,  he  fbould  have  had  the  whole  land,  until  at  law  the  cog- 

nizorofthe  fJatute  hy  2,  fcire  facias  ad  computandum  had  got 

the  ftatute  vacated,  and  that  could  only  be  on  payment  of  the 

.  penalty;  for  equity  would  not  in  fuch  cafe  have  given   any 

afTiftance  againft  a:  third  mortgagee  without  notice,  until  he 

.was-£ai4  faU  mortgage  as  well  as  ftatute«     So  note  a  divci> 

.■^»      .  ■  3     -  % 
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Brace  v. 

Duciicf:  oi 

Marl- 

BOROUCH. 
If  a  pulfne 
mortgagee  buys 
in  a  judgment 
orftatutc,  being 
the  iirft  incum- 
brance, hefhull 
hold  till  by  Uw 
he  can  beevid-  ' 
ed. 

[•494  J 


Aty  (i)  where  a  third  mortgagee  buys  in  a  ftatute  which  is 
the  firft  incumbrance,  and  where  a  ftatute  creditor,  fffr.  being 
the  third  *  incumbrancer  buys  in  the  firft  mortgage ;  in  the  lat- 
ter cafe  the  ftatute  or  judgment  creditor,  becaufe  he  did  not 
lend  his  money  on  the  credit  of  the  land,  ihall  not  unite  the 
firft  mortgage  to  his  ftatute  or  judgment;  but  in  the  former, 
as  the  land  was  in  the  view  and  contemplation  of  the  lender, 
he  (hall  Se  allowed  to  unite  the  ftatute  to  his  third  mortgage. 
S^o  in  1  yiern.  187.  Edmunds  verfus  Povey^  there  was  a  firft, 
iccond  and  third  mortgage  without  notice,  and  the  third 
mortgagee  bought  in  a  judgment  prior  indeed  to  all,  but  it 
was  fatisfied,  and  the  firft  mortgagee  bringing  his  bill  to 
be  relieved  againft  this  judgment.  Lord  Keeper  iVir/A  would 
not  allow  it  to  be  fo  much  as  debated,  but  took  it  to  be 
fettled  in  the  above  cited  cafe  of  Marfl)  verfus  Lee^  and 
not  then  to  be  difputed;  tho' his  Lordftiip  admitted  that 
it  was  at  firft  a  ytry  difputable  cafe,  and  very  ftrong  argu- 
ments and  reafons  had  been  urged  on  the  other  fide, 

4/A^,  If  a  firft  mortgagee  lends  a  further  fum  to  the 
mortgagor  upon  a  ftatute  or  judgment,  he  ftiall  retain  againft 
a  mefne  mortgagee,  till  both  the  mortgage^  and  ftatute,  or 
judgment  be  paid ;  becaufe  it  is  to  be  prefumed  that  he  lent 
bis  money  upon  the  ftatute  or  judgment,  as  knowing  he  had 
hold  of  the  land  by  the  mortgage,  and  in  confidence  ventured 
a  farther  fum  on  a  fecurity,  which,tho'  it  paft  no  prefent  irttereft 
Ki  the  land,  yet  muft  be  admitted  to  be  a  lien  thereon  (2). 

Sthly^  If  a  puifne  mortgagee  without  notice  buys  in  a  prior 
judgment  or  ftatute,  and  that  judgment,  bV.  be  extended  up- 
on an  elegit  at  a  value  much  under  the  real,  the  mefne  mort- 
gagee fliall  not  make  the  puifne  mortgagee,  who  has  got  in 
this  judgment,  account  otherwife,  or  for  more  than  the  ex- 
tended value ;  nor  will  this  court  give  any  relief  againft  the 
judgment  or  ftatute,  but  leave  the  mefne  mortgagee  to  get  rid 
of  them  as  well  as  he  can  at  law. 

But,  tthly^Wis  Honor  faid,  in  all  thefe  cafes  it  muft  be  in-    But  mall  there- 
tended,  that  the  puifne  mortgagee,  when  he  lent   his  money,   nyVe**notKe"of 

the  mefne  in- 
cumbrance when  the  money  1%  lent« 

2  VCZ.  662, 

(2)  Shepherd  v.  Tilley^    2  Atjc.  352. 
jinon,  2  Vc:^.  602', 
C  3  had 


The  firft  mort- 
gagee lends  a 
further  fum  to 
the  mortgagor 
upon  a  /latute 
or  judgment, 
he  HiuU  retaia 
againft  mefne 
mortgagees  till 
the  ftaturc  or 
judgment  is 
paid. 

If  a  puifne 
mortgagee  buyt 
in  a  prior  judg- 
ment extended 
on  an  elegit  at 
an  urder  value, 
he  (hall  hold 
the  extent  till 
evicted  ac  law* 
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(l)  So,  Morret  v.  Pajke,  2  Atk.  ^3. 
/ide  tamcn  H^t^ht  v.  PiUing,  Pre,  Cha. 
|.94«  and  Gilb.  H^p.  150.  S.  C.     J*to/t. 


t>c  iTcroi.  §•  Michaclis,  172&. 


Bit  ACE  v#       had  no  notice  of  the  fecbnd  mortgage,  ftatutc  or  judgment,  for 
Puchelfiof     that  was  the  fole  equity  9  and  therefore   in    th«  principal  cafe 
loiiuvQ'tt.      ^hcre   the  creditor  by  recognizance  who  bought  in  the  firft 
hiortgagb,  did  not  in  his  anfwer  deny  notice,  tho'   fucb  no- 
tice was  not  charged  in  the  bill  (which  was  here  brought  by 
fottiepuifne  incumbrancers  for  a  fale,  and  upon  bill  and  an* 
fwers  firft  a  decree  to  ftate  the  fevcral  incumbrances,  then  a 
report,  and  thereupon  a  farther  decree  was  obtained  for  the 
Matter  to  ftfiite  th«  value  of  the  land  mortgaged  to  each  of  the 
mortgagees)  yet  after  all  thefe  proceedings  for  a  puifne  judg» 
kneiit,  i^c,  creditor,  to  infift  upon  his  having  had   no  notice, 
tnd  offering  to  be   examined   upon  interrogatories  was  not 
fufficicht  J  biit  this  denying  of  notice  ought  to  appear  on  the 
pleadings,  whereupon  the  parties  might  go  to  ifl'ue,  and  have 
iln  opportunity  of  proving  notice;  and  therefore  iho'  it  were 
trUe  that  a  puifne  judgment  creditor  buying  in  a  firft  mort^ 
g4ge,  (hould  in  fuch  cafe  unite  it  to  the  judgment,  (which  was 
clearly  othrrwife)  yet  here  the  puifne  judgment  creditor  came 
too  latc^  it  being  a  cafe  not  to  be  favoured,  and  in  a  caufe  very 
much    intangled,   which,   if  fuch    indulg^ncies   were   to  b^ 
given  to  the  puifne  judgment   creditoii   would   never   have 
an  end. 

7/Wy,  In  this  cafe  It  appeared  that   a  puifne  incumbranced' 

Ift  puifne  In-        ,      '    /'.  •  j  •         .       r  l 

cumbrancciiniy*  bought  iH  a  prior  mortgage,  m  order  to  unite  the  fame  to  the 

*"*c^"ndth*c'  puilnc    incumbrance,  but  it  being  proved  ♦  that  there  was  a 

k^ai  title  he  in  mortgage  p'rior  to  that,  the  court  clearly  held  that   the  puifuc 

•nytiurdV^roh,  incumbrancer,  where  he  had  not  got  the  legal  eftatc,  or  where 

then  ihr  buying  j^^  j       |  ^Q,^^^  was  vefted  In  a  truftee,  could  there  make  no 

in    fuch  nrit  o  » 

mortgage  will  advantage  of  his  mortgage  ;  but  in  all  cafes  where  the  legal 

inallfiichcifcs  cftate  is  (landing  out,  the  feveral  incumbrances  muft  be  palu 

c^ltchlln^lg  according  to   their   priority  in  point  of  titpe  j  ^ul  friar  ejl  hi 

outihcincum-  femporc.  pdiior  e/t  injure  (i). 

briocMmuftbe      .  [^  ^ 

paid  accoruinij  to  their  priority. 

LL496J _; -- 

(  i)   Vide  Clarke  v.  Altoft,  fearnafd.  Vcz.  486.      Worthy  v.  Birkhtad,  1  Vez, 

457.      hfarrit    v-    Pajkt^   2    Atk.    52.  571.  and    3  Atk.  809.  S.  C,     Belibtk 

MatI?4^'S  v.    Cart-wright f    2  Atk.   347.  v.   RenjortL\   6  Uro.  F    C.  28,      RsbiX' 

Earl  of  P(,mfrct   v.    Lord   H'tm^jor,   z  /on  v»  Uavi/on^  Bio.  Gha.  Rep,  63* 


Coppin 
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Coppiti  xerfus  .  ^afc  ,58. 

Lord  Chan* 

THE  plaintiff  and  his  wife  brought  their  bill  to  redeem  a  cellor  King. 

mortgage  of  the  wife's  eftate  3  the  defendant  put  in  a  Baron  and  feme 

plea  to  the  bill,  which  was  over-ruled,  for  which  5/.  cofts  is  redeem  amort, 

of  courfe  given  to  the  plaintifFj  the  defendant  brought  a  crofs  J**^*  i^dlo" 

bill  to  foreclofe  the  wife,  who  being  the  furviving  plaintiff  the  bill,  and 

in  the    original   caufe,   moved   the   court  that  proceedings  rJed/an7*c!o(N 

fhould  ftay  in  the  crofs  caufe,  until  the  plaintiff,  who  was  de-  ?''^***.^^  ^\.  ^ 

.  -^  '  .  piamtifs,  which 

fcndant  in  the  original  caufe,   had  paid  the  5/.  cofts  due  up«    by  che  coiufe  of 

,.  ,        ,  the  court  are 

^n  ovcr-ruhng  the  plea,  ^i.  Baropd|c«, 

th(  feme  by  furvivoribip  fhaU  have  tl^^  9Qftt. 

Oh)€^^  Tbcfe  cofts  muft  be  intended  to  have  been  laid  oqt 
b/  the  huftund  in  the  original  caufe,  and  confcquenU/  upoa 
bis  death  the  fame  were  loft. 

On  the  other  Ade  it  was  tnfifted,  that  this  original  fuit  was 
in  right  of  the  wife,  who  being  intitlcd  to  the  equity  of  re- 
demption, the  hufband  joined  therein  only  for  conformity; 
that  the  fuit  was  not  abated  by  the  death  of  the  hufband,  the 
order  for  cofts  being  in  nature  of  a  joint  judgment  which  muft 
Airvive  to  the  wife  \  and  the  fum  for  cofts  was  certain  by  the  [  ^.q^  ] 
courfe  of  the  court,  tho'  not  exprelTed  in  the  order, 

l^rd  Chanetlhr  for  fome  time  doubted,  and  afked  the   re- 
gifter  5  but  afterwards  taking  it  to  be  as  a  joint  judgment  for   „    .  . 
a  fum  certain,  determined   that  it  did   furvive   (1)    to   the    a  b«run  and 
wife;  and  they  who  oppofcd  the  motion,,  faying  that  a  bond    crertt^.^mn 
given  to  the  hufband  an(i  wife  during  the  coverture,  on  the   <*'."»  «hc  bond 
hufband's  dying  firft,  did  not  furvive  to  the  wife:  Lord  Chan-   the  wi;e/^  * 
cellor  denied  this,  ££?  re^e^  for  {a\  cle^^rly  it  does  furvive  to   («)  Allen  36, 
the  wife,  as  all  other  joint  choffi  in  anion  do ;  tho'  it  is  true  \w 
this  cafe  the  hufband  may  difagree  to  the  wife's  right  to   it, 
and  bring  the  a£tion  on  the  bond  in  his  own  name  only  ;  but 
fill  fuch  difagreemcnt,  the  right  to  the   bond  is  in  both  thc 
bufband  and  the  wife,  and  fhall  furvive. 


^l)  Vide  Bond^,  Simmons,  3  Atfc.  21.     JfOt^,  3  Atk.  726. 

^  ^  4  Whereupon 
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CoppiN  V.  Whereupon  it  was  ordered  that  proceedings  (hould  ftay  in 

• •  the  crofs  caufe  until  the  defendant  in  the  original  caufe,  Ihould 

pay  the  5  /•  cofts  for  over-ruling  his  plea. 

Cafe  159,  Ex  parte  Cafwell,  ex  parte  Cazalet,  ex  parte 

Lord  Chan-  Bateman. 

ccllor  King. 

rr^  H  E  S  E  three  cafes  were  rcferved  for  the  opinion  of  the 

A  trad-.r  on  J                                                                                                               /•  i         i_ 

inarria-c  ,j\t%  JL      Loi'd  Chancellor^   who  had  taken  time  to  conudcr  therc- 

truf^ce  tllc^ure  o^*     ^^^^  ^^^^^  Were,  an  hufband  trader  in  confideration  of 

J  coo  I.  to  t5.c  marriao^c,  and  of  a  portion^  gave  a  bond  to  his  wife's  truftee 

w/e  if  n.c  lur-  *=   '                                 n 

vivcii  him  j  the  to  leave    the   wife,  if  (lie  furvived    him,  looo/.  the  obligor 

rbinkruM^th^is  becamc  *  a  bankrupt ;  and  it  was  objected,  that  in  Lord  [a) 

debt  not  to  be  Cozvpn-'s  tinic  it  had  been  ordered  in  cafe  of  a  bond   given  on 

allowed,  nor 

any  rcktvjttion  fo  valuable  a  conlideration,  that  the  money  computed  upon  the 

iCn'T(hl\h  diftribution  to  be  the  (hare  of  the  obligee  in  this  bond,  (hould 

ftopthrdiuri-  be  put  out  at  Intcrcft,  and  the  creditors  to  have  fuch  intereft 

gard  it'ma>  nc-  during  the  life  of  the  hufband  the  bankrupt,  and   if  the  huf- 

fo  wkhln^thc*  ^^"^  iUould  die,  living  the  wife,  the  money  to  be  paid  to  the 

Utr.c  1' .i  n  an  wife  ;  but  if  the  wife  (hould  die  in  the  life-time  of  her  hufband, 


on  a 


b.)t  omiy  b:.nd      then  the  money  to  be  paid  to  the  creditors. 

ihall  ir.t,  bcf^)rc 

the  I'turn  of  the  ihip  come  in  under  the  comaniflion  of  bankruptcy:  but  in  either  of  thefe  c«icS| 
if  the  contingency  happens  before  the  b^nkrupt^s  eflate  be  fully  diftrlbuted^  fuch  creditor  ihall 
come  in.  \^a)  2  Vern.  662.  Holland  v.  Culiifurd. 

r  *498  ]  On  the  other  hand  Lord  (b)  Msccksfield  was  faid  to  have 

(^j  On  a  peti-      doubted  of  this ;  wherefore  thefe  cafes  coming  now  in  quefiion 

tion  ex  p  .rle  o  -» 

Bi>iy,  inHiii.     befure  the  prefent  Chancellor,   his  Lord(hip  ordered   the  pre- 
•»«.  i7»o-  cedents   made  in  Lord   Qnvper's   time   to  be  left  with  him ; 

and  accordingly  one  or  two  of  thofe  precedents  were  left  with 
him. 

But  his  Lordfhip  was  of  another  opinion,  conceiving  that 
no  part  of  the  bankrupt's  eflate  (hould  wait  or  be  deferred 
from  being  diftributed,  the  aft  ordering  that  the  bankrupt's 
cftate  (hould  be  diftributed  within  ■  months ;  e(pecially 

that  the  diftribution  (hould  not  waft,  as  in  the  prefent  cafe,  for 
a  debt  which  was  neither  dehitum  in  prafentiy^nA  never  might 
be  dehitum  infuiuro^  in  regard  the  wife  might  die  in  the  life  of 
the  huftjand  ;  befides  the  hu(band,  after  his  certificate  allowed, 
might  go  to  his  trade  again,  and  become  a  folvc^t  perfon,  able 

to 


Ex  parte 
Caswell. 


[499  1 
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to  pay  off  his  bond,  and  therefore  in  all  thefe  cafes,  the  court 
refolved,  that  the  contingent  creditor  (hould  not  come  in  for 
a  diftribution,  neither  (hould  the  money  be  referred  in  favour 
of  fuch  contingency  ( i ) ;  but  his  Lordfliip  declared, . 

That  tho'  the  debt  were  contingent  when  the  obligor 
became  a  bankrupt,  yet  if  the  contingency  happened  before 
the  diih-ibution '  made,  then  fuch  contingent  creditor  (hould 
come  in  for  his  debt  i  fo  if  fuch  contingency  happened  before 
the  fecond  dividend  made,  the  creditor  (hould  come  in  for  his  - 
proportion  thereof,  tho'  after  the  firft  dividend  (2}. 

aJfyf  One  of  thefe  cafes  was  of  a  bottomry  bond,  and  the 
obligor  thereof  became  a  bankrupt  before  the  return  of  the 
(hip,  and  the  fliip  did  not  return  before  the  diftribption  made; 
whereupon  it  was  held,  that  fuch  obligee  (3)  (hould  have  no 
benefit  of  the  diftribution  upon  the  commiffion  :  And 

Whereas  it  was  objefled,  that  this  bond  would  be  barred    t^n^enrJjeditor 
after  the  bankrupt's  certificate  allowed,  which  could  not  be,    A^n  not  be 
unlefs  it  were  to  be  looked  upon  as  then  due:  aiiowanJof  the 

bankrupt'!  cer- 
tificate, becaufe  the  right  of  adlon  was  not  then  accrued* 


Per  Cur* :  This  cannot  be,  if  the  obligee  is  careful  in  dc-    But  note  the 

«.  i<tt-if*ri^  ji  1         cautious  way  of 

ciaring  upon  his  bond;  indeed  if  the  party  declares  upon  the    declaring  in  fuch 
bond  only,  he  (hall  bebarrcd :  fecusy  if  he  fcts  forth  as  well  the    "  ** 
condition  as  the  bond  in  the  declaration,  for  then  it  muft  ap- 
pear that  the  caufe  of  z&iot\  did  not  accrue  at  the  time  of  the  ^ 
obligor's  becoming  a  bankrupt* 


(i)  Secus,  where  the  provifion  is 
(ecnred  by  a  judgment  or  a  bond  for- 
feited at  law  before  the  bankruptcy, 
UxpsatcGroome,  1  Atk.  115.  Ex  parte 
Wincbeftcry  I  Atk.  1 16.  Ex  parte 
Mitchtlly  J  Atk.  1 20.  Ex  parte  Gnen^ 
,  awaj^   1  Atk.  113*      Godiard  v.  Van» 


derbeyden^  3  Wilf.  271, 

(2)  Sed  contra.  Ex  parte  Groome,  I 
Atk.  118. 

(3)  But  the  cafe  of  an  obligee  in  a 
bottomree  or  refpondentia  bond  is  now 
particularly  provided  for  by  Hat.  19 
Geo.  2,  C..32.  f.  2. 


Ex  parte 
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•  Ex  parte  Cook. 

TWO  joint  traders  became  bankrupt,  and  a  joint 
commiffion  of  bankruptcy  is  taken  out  a^aioft  tben, 
upon  which  the  commiflioners  make  an  affignment  of  thereil 
and  perfonal  eftate  of  the  two  bankrupts,  or  either  of  thems 
itfiterwards  the  teparate  creditors  take  out  feparate  commiffion 
againft  thefc  two  bankrupts,  and  the  commiffioners  on  the  fe- 
parate commiffion  affign  over  the  feparate  effe^  and  eftate  to 
other  affignees;  and  now  the  affignees  under  the  (cpvite 
commiffions,  applied  by  petition  to  the  court,  th^t  diej  Qight 
|i*u,  that  Che      be  at  liberty  to  fuc  at  law  for  the  fcparatQ  eftate, 

|he  commifllioneri  under  the  firft  commiffion  conveyed  tiny  all  the  bankrapM  «tlue  VmH  jeiotal 
|%\^al,^  and  confequently  that  the  cpr^yeyance  under  t^e  feparate  commii&on  ^s  vcj^* 


Cafe  i6o* 

liord  Chan- 

ftWQX   KiKC. 

Xw«  Joint  tra- 
diers  becoming 
Vankrnptsi  firft 
ihereitajoint 
(cunmiflioii  ta- 
|(en  mit  and 
comcmifioocri 
^^i^n,  after- 
vaf45i  f«pv»t« 
Con^iQillion^ 
^nd  afli^nments 
mide   under 
thcmj  ihp  court 


.^•jOOj 


fAord  ChanccHQr ;  It  fi:ems  to  me»  that  the  affl|;nmeat  made 
}^y  the  commiffioners  upon  the  joint  conomiffion^  pafles  as  wS^ 
the  feparate  as  the  joint  eftate  of  (he  two  partn^^^  tl\e  \^(ikr 
f  upts,  confe(|uently  the  affignees  on  the  feparate  commiffiooi 
can  make  nothing  of  their  aAion  at  law,  and  I  will  notfuSef 
them  to  fpend  and  wafte  the  eftate  in  vexatious  fuits  tiiere^ 
bgt  if  they  will  join  in  a  bill  in  equity  for  ^  aqcomit  of  th^ 
feparate  eftate,  I  will  not  hinder  thcm< 

It  is  (a)  fettled,  and  is  a  refotution  ^f  convenience,  thattk 
joint  creditors  (hall  be  Arft  paid  out  of  the  partnerihip^or  joist* 
eftate,  and  the  feparate  creditors  out  of  the  feparate  eftaie 
of  each  partner,  and  if  there  *  be  a  furplus  of  the  joint  eftato, 
hefides  wb^^  wiU  pay  the  joint  creditors,^  the  fj^me  Qiallk 
applied  to  pay  thp  feparate  creditors,  and  if  thc;.re  be  on  te 
other  hand  a  furplus  ef  the  feparate  eftate,  beyond  what  wiK 
fatisfy  the  feparate  9f editors,  it  fliall  go  to  fupply  any  dei- 
ciency  that  may  remain  as  to  ^he  joint  creditors.  But  in 
thi$  ^afe,  for  the  eafe  of  both  parties,  Wt  it  be  reierred  ta  a 
commiffioncr  in  each  of  thefe  commiffions,  to  take  an  account 
pijiQf  th'part-  of  the  wholc  partnsrftiip  effedls,  and  alfo  of  the  foiiariite  cfie^ 
Xr  aiuhc**  andcftatesofcach  of  the  partners;  and  if  the  commiffioners 
icbu^ii'd^  xh  ^"^  ^"^  ^^'"S  difficult,  they  are  tQ  be  at  liberty  to  flatc  it 
fc|,i?atc  credi-      fpecially  ;  and  with  regard  to  the  furplus  of  <he  partneriliip 

tors  to  cofipe  in, 

*V4  fist  ^\r«  vfffa  \\\f  yarinti(hio  creditors  to  CQm?  in  on  a  furnjus  o(  lb?  ffpar^te  cfljte. 


f  j)  1  Vern, 

706.  ]:x  p^rte 
vrowJer, 

C*5or  ] 

'Tisarefiilution 
of  attAvenitfno*, 

that  in  cafe  of 
joint  traders  h?« 
^ominf  b^pia* 
rupts,  the  joint 
cr^fji tors  fliall 
>c  An\  paid  out 
of  th;  partner- 

the  Teparate  cie. 
ditursoulof  t))>: 
Ce  pi  rale  eflViJV., 
And  if  an)  far 
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efiedsy  beyond  what  will  pay  the  partnerfliip  debts,  and  alfo      £^      ^^ 
touching  the  fuq>lus  of  the  feparate  tScAsy  if  there  (hall  re-        Cooic, 
main  any,  over  and  above  what  will  pay  the  feparate  debts, 
each  fide  to  be  at  liberty  to  apply  to  the  court  concerning  any 
of  the  faid  furplufles  ( i ). 

(1)  Vide  1  Atk.  138,  227, 

Hay  ver/us  Palmer. 

ON  the  marriage  of  Sir  Thomas  Palmer^  the  petitioner's 
father,  with  Elizabeth  Marjball  in  Nov.  1700.  a  fettle- 
ment  was  made,  by  which,  upon  the  death  of  Sir  Thomas  PaU 
mer  without  ifluc  male,  a  term  of  500  years  was  limited  in 
truft  to  raife  portions  for  daughters,  6000/.  if  one  daughter, 
8000/.  if  two  or  more,  equally  to  be  divided  between  them, 
and  for  their  maintenances,  100/.  fer  annum  iCbut  one,  80 /• 
••piece ^r  mmum  if  two^  70/.  per  annum  a-piece  if  three,  or 
more,  to  be  paid  by  half-yearly  payments  at  Lady  day  and 
Michaelmas^  and  to  continue  until  the  portions  (bould  become 
payable  refpedively ;  the  portions  and  maintenances  to  be  raifed 
out  of  the  rents  *  and  profits,  or  by  fale,  mortgage,  or  leafe  of 
the  premifTes,  and  the  portions  to  become  payable  at  their  re- 
ijpeftive  ages  of  eighteen  or  marriage,  which  ihould  firft  hap- 
pen. The  9th  of  November  Sir  Thomas  Palmer  died  leaving 
iflue  of  the  marriage  three  daughters  only. 

On  a  bill  to  take  an  account  of  the  eftate,  and  to  have  the 
dire£Hon  of  the  court,  ^c.  a  decree  was  made  directing  [inter 
oT)  that  the  maintenances  fheuld  be  paid  according  to  the 
fettlement. 

16  ^ug.  1727.  Elizabeth  the  eldeft  daughter  attained  her  age 
of  eighteen,  and  her  maintenance  had  been  paid  till  Lady-day 
1727*  but  becaufe  the  full  half  year  was  not  due  from  that  time 
till  her  age  of  eighteen,  ((he  having  come  of  age  before  Michael^ 
mas)  it  was  doubted  whether  ihe  was  intitledtoany  maintenance 
from  JLtfrfy-i&y  to  the  16th  of  4uguji\  the  fettlement  being,  that 
the  maintenance  ihould  be  paid  by  half-yearly  payments,  at  Lady^ 
day  and  Michaelmasy  (he  therefore  now  petitioned  to  have  her 
maintenance  paid  from  Lady^day  to  the  i6th  of  Auguft^ 

Majier  of  the  Rolls:  This  cafe  is  not  like  the  cafe  of  rent, 
which  will  not  be  payable  till  the  laft  moment  of  the  day,  on 
which  it  is  exprefsly  referved  in  the  leafe ;  as  fuppofe  a  teiiaiu 

VouII.  Cc6  for 


Cafe  16// 
On  a  Petition 

at  the  RoUf • 

1  Eq.  Ct.  AW* 

83.  pi.  3. 
646.  pi.  sa. 
Bjr  a  marriage. 
fcKlement 
maintenance  for 
daufhten  ia 
made  payabk 
haJf-yearl/yat 
Lady- day  and 
Michael  mee^ 
uotil  cbe  por* 
tioni  become 
payable,  which 
v^as  ateighteea 
or  marriage  } 
a  daughter  ac- 
tained  her  age 
of  eighteen  the 
i6ihof  AugulVt 
decreed  to  haret 
bermaiLtenaiwe 
pro  rata  frum 
the  laft  L«dj. 
day  to  the  timtf 
of*  her  attaining 
her  age  of  xS. 

C  *S02  J 
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Hay  11.  for  Iif<^  makes  a  leafe  for  years,  and  dies  the  day  before  the 

Palmer.  rent  is  due,  the  rent  is  loft  both  to  the  executor  and  the  rever- 

(a>  See  the  cafe  fioncr,  and  the  law  being  fo,  (a)  equity  will  not  relieve,  tho' 

fu3Mor"anr*  '^  fccms  a  hard  cafe  j  and  which  (perhaps)  has  the  greattr 

-xoi  J.  391.  reafon  for  belief,  becaufc  the  tenant  has  enjoyed  the  land  out 

and  the  late  .  /t«  rr> 

ftatute  there  re-    of  which  thc  rcnt  iflucs.     The  prefent  cafe  is  of  a  fum  to  be 
ene    to.  received  for  maintenance,  which  is  always  favoured,  being  for 

the  daily  fubfiftcnce  of  the  children :  it  is  not  like  intereft, 
[  503  1  bccaufe  that  is  only  for  delay  of  payment  of  what  is  due  ;  but 
here  thc  portion  is  not  due  till  eighteen  or  marriage,  and  there- 
fore no  delay.  But  perhaps  it  is  a  ftronger  cafe  than  that  of 
intercft  referved  exadly  in  thc  fame  wordS)  under  the  fame 
reftrictions  at  certain  days  and  by  half  yearly  payments^  bc- 
caufe this  maintenance  is  for  the  daily  fupport  of  the  infant. 
In  the  prefent  cafe,  the  deed  is  in  this  rcfpeA  penned  very  im- 
perfc£Hy,  for  want  of  a  proper  fagacity  in  the  drawer,  to  fore- 
fee  the  feveral  cafes  which  might  happen.  However,  the 
general  intention  is  clear,  that  maintenance  (hould  be  paid 
during  the  whole  interval  of  time,  from  the  commencement 
of  the  term,  till  the  portion  (hould  become  due ;  indeed  the 
manner  of  wording  this  claufe  cannot  be  cxa^^ly  fatisfied  by 
any  conftruclion  ;  but  that  which  comes  neareft  to  the  fenfe, 
and  bcft  anfwers  the  general  intention  is,  that  the  maintenance 
ihall  be  paid  half-yearly,  at  Michaelmas  and  Lady*da)\  in  every 
inftance  where  it  can  happen,  during  the  time  from  the  com- 
mencement of  the  term,  till  the  portions  become  payable, 
and  where  that  cannot  be,  it  is  a  cafe  out  of  the  direA  pro- 
vifion  of  the  fettlcment  as  to  the  time  of  pa)'ment,-but  within 
the  general  provifion  of  the  maintenance  itfclf,  which  is  ex- 
prcfled  to  continue  till  the  portions  become  payable,  and  that 
muft  be  intirely  rejeded,  if  nothing  be  payable  for  the  time 
from  Lady-day  to  the  i6th  of  Augu/l,  when  the  portion  became 
due ;  wherefore  maintenance  ought  to  be  paid  during  fuch  in- 
terval of  time  in  proportion,  which  I  order  accordingly. 

See  alfo  ante  176.  Edwards  verfus  77?^  duntefs  of  JVarwick^ 
where  the  court  apportioned  intcreft  on  a  mortgage,  (i) 

( I )  It  feems  that  thc  cafe  of  td^ards  dnytoday — Biit  thc  dividend*  on  the  pub- 

V.  Ccunit/s  of  'tr^urnvi.kf  cannot  be  pro-  lie  funds  being  made  p&yable  on  ceriaia 

p-rly  caiicd  an  upportionment,  fmce  in-  days,  arc  like  rent,  and  not  to  be  appor- 

tc.-ek  i5  iu  facl  due  on  a  mortgage  fnm  tioned,  H^'iljoa  v.  Harmart,  2  Vez.  672. 

•  D  E 


\ 
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Taylor  ver/us  Johnfon.  Cafci62- 

^  -/J  At  the  Rolls, 

A  Man  by  will  devifed  500  /•  to  his  infant  grandfon,  with-  lEq.  Ca.  Ab« 

out  mentioning  any  time  of  payment,  with  a  provifo,  aAV^wIII  de- 

that  if  the  erandfon  fhould  die  before  twenty-one,  then  the  ^*>f"  5<»** 

,  ^  ,  .   '  tohiiinftnt 

legacy  to  go  over  to  another.  grandfon  with- 

out appointtnf 
any  time  for  payment,  with  provifo,  that  If  the  grandfon  dies  before  twenty-one^  then  the  legacy  t» 
fa  over  to  B.  the  grandfon  ihall  have  the  intereft  of  the  legacy  during  his  infapcy. 

The  queftion  was,  whether  the  grandfon  fhould  during  his 
infancy  be  intitled  to  the  intereft  of  this  500/.  legacy  ? 

ObjiSI*  Until  this  contingency  has  happened,  non  conftat 
whether  the  infant  will  ever  be  intitled  to  the  500/.  and 
confequently  he  can  have  no  intereft  for  that  legacy  which 
never  may  become  due,  payable,  or  veft,  until  the  contingency 
be  over;, intereft  is  only  due  in  default  of  payment,  and  this 
legacy  not  being  payable  till  the  grandfon's  age  of  twenty- 
one,  ought  not  to  carry  intereft :  it  is  the  fame  thing,  as  if 
a  legacy  were  given  to  be  paid  at  the  legatee's  age  of  twenty*  f  505  ] 
one  i  and  tho*  the  legacy  is  to  a  grandfon,  that  is  not  material, 
in  regard  the  grandfather  is  not  bound  to  maintain  the  grand- 
fon ;  and  acc6rdingly  equity  would  not  fupply  the  want  of  a 
furrender  in  cafe  of  the  devife  of  a  copj^old  to  a  grandfon,  as 
hms  been  adjudgediby  the  Lords  upon  an  appeal  in  the  cafe  of 
Ids  KfUli  ycHus  itown/end.     Indeed  if  it  was  the  cafe  of  a  le-    W  Salk.  itj. 

^    '  -^  .       '  But  fee  the  cafo 

'gacy  to  a  fon  who  had  nothing  elfe,  this  court  might  (perhaps)  of  Watts  verfut 
give  intereft  for  the  fon's  fubfiftence,  bccaufc  the  father  is  ^""^dlheno'te 
oblieed  to  maintain  him.  thereto  fubjoin- 

^  ed.    . 

Mr.  Luttvychi  contra :  The  legacy  of  500  /.  to  the  infant 
grandfon,  il  no  time  were  mentioned  for  the  payment,  would 
by  conftrudion  of  law  be  payable  picfently,  and  equity  of 
coiirfe  allows  intereft  from  the  end  of  the  year  :  if  to   a  fon, 

from 


Dc  Term.  S.  Hill,   iyz9. 

Taylor  v.     from  the  death  of  the  teftator  for  his  maintenance  5  ^d  tho' 
JoHN^^oN.      there  be  a  condition  to  make  the  legacy  void  on  the  legatee's 
dying  before  twenty-one,  yet  this  is  a  fubfequent  condition; 
and  if  the  contingency  of  his  death  happens  it  becomes  void 
from  that  time  only.     On  the  other  h^nd,  if  th^  contingency 
never  happens,  it  is  as  if  none  had  ever  been  annexed  to  the 
legacy,  and  then  the  legacy  muft  carry  intereft,  at  leaft  from 
the  end  of  the  year  after  the  death  of  the  teftator :  if  inftead  of 
a  legacy,  the  teftator  had  devifed  land  to  the  grandfon  being 
an  infant,  to  be  void  (as  here)  if  the  infant  (bould  die  before 
the  age  of  twenty-one,   the   grandfon   would  have  had  the 
profits  of  the  land  until  his  death,   tho'  he  had  died  before 
twenty-one  ^  and  there  is  the  fame  reafon  that  the  infant  in 
the  prefent  cafe  fliould  have  the  profits  or  intereft  of  the  mo- 
ney until  the  contingency  happens  ;    and  this  very  cafe  has 
often  been  determined  by  the  court. 

[  506  ]  Mafier  of  the  Rolls:  It  is  extremely  clear,  that  this  is  a  con- 

dition fubfequent  \  and  therefore  as  the  infant's  death  before 
twenty-one  will  only  defeat  the  legacy  from  the  time  it  bap- 
pens,  confequently  in  the  mean  while  it  fliall  carry  iqterel^, 
at  leaft  from  the  end  of  the  year  after  the  death  of  the  tefta- 
tor (i). 

(0  Reg.   Lib.  B.    1728.   fol.  323,      Nichoi/j  \.  OJharne,  ante  419. 
by  the  name  of  Tajlor  v.  Gue/}.     Vide 

Cafe  163.  Dormer  &  al*  ver/us  Thurland  85  al*. 

l,ord  Chan- 
cellor King.     ,—^  j^j;  ^jjj  ^35  brought  for  raifing  2000/.  out  of  an  eftatc 

663?*pi.*ii.  '        "^     charged  therewith  purfuant  to  a  power. 
764.  pi.  15.  • 

Baron  and  feme  fcifcd  in  fee  in  right  of  the  feme  by  deed  and  fine  fettle^'the  premiiTet  to  tlie  qfeaf 
tl^e  baron  and  feme  for  their  lives,  remainder  to  the  firft,  Sec.  fon  in  taily  remainder  to  thedangbtot 
In  taili  remainder  to  the  hu(band  and  wife  and  their  heirs,  .with  power  to  the  baron,  doringtbt 
joint  lives  of  him  and  his  wife,  by  his  lad  will,  or  any  writing  purporting  to  be  hit  laft  will  tinder  haa4 
*  and  fea%  atteftcd  by  three  witneiTes,  if  baron  diet  before  his  wife,  to  charge  the  premiiTcs  Willi 
^oco  !•  The  like  power  (mutatis  mutandis)  to  the  wife,  if  flie  die  fir(^,  to  charge  the  premises  witk 
^e  like  (um ;  huA>and  by  will  under  his  hand  attelfced  by  three  witnefles,  but  not  fealed,  charges  the 
premises  with  2000 1.  held  void,  being  without  a  fevl. 

The  cafe  was,  TVilliam  Femvlck  efqj  married  Margaret  th? 
only  daughter  and  heir  of  Sir  Jdam  Brown  baronet,  who  difd 
(eifed  in  fee  of  a  eoniiJcrable  eftate  in  Surrey^  and  bj  iuden* 

turc 
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t«re  of  Ac  ad  of  February  1692,  and  by  a  fine  levied  purfuant  DbUMtk  i). 
to  the  covenants  in  that  indenture,  William  Fenwick  and  Mar-  THVRtAnD. 
gant  his  wife  did  fettle  and  convey  the  caftle  and  manor  of 
Blitchwtffih  in  the  county  bf  Surrey  to  the  ufc  of  ff^tUiam  i^p«• 
ttfici  %nd  Margaret  his  wife  for  their  lives,  without  waftc>  te-* 
tnainder  to  the  ufe  of  truftees  and  their  heirs  during  the  life 
of  him  and  his  wife,  to  prcferve  contingent  remainders^  re- 
mainder to  the  ufe  of  their  firft,  &r.  fon  in  tail  male  fuc* 
ceffively,  remainder  to  their  daughters  in  tail  general,  remain* 
der  to  the  ufe  of  the  faid  tVilUam  FeHwick  and  Margaret  hit 
Wife^  and  their  heirS) 

With  a  pdwelr  to  the  fald  Jf^lSam  Ptnuuich^  at  any  titne  f  r^y  1 
during  the  joint  lives  of  him  and  Margaret  his  wife,  by  his 
lall  will,  or  any  writing  purporting  to  he  his  laft  will,  under 
his  hand  and fealy  attefted  by  three  or  more  credible  witneflel^ 
(if  he  (hould  die  before  his  wife  without  any  ifluc  bctvt^en 
them  then  living)  to  charge  the  prcmiflQS  with  any  fum  or  fums 
not  exceeding  2000  /.  to  be  paid  to  fuch  perfonS)  and  in  fucb 
proportions  as  he  (hould  appoint ;  with  the  like  power  to 
Margaret  if  (he  ihould  die  without  iiFue  in  the  life  of  her  hu& 
band  Fekwiek. 

There  was  no  iffue  of  the  marriage,  and  fVilliam  Fcnwiei 
the  hufband,  by  his  laft  will  in  writing  under  his  hand,  at* 
tefted  by  three  witnefles,  but  notfealed^  reciting  his  power  of 
charging  the  prcmifles  with  this  2000/.  difpofed  of  the  farfit 
to  the  plaintiffs  (being  his  relations)  in  the  proportions  therc<« 
in  mentioned. 

There  were  three  Witneflcs  to  this  will  of  Mr.  Fenwiciy  two 
#f  which  fwore  that  the  will  was  figned  by  the  teflator  in  the 
prefence  of  all  the  three  witneflcs;  but  the  third  fwore  that 
the  teftator  Fertwick,  having  written  and  figned  the  will  be-^ 
fore,  called  for  the  witnefles,  and  declared  that  writing  to  be 
his  laft  will,  and  that  all  the  three  witnefles  were  then  prcfent| 
and  fubfcribed  their  names  in  his  prefence. 

The  queftions  were,  1/?,  whether  this  will  ndt  being  /ealeJ^ 
was  a  good  appointment  of  the  2000  /•  within  the  power  ? 

2dlyy  Whether  It  was  a  good  will  to  charge  the  land,  one 

of  the  witnefles  fwearing,.that  the  teflator   did  not  fign  the 

will  in  the  prefence  of  the  witnefles,  but  only  acknowledged  It 

a  was 
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Dormer  v.     ^^i^s  his  hand,  and  *  declared  it  to  be  his  will,  and  die  tbiet 
Thurland,   ^jngfl-g5  fubfcribed  their  names  in  the  tcftator's  prefence? 
[♦508  ] 

Mr.  Solicitor  Talbot  contended  for  the  plaintiflFs,  that  this 
will  of  Mr.  Fenwick  the  huiband,  being  a  will  of  land  accord- 
ing to  the  ftatute,  was  a  good  execution  of  the  power,  and  aa 
cffedual  charge  of  the  2000  /.  upon  the  eftate,  tho'  not  under 
feal.  That  this  power  to  charge  was  in  the  disjunfiife^ 
either  by  will,  or  by  writing  purporting  to  be  a  will  |  now  u 
to  the  power  to  charge  the  land  by  will,  there  was  no  need  to 
guard  that,  the  ad  of  parliament  having  done  it,  bj  diicSiiigy 
ly?,  that  it  muft  be  in  writing.  2^^,  That  it  muft  be  figned 
by  the  party;  and  3^!^,  That  it  muft  be  fubfcribed  by  three 
witneflcs,  which  circumftances  had  all  been  complied  widij 
and  there  was  no  need  of  a  feal  to  a  will. 

Then  as  to  the  other  part  of  the  disjundive,  any  writing 
purporting  to  be  a  will,  it  was  plain  he  faid,  there  might  bet 
writing  purporting  to  be  a  will,  which  yet  might  not  be  t 
good  will  as  to  lands  ;  as  where  there  are  three  witneflb  tot 
will,  but  they  do  not  fubfcribe  their  names  in  the  preftoce  of 
the  teftator ;  now  this  is  a  writing  purporting  to  be  a  will, 
tho'  it  is  not  a  will  ftriSly,  and  according  to  the  ftatute  of 
frauds,  and  yet  would  be  good  purfuant  to  the  power,  becaufe 
attefted  by  three  witnefles,  tho'  not  fubfcribed  by  the  teftato^ 
in  the  prefence  of  three  witnefles ;  and  if  the  power  could  bear 
this  conftru£tion,  it  would  be  reafonable  to  underftand  it  ac- 
cordingly, in  a  cafe  where  the  teftator  muft  be  admitted  to 
have  had  this  power,  and  to  have  intended  to  execute  it,  fince 
he  recited  this  very  power,  in  his  will;  and  it  being  in  cafe 
of  a  will,  which  is  the  moft  favoured  oT  any  conveyance, 
where,  if  counfcl  had  been  advifed  with,  they  would  have  di- 
[  509  ]  reeled  the  teftator  to  put  a  feal  to  the  will,  it  would  be  very 
bard,  that  the  plain  intention  of  the  party  fhould  be  over- 
turned by  the  omifiion  of  fo  flight  a  circumftance  \  where- 
fore, this  power  being  capable  of  fuch  conftruflion,  the  court 
would  underftand  it  fo  as  to  make  the  charge  efFe£luaI,  and 
th^e  was  no  neceffity  to  apply  to  this  court  to  help  an  omif- 
lion,  the  latter  words  which  required  the  feal,  not  referring 

to  the  will,  but  only  to  a  writing  purporting  to  be  a  will* 

*       ■ 

On 


t>t  Ttrm.  S«  HilL  172$. 

On  the  odier  fide  it  wis  ftid  by  Mr.  Attirmy^  that  as  this  Doatiia  m. 
nfmM  tYolttotiry  chargCt  not  for  any  wife  (i)  or  children,  but  TavatAH*. 
for  iegatetSf  if  it  had  not  purTued  the  circumftances  which 
eke  party  confined  himielf  tO|  «nd  prtfcribed,  as  it  would  be 
tatd  at  law,  fo  there  was  no  reafon  to  aid  it  in  equity.    That 
the  latter  words  rsquiring  a  feal,  referred  as  much  to  the  will^ 
as  Co  the  writing  purporting  to  be  a  will  \  and  it  was  as  ne« 
ceflary  that  this  inftniment,  by  which  the  loool.  was  to  be 
charged  upon  the  eftate^  (bould  have  a  feal,  as  that  it  (hould 
be  attefted  by  three  witiiefles,  for  the  fentence  was  not  com« 
pleat  until  the  end,  which  declared  the  circumftances  required   wii«t»  a  wUi  of 
to  execute  the  power:  alfo  the  principal  cafe  could  not  be   |j)|;ferbl^^^^ 
intended  ^ a  will  or  devtfe  of  lands,  for  that  muft  be  fuppofed   ttHtntiti  the 
irbens  a  man  hmng  lands  devifes  them ;  but  here  Mr.  Ftn^   vdoicffef •     ^ 
imck  the  teftator  was  only  tenant  for  life ;  and  the  will  or 
writing  purporting  to  be  a  will,  muft  fingly  and  alone  operate 
upon  thepowert 

As  to  Che  fecond  point  |  it  was  argued  by  Mr.  SoUdi$r  Gi* 
mralht  the  plaintiffs,  that  there  being  two  witnefles  proving 
Che  will  to  have  been  figned  by  the  teftator  fgnwUi^  in  the 
prefence  of  the  three  witnefles  (  this  was  fufficient  to  eftablifti 
the  fad,  and  make  the  will  good;  and  it  had  been  determined 
upon  debate  latdyin  this  court,  in  the  cafe  of  a  will  of  land,  t  5^^  3 
that  where  the  teftator  figned  the  will,  and  afterwards  declared 
in  the  prefence  of  three  witnefles,  that  this  was  his  hand,  and 
defired  the  three  witneftes  to  atteft  the  fame,  who  fubfcribcd 
their  names  in  the  prefence  of  the  teftator,  this  was  fufficient. 
But  the  counfel  on  the  other  fide  infifted  on  the  rafe  of  Leg 
(a)  and  LiW,  as  reported  in  Cartbiw  35.  where  C.  J.  Holt  (4)  Show.  «8. 
was  of  another  opinion.  S  ^•^-  3^>' 

Lord  Chancellor  faid,  that  tho' he  himfelf  Inclined  to  think 
the  will  of  Che  land  good,  if  the  teftator'  fliould  acknowledge 
the  name  Co  be  his,  and  the  witnefles  fliould  fubfcribe  in  the 
prefence  of  the  teftator,  yet  that  point  ibould  be  referved  tQ 
the  defendant  (2). 

Mr.  Lutwfchi  for  the  defendant:  What  has  been  faid  €an# 
cerping  the  intention  of  the  teftator  is  wholly  immauirial.    |f 

(i)  Vide  Toilet  v.  Tdl^-t,  ante  if%%.      '  ^tonehoufi  v.  tvtljn,  poft,  yv^  %§^ 
(«)  longffT^  V.  EjTi^  ante  i  vgl.  ^40. 

Vg^/JI*  IM  a  weal 
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DoRMBRv.     a  will  of  land  .be. made  and  flgned^  by  the  teftator,  ^  fib* 

TuuftLAND.   fcribed  by  two  of  the  mod  credible  witnefles  in  the  world,  no. 

body  can  doubt  but  that  it  i&.the  teftator's^will  and  iotentiou 

to  pafs  his  eftate ;  but  the  words  of  the  ftatute  of  frauds  (ay^ 

this  fliall  not  be  a  good  will ;  and  as  the  ftatute  (ays  fo  in  the 

one  cafe,  fp  the  law  which,  the  teftator  has  here  prefcribed  to 

himfelf,    not  to  charge  without  a  writing  under   hisfeal, 

is  equally  exprefs  4^  the  pre&ot  .cafe.     And  this   charge 

df^es  not  operate  by, virtue  of  the.  will»  or  other  wcktng,  but 

by  virtue  of  the  fettlement^  and  like  ^e  cafe  where  m  cppyhold ' 

is  furrendered.  to  the  ufe  of  a  will^^  and  the  ^ill  is  nfterwfr^s 

made  of  thefe.  cppyhold  lands,  fuch  a  will  is  ^  good^  tho'  but 

(tf)  Ante  Wt|«    with  two  {a),  witnciTes,,  or  indeed  without  any  witneff.  at.allf 

ft^»59^***      becaufc  the  copyhold  pafies  by  the.  fuif render,  and  no^y  the 

will,  : 

^  Lord  Chancellor :  I  take  this  will  to  be  a  good  one,  and 
r  r  1 1  j  being  fo,  to  be  a  good  charge ;  the  power  was  in  t|^  ^isjunc* 
tiye,  1/7,  in  refped of  the  hufband,  who  could  make  a  will; 
and,  oJly^  in  refpedl  of  the  wife,  who  could  not  make  a  will, 
but  only  a  writing  purporting  to  be  a  will ;  but  for  the  fatif- 
fadlion  of  both  parties,  as  it  is  a  matter  of  )aw,  let  it  be  refer- 
red to  I  the  judges  of  B.  R.  to  be  made  a  cafe  on  both  the 
points ;  and  as  to  the  laft  point  the  teftator's  not  figning  io 
the  prefence  of  the  witnefies,  the  cafe  to.  be  made  upon  the 
depofitions,  and  referring  to  themi. 

^  And  it  was  determined  by  the  judges  of  B.  H.  on  argu- 
ment, that  the  will  was  void  &s  a  charge,  for  want  of  being 
fealed  (i). 


( I )  Ir  Earl  nf  Darlington  v.  Pulunej,  .  cxcciKed ;  but  on  the  other  point  agreed, 
Cowp.  26S.  Lord  Mansfield  faid  he  was  that  where  there  is  no  meriUrUus  con- 
inclined  to  think  with  Lord.  Ktng  on  the  iideration  for  the  execution  of  fuch  a 
prcfcnt  cafe,  that,  the  inllrument  being  power,  the  form  mud  be  flrifVly  pur- 
SLgcod  ivill,  the  power  was  thereby  well  .  /ucd.     So,  Ro/j  \\  £*w€r,  3  Atk.  156. 


Rakeftrav 
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Rakcftraw  &  al'  ver/tis  Brewer.  q.^^^  jg, 

THE  plaintiffs,  as  reprefentatives  of  Henry  HolfordXztt   -^^  t^<^  ^^lls. 
'  of  Grj/s /»«,  cfq;  brought  their  bill  againft  the  dc    ^d- Ca.  in  Ckt. 
fendant,  who  was  the  executor  of  John  Brewer  efq;  late  one    *  ^<!*  Ca.  Abr, 
of  the  benchers  of  that  inn,  to  redeem  a  mortgage  of  cham-    601.*  pi!  30! 
bcrs  there  made   in  1687,  and  by  aflignment  transferred  to   wiifnot"^  ci^ 
Brewer.     The  term  mortgaged  by  Holfordwzs  for  fifty-fcvcn   K<ieem  a  mort- 
years,  bemg  a  building  term,  which  would  expire  at  Lady-day   bersin  the  innt 
I73I,  and  the  bench  gave  anew  term  for  eleven  years  to   pu^iSmuft*"* 
Mr^Brewerj  to  commence  from  the  end  of  the  former,  and  he    "pp^x  '»  ^^^ 
was-fhe  iirft  perfon  who  was  In  poileffion  of  the  chambers  judges  of  the  f<M 
und^r  the  mortgage,  but  had  not  been  in  pofleffion  for  twenty   on  ap'iic"iSi  to 
yeais,  fo  tfiat  the  plaintiffs  came  within  time.    They  fii'ft  pe-    ^^«  *»cnch  they 
Citioned  the  bench  to  be  admitted  to   redeem,  and  thereupon    tiff  to  his^re-  " 
the  21ft  of  J^V  1726,  an  order  of  penfion  was  made,  reciting    Sne^  ofrcffcd'^* 
chat  the  matter  in  difpute  betwixt  the  parties  was  matter  of  ©fa  renewable 
account^  which  the  bench  was  not  capable  of  taking,  and  the   iTt?j?s?whr 
mortgage  of  long  (landing  j  ♦  but  that  the  plaintiffs  were  at   ferm%*o"*^ 
liberty  to  feek  their  remedy  in  a  court  of  equity,  as  they  (hould    original  rand- 
be  advifed  5  upon  which  the  plaintiffs  brought  their  bill.  inencraucr*th« 

old  one  ;  th<s 
new  tcftn  flxall  be  fubjeft  to  the  old  equity  of  redemption. 

And  it  was  infifted  by  the  defendant,  that  thefe  chambers      [  ^512  ] 
mortgaged  being  in  an  inn  of  court,  where  the  fludents  were 
to  enjoy  quiet Vithout  difturbance,  the  plaintiffsought  to  apply  . 
to  the  bench,  and  if  not  redreffed  there,  then  to  the  judges  of 
the  Ibciety ;  but  that  the  courts  at  tVeftminfterhdii  been  always 
p)eafed  to  decline  ( i }  interpofing  therein ;  and  the  rather  for  . 
that  the  legal  eftate  of  all  the  chambers   of  the  houfe  was  in 
truftees  j  and  the  order  of  penfion  which  granted  terms  in 
chambers,  paffed  no  legal  title,  nor  were  the  benchers  that 
made  fuch  order  feifed  of  the   legal   cdate;  and   tho'  a  bill 
which  was  only  to  foreclofe   the  equity  of  redemption,  and 
fuppofed  the  plaintiff  to  have  a  legal  title,  might  be  proper, 
yet  in  the  prefent  cafe  it  was   otherwife,   fince   the   plaintiffs 
neither  had,  nor  could  have   it,  efpecially  as  they  were  the 


(1)  The  King  V.  Gray's  Jntt,  Doug.  34©. 

D  d  2  daughters 


tsnl 
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Iakbitkaw  daughters  of  Mr.  Hd^ordtht  mortgagofi  who  were  not  tu 
pabie  of  having  the  chambers. 

MtJIer  oftbi  Rills:  I  would  not  meddle  with  this  title  to 
chambers,  which  is  no  legal  one,  but  the  benchers  them- 
felves  having  recommended  it  to  the  plaintiffs  to  come 
hither,  and  left  them  at  liberty  to  make  this  application,  there* 
fore  the  bill  is  proper. 

It  was  then  urged  for  the  defendant,  that  if  the  plaintifis 
were  proper  to  redeem  the  old  building  term  of  fifty-one 
years,  which  would  expire  at  Luij^icy  1731*  yet  they  could 
have  no  title  to  the  additional  term  of  eleven  years,  which  was 
diftin£l  from,  not  interfering  with  the  other  term,  but  inde- 
pendent thereof,  and  to  commence  from  the  exptration  of  the 
former,  granted  by  the  bench  in  pure  perfonal  favour  and 
kindnefs  to  Mr.  Brewir  their  brother  bencher :  whereas  had 
it  been  alked  for  by  the  plaintiffs,  it  probably  would  have  been 
denied,  and  they  being  women,  were  not  capable  of  having 
chambers  by  virtue  of  a  new  grant  ^  tho*  perhaps  if  an  old 
term  came  from  a  member  to  executors  who  were  no  mem* 
bers,  they  might  have  m  reafonable  time  to  difpofe  thereof  | 
but  no  inftance  could  be  given  where  one,  not  a  member,  had 
a  chamber  by  an  original  grant. 

SidpiT  cur*:  This  additional  term  comes  from  the  old  root, 
and  is  of  the  fame  nature,  fubje£l  to  the  fame  equity  of  re« 
demption,  elfe  hardibips  mtght  be  brought  upon  mortgagors 
by  the  mortgagees  getting  fuch  additional  terms  more  eafily, 
as  being  pollefled  of  one  not  expired,  and  by  that  means 
worming  out  and  oppreffing  a  poor  mortgagor;  whereupon  a 
decree  for  redemption  was  pronounced  by  ( x }  the  Mafttr  cf 

{t\  Sab*  ta         i^  R»Us^  and  that  afterwards  (a)  affirmed  upon  an  appeal  to 

Jul,  17*9.         the  L$rd  CbanctlUr. 


(i)  Reg.Lib.  B.  1728.  fol.  224. 


FItfield*! 


u 
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Pitfield's  Cafe.  Cafe  165. 

,  M  ^    m  ^    ^   e      •  Lord  CJian* 

{A  (kujk  if  Ctnftfii.)  ctllorKma. 

PON  a  marriage  fettlement)  part  of  the  lands  were  Bjaam;^ 

fettled  OQ  PHfieU  the  buiband  for  fife  io  pofleOioa,  re-  ^^iT^'yUg 

numder  to  the  wife  for  life,  remainder  as  to  part  to  truftees  ^.»«><^  to 

for  500  years.    Other  lands  were  fettled  on  Pi^M  the  huf-  portion  for ' 

band's  fether  for  life,  remainder  to  /"i^frA/tbe  hufband  for  !!Ck«rd!;n^ 

life^  remainder  to  the  laid  truHees  for  500  years,  remainder  as  oTtwucy  one 

to  *  all  the  refpedive  premiflest  to  tbe  firft  and  etery  other  pm^if^lLy 

ton  of  the  marriage  in  uil  saale  fiiccefively,  remainder  to  the  f,^^  ^T^^ 

ufe  of  truftees  for  500  years ;  and  the  triift  of  tbe  feveral  terms  •f  tweo(y.oae 

lor  500  years  was  to  raife  5000  A  for  tbe  portions  of  the  fttSkT^iift-  ^ 

daughters,  payable  at  their  ages  of  tweaty*one  or  marriage,  ^^jf^,^ 

with  a  provifo  that  if  any  of  the  daughters  Iboiald  attain  tbe  piiia  within  t 

age  of  twenty-one  or  marriage,  in  tbe  life- of  tbe  father,  then  £tbcr*tdettiu 

ber  portion  to  be  paid  at  the  end  of  tbe  year  after  the  death  of  ^^1^^  *^ 

ber  father,  and   with  another  provifo,  thut^anj  pfthtfaid  <iiebeibreiicr 

doMgburs  Jh9yU  dU  kfrn  bn  or  thnrftrfion  $r  f9rtmi  tusmn  ^h^^Lt 

P^Uif  awl  iifiri  bfr  9r  thnr  age  $f  twintf-090  #r  marriagi^  bit  JJJ  orS]?^'^' 

$r  thiir  Jkar$  $r,  Jbans  U  g9  U  tbi  furvmug  daughters  §r  i>^  A»re  to  go 

.        ;  to  the  fonrivori 

asngiHir.  ^»e«  wu  m^x^ 

tiantnA  thr«e 
^■ghttrtt  ihit  Mt  9f  «rh^  manM  aad  rectived  her  portioa  {  tl|e  lkoa4  atttf imiI  twcnty.oiie» 
SMrricvl  aod  4ic4  without  iflue,  tnd  her  huAand  adminiilered  \  the  third  di«ght«r  fiirviyed  both  lier 
aAeni  viiolycd  tl^  hu^iand  u  tdmiaMrator  of  tbe  fecond  daoghier  It  latitkd  to  her  ih»re  of  the 
5000  L  i^  having  lived  ^  twe^ty-fMkC,  A>  that  tU  rigl^t  rej^  in  bfr.  and  the  payoMnt  was  only  i^U 
poMkd  till  her  rather*!  death,      '  .  '  ^  ' 

T^rt  was  iifue  by  d^e  marriage  one  Ton  and  thre^^dsugh««  [^514] 
|ers,  ESxaietb^  jtn$Uf  and  Mary^  tbe  eldeft  daughter  EUzaknb 
was  married  to  Sir  Thomas  CUrk^  and  a  larger  portion  given 
ber  than  )^as  fecured  to  ber  by  the  marriage  fectlcment,  and 
ib  her  third  of  the  5000/.  was  fatisfied.  The  grandfather 
and  wife  died,  and  the  fecond  daughter  Aam  having  attained 
Swenty-one  married  in  the  fether's  life-time,  and  died  before 
ber  fkdier  without  iflixe,  her  hu(band  adminiftred  to  her,  after 
Irhicb  die  father  died, 

Tbe  <|ueftions  were,  who  fliould  be  intitled  to  the  third  patt 
of  the  5000/.  which  ifmv^the  middle  daughter  would  plainly 
l^ye  bad  \  ri^ht  ip  in  cafe  <be  had  furvived  be(  fetber ;  \^^ 

Od|  Vhcchcf 
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Fitfield's   whether  Tt  (hould  fink  into  the  land,  forafmuch  as  die  daagb* 
Case.         ter  died  before  the  portion  became  payable,   and   fo  the  ioa 
take  advantage  of  it  ?.  Or 

2dfy^  Whether  by  virtue  of  the  provifp,  the  youngeft  daugh« 
r  rie  V  ter  (hould  be  intided  as  furvivor,  the  middle  daughter  dying 
.    before  the  portion  became  payable  ?  Or 

3^9  Whether  it  (hould  not  go  to  the  hu(band  of  the  middk 
daughter  Jftne^  as  adminiilrator  to  his  wife^  (he  having  lind 
to  her  age  of  twenty-one  and  been  married  ? 

For  the  fon  and  heir  it  was  urged,  that  the  conftamt  diffier- 
ence  was  between  a  legacy  out  of  a  perfonal  eftate,  and  a  poir* 
tion  out  of  land,  that  if  a  portion  be  given  out  of  land  pyibk 
at  a  future  time,  and  the  daughter  dies  before  that  timecomeii 
the  portion  is  to  fink  into  the  land  for  the  benefit  of  the  heir, 
let  him  be  hansfaSlus  or  natus ;  and  this  was  the  prefent  cafey 
as  Anm  the  middle  daughter  died  in  the  life  of  her  fother,  lol 
the  portion  was  not  payable  until  the  ead  of  the  year  after  die 
father's  death. 

For  the  youngeft  daughter  it  was  faid,  that  by  the  htter 
provifo  in  the  fettlement,  if  any  ofthi  daughters  JbouU  £thefm 
herpertlon  became  payabli^  the  furviving  daughter  was  tohm 
her  (hare,  and  the  middle  daughter  dying  in  her  father's  life- 
time, (he  died  before  her  portion  became  pajrable;  and  there- 
fore, Vc* 

But  on  behalf  of  the  hu(band  the  adminiftrator,  Mr.  Solicitor 
General  Talbot  contended,  ift^  that  as  to  the  youngeft  daugh- 
ter (he  could  not  be  intitled  to  it,  becaufe  the  middle  daughter 
did  attain  her  age  of  twenty-one,  and  was  married  :  whereas 
to  intitie  the  furvivor  to  take,  the  other  daughter  muft  have 
died  under  twenty-one  or  marriage. 

2(]lyi  That  this  third  part  of  the  5000  /.  portion  would  notfiok 
into  the  land,  becaufe  the  reafon  of  that  conftrudion  was  bt 
'  ^  1 6  1  ^^^  benefit  of  the  heir,  in  preference  to  the  adminiftrator  of  the 
dead  daughter,  where  fuch  daughter  died  before  twenty-one  or 
marriage,  fo  that  (he  had  no  occafion  for  her  portion^  no  want 
of  it  to  advance  her  in  marriage,  nor  could  (he  difpo(e  of  it  by 
deed,  or  by  any  z8t  in  her  life-time,  until  her  age  of  twent/- 
one  ;  whereas  that  reafon  could  not  hold  in  the  prefent  cafe» 
the  daughter  having  attained  twenty-one^  and  being  married: 

Ibit 
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Aat  Ac  meaning  of  this  provifo  was  a  prudent  caution  to  pre-    Pitfiii.d's 
tent  a  fale  of  the  revcrfion  of  the  land  limited  to  the  father,  in       Ca'se. 
the  father's  life- time,  which  -had  been  found  by  experience  to 
diftre&  and  ruin  family  eftates,  but  it  was  hard,  when   the 
term  was  come  into  );>ofRn96n,' that  the  hufband  who  married 
thb  daughter  ihould  have  no  portion  with  her  (i)« 

And  of  this  opinion  was  the  Lord  Chancellor ;  who  obfcrved,' 
ftat  equity  had  ftrained  fofnetimes,  to  help  a  daughter  mar*''''' 
ried  if)  bn'  father's  life-time,  to  her  portion,  but  never  to  de- 
pcire  a  married  daughter  thereof:  his  Lordfhip  likewife  faid, 
that  this  lail  provifo,  ^^  if  any  of  the  daughters  attained  to 
**  tw^ty-one  years  or  marriage  in  the  life  of  the  father,  then 
^  fuch  daughter  ihould  have  her  portion  paid  to  her  at  the  end 
•*  of  one  year  after  the  father's  death",  was  without  any  ne- 
gative words  that  (he  fhould  not  be  paid  her  portion  till  then  \ 
but  the  meaning  of  it  was,  that  then  in  all  eventSy  even  though 
the  grandfather  of  fuch  daughter,  who  had  part  of  the  eftate 
comprifed  in  this  500  years  term  limited  to  him  for  his  life, 
liad  been  living,  the  reverfion  (hould  notwithftanding  have 
been  fold  for  the  raifing  of  this  portion. 

So  it  was  decreed,  that  the  hufband  of  Anne  the  fecdnd 
daughter  fhould  have  the  third  part  of  the  5000/.  with  in- 
tereft  from  the  end  of  the  year  after  the  fiither's  death,  raifcd 
by  the  fale  of  a  third  part  of  this  term,  and  if  that  not  fufficicnt,  f  <  1 7  1 
then  in  cafe  the  fon  who  was  tenant  in  tail  fhould  happen  to 
£e  without  ifTue  male  and  under  twenty-one,  the  adminiflra- 
tor  of  jinne  fhould  have  liberty  to  apply  to  the  court  to  be  paid 
what  remained  due  out  of  the  other  term,  which  was  to  arife  by 
the  fetttement  on  the  fon*s  death  without  ifTue  male  (2)* 


(1)  Vide  Duke  of  Cbamlos  v.  Talipot,  (2)  Reg.  Lib.  B.  1728.  fol.  198.  by 

poft.  6 1  o.     Kifi^  V.  IFithers,  pod.  3  vol.      the  n^e  of  FitfieU  v.  JJbltj. 
414. 

Sir  John  Eylcs  and  others,  the  Truftees   for   SrdChfn 
the  South-Sea  Company,  verjus  W^rd.         ceiJorKiwo. 

i  •'  Sufficient  if  a 

TH  E  plaintiffs  had  recovered  a- decree  for  a  great  fum  of  is  filed  bViu^c'** 
money,  with  intcrefl  to  be  computed  by  the   Mafler :    f"yPfo««''g« 

'  ^  ^  '  *     had  thereon^ 

the  Matter  made  his  report,  which  was  not  filed  within  four    ^^o*  not  wirhin 

D,  ,  tour  days  afte 

^  4  days    it  w«  made. 
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£ylis  v«  days  after  the  making  and  figning,  but  wat  filed  before  aiif 
W^aD.  proceedings  had  thereon  |  and  on  filing  the  report,  ttwM 
moved  and  ordered*  that  the  report  ihoiild  be  confisiMd  $ifi 
when  it  was  to  be  made  abrolute,  it  was  ibewn  lor  cisft^  tkit 
by  aftanding  order  (i)  of  this  court  made  by  die  ZmA  Cm^ 
mijkrurs  in  the  4  AK.  &  M*  it  was  direfied,  that  all.  reports 
Ibould  be  filed  within  four  days  after  the  making,  otberwifeao 
decree,  order  or  proceedings,  to  be  had  theieupoil. 

Mr.  S§licit9r  drnni  and  Mr.  Lmwjcht:  It  b  fMkkaf  if 
the  report  be  filed  before  any  proceedings  or  ord^r  maib  dme* 
upon,  and  the  parties  are  under  no  manner  of  incom^eaicact^ 
though  the  report  be  not  filed  within  four  daya  after  tbs 
making }  and  agreeable  hereto  is  the  conftant  pradiee. 

L^ri  Chantilltr  afted  Mr.  Priie  the  regifter  how  the  prsAice 
(  Jit  ]  was?  whoiaid,  that  it  was  fufficient  if  the  report  werefiM 
before  any  proceedings  had  thereupon,  tho*  Ais  were  not  done 
within  four  days  after  the  making ;  which  his  lordfflkip  agree! 
to,  adding  that  this  was  the  fpirit  of  the  order,  tbou^  the 
letter  Teemed  otherwife ;  and  the  conftant  pradice  being  ac- 
tording  to  this  conftrwftion,  many  hundred  reporta  wmiM  be 
liable  to  be  fet  afide,  if  the  order  fliould  be  literally  oUrnedi 
and  no  motion  was  ever  known  to  have  been  made  for  filing 
a  report  mmhc  pr§  tunc. 

Wherefore  the  court  took  it  to  be  well  enough ;  diougb  to 
this  cafe  the  motion  to  confirm  the  report  nifi  caufk  was  made 
the  fame  d^y  that  the  report  was  filed  (a)* 

m*  »    "         "  ■      !■  ■     \  ■     ■    I II        *■■■  I     I  I  I 

(1)  Cha.  Ord.  189.  ^  although  many  reports  have  not  been 

(2)  '*  Hit  lordrfkip  declared,  that  the  **  filed  in  four  days  aifcer  the  making  tk 
'*  intention  of  the  court  in  making  the  **  fiime»  yet  it  doth  not  appear,  that  aay 
'<  faid  order  o^  the.  aoth  of  Oa§^,  *'  order  hath  been  made  for  ihmt  it 
<<  x^Qtt  for  filing  the  Matter's  reports  '•  report,  the  time  being  elapfed ;  and 
"  in  four  days  after  they  bear  date,  was,  '<  in  regard  the  report,  in  thu  caafi;  of 
«' .that  no  proceedings  Ihould  be  ground-  **  the  7th  Mirr^  Uft  hath  been  coa*  . 
9'  ed  on  reports  until  the  fame  were  '*  finned  anlefs  canfe,  this  court  doA 
«  filed,  and  that  before  reports  be  con*^  **  order,  that  the  time  for  the  deftn* 
**  finned  unlefs  caufe,  they  oueht  to  be  *'  dants  (hewing  canie,  tfr,  be  ca« 
«'  filed  ;  and  the  |Sra6tice  of  this  court  '<  largfd  to  the  1  ft  day  of  the  nexS 
<«  has  always  been;  not  to  confirm  any  "  term/'  Reg«  Lib..  A*  I728.  foL 
<«  report  till  after  the  iame  was  Alcd,  and  %S9* 

%  Lord 
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Lord  Brook  ver/us  Lord  and  Lady  Hertford.     Cafe  167. 

Lord  Chan* 

SIR  Gi9^  Str$di  ilevifed  diverie  manort  and  lands  to  ^"^  ^''^^^ 
truAaes  and  their  hciii,  in  truft  (after  feveral  other  tniftt   l^'^l,^^ 
finee  determined}  for  hit  two  grandaughten,  the  counteA  of  i^d'convmi 
Hitrtfird  married  to  the  earl  of  Htrtf§rd^  and  frmtcis  Lady   tnft  u  to  out 
A^ailwife  of  the  late  lord  Br^ot,  for  their  lires,  (hare  and  SoS^'Jto'tt^, 
Aare  alike,  remainder  to  the  heirs  of  their  refpedUve  bodies^   >«Mtkci^ 
and  to  the  heirs  of  their  bodies  refpedHvely,  with  diverfe  re-   (whuMof^) 
mainders  over.     The  teftator  died  long  fince;  lord  and  lady   [oftl!|i,ii^'*5^ 
Brni  died,  leaving  the  plaintiff  the  lord  Brc^i  ao  infants  the   ^i*'  ^  *  P*r* 
only  iflUe  of  their  bodies.  Decree  a  pvti. 

tiouy  bot  tht 
tniftect  Mt  to  coavej  till  tht  intuit  it  of  9%^  that  he  may  Joia  b  foaflroiiag  tht'  fMtidoa* 

The  plaintiff  bro^ight  this  bill  for  a  partition,  and  that  the 
truftees  (hould  convey  the  legal  eftate  of  the  feparate  moiety 
to  be  allotted  to  the  plaintiff  the  lord  Brcpl  on  tfiis  partition, 
to  him  aild  the  heirs  of  his  body,  in  regard,  tho*  there  might  t  5^9  J 
be  a  doubt  whether  the  lady  Hirtfcrd  had  more  than  an  eftate 
for  life  (the  words  of  inheriunce  being  fubfeqtient  to  (i) 
the  limitation  to  the  heirs  of  the'refpedive  bodies  of  the 
daughters)  yet  as  to  the  plaintiff  the  lord  Brooi  who  was  the, 
only  fon  and  heir  of  the  lady  frt^i,  it  muft  be  agreed  he  Wia 
intitled  to  an  eftate-tatl ;  which  was  admitted. 

L^rd  CbanciJUr :  Decree  a  partition,  and  for  that  purpofe  let 
a  commiffion  tffue  to  allot  one  moiety  in  feveralty  to  the  plain* 
tiff  the  lord  Brc§ij  and  the  other  moiety  in  feveralty  to  lady 
Hirtf§rd^  to  bold  to  them  according  to  their  refpe£live  eftatea 
which  they  are  intitled  to  under  the  wilt,  and  let  the  plaintiff 
and  the  defendant  the  lady  Hirtf§rd  be  refpedtively  quieted 
in  the  pofleffion  of  the  premifles  feverally  to  be  allotted  at 
tforelaid ;  but  forafmuch  as  the  infant  plaintiff  cannot  join  in. 
a  conveyance  of  the  moiety  to  the  lady  Hertford^  fo  thaf 
there  cannot  be  mutual  conveyances,  let  the  conveyances  to 
be  made  by  the  truftees  of  the  legal  eftate  be  refpiced,  until 
fjtkt  infant  plaintiff  comes  to  twenty-one  or  farther  order  of  the 


■  ■      ii'i  '■ 

(1)  V'vitUgMNY.Srwdl^ntit^  tvoLSy^ 


DcTcrm.  S.  Hill.  1728/. 

Lord  Brook     court,  at  which  time  all  parties  interefted  may  join  in  mutoal 

,     ,*^;  conveyances  ( I  )• 

Lord  Heut- 

FORD.  Then   it  was  objeAed  that  the  will  of  Sir  Gi§rgi  Stnie^ 

under  whom  the  infant  plaintiff  the  lord  Bropi  claimed^  wil 
not  proved, 

Cur^:  This  will  not  be  material ;  for  an  infant,  when  plaiii*- 
tiffy  is  as  much  bound,  and  as  little  privileged,  as  one  of  AS 

«g«  (2)- 


(1)  Reg.  Lib«  A.  1728.  fol.  421,         (2)  Gregory  v.  Mohfwortb,   3  Atk.  626. 
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Fox  &  ar  verfus  Aydc  &  al'.  q^(^  ^^j^- 

[Hiord  Jirft  by  Default  5  July   17289  and  alfi  on  Defendant's 
fbewing  Caufe  the  ^tb  of  May  1729.) 

TH I S  was  a  bill  brought  to  eftablifh  a  modus  \n  fzwoyxr  Fitzgib.  5t. 
of  the  inhabitants  of  the  parifti  of  Sturton  in  Nottingham'    73^?'pL*J.^^' 
/&>/;  the  modus  mi.  in  confidcratioh  that  after  the  grafs  was   A«o^«>thit 

./I.  1.  n  It  , .  1  ,        in  confidcrauon 

cut)  the  panmioner  at  his  own  cofts  and  charges  did  make  the  pariihionert 

the  tithe  grafs  into  hay,  by  ftrewing  the  graft  upim  the  ground,  ^]|ft  into  hl^ 

(which  is  called  tedding  of  it)  and  afterwards  gathering  it  int6  ^**^!'?'*  ^ 

week  and  wind-rows,  therefore   the   perfons  that   inhabited  habitants  within 

within  this  parifli  (which  parifli  appeared  to  be  the  greateft  JopI'yn^tj'Sn 

part  thereof  meadow  land)  were  to  pay  no  tilhcs  fdr  the'lierb-  ^^r  the  herbage 

age  of  dry  and  unprofitable  cattle.  pn>fitabie  cattle, 

and  tho*  proved 
that  the  pariihionert  tine  out  of  mind  had  paid  no  tithe  of  thit  herbage,  yet  the  court  held  it  to  be 
i  material  obje£lion  to  the  modus,  that  foreigners  living  out  of  the  pariih  made  the  tithe  grafs  into 
JMy^'and  yet  paid  tithe  herbage,    v 

But  tho'  it  was  proved  in  the  caufe  that  the  pariOiioners  [  521  ] 
had  not  time  out  of  mind  paid  tithes  for  the  herbage  of  dry 
and  unprofitable  cattle,  yet  there  was  no  evidence  that  this 
cjccufe  for  not  paying  of  titlK-s  of  herbage,  was  in  coniidera* 
tion  of  the  parifhioner:>  making  tithe  grafs  into  hay.  On  the 
other  hand  it  was  |)ioved,  that  foreigners,  thofe  who  lived  out 
of  the  town,  made  the  tiche  grafs  into  hay,  as  well  as  the  in- 
habitants, and  yet  paid  tithe  herbage.  Alfo  It  was  proved  by 
the  plaintiffs,  that  the  grafs  was  tedded  and  fpread,  and  not 
divided  into  heaps  or  cocks,  until  the  fame  was  made  into  hay  ; 
that  in  this  pari(h  there  was  a  vicar  endowed  with  the  fmall 
tithes,  the  redory  an  impropriation,  and  that  the  vicar  had 
40  L  per  annum  out  of  it. 

Lord 
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Fox  ^.  LordChancelUr:  ift^  This  majr  be  a  good  cuftoA  or  \ 

A Y  o  K .  f0  cxcufe  the  occupier  of  the  fiime  land  wherein  the  j 

r^beTvold'  ^'^^^  S^^''  into  hay  from  paying  tithes  for  the  after*lMri»g0» 

moaut,  that  ti)«  but  it  can  be  no  good  mdus  to  oxcufe  the  beibafs  tttbe  of 

|[^iat»b!^  other  land,  for  at  that  rate  a  man  might  mow  and  make  into 

tt^  S«c^^  ^"l  ^"'y  ^  ^^^  parcel  of  ground  containing  about  a  quarter 

ground  trom  or  half  an  acre  of  land,  and  by  this  means  be  excnied  from  tht 

St rh^^ut  tithe  herbage  of  i  oo  bead  of  cattle. 

that  ptrluipa  ft 

(^fU  fliiftvtitj  of  meadow  ground,  by  making  fh«  grafs  theieof  lafti  ktyt  ftsal'  dcvft  tht  g^tatir 

part  of  tlM  ground  ol  that  pariib  from  y*V^  ^thc  herbage* 

titf^  It  Teems  to  me  a  material  obJeftTon  againft  the  cnAoaH 

.  that  foreigners  living  out  of  the  partih^  though  they  have  na 

privilege  of  being  ttthe-free  as  to  their  herbage,  yet  have  onib 

the  tithe  grafs  into  hay,  which  looks  as  if  it  was  die  uftge  of 

r  K%%!\      thatparilh  for  the  pariihioners  to  make  Ijbeir  graft  into  ^y  ef 

courfe, 

jii^p  It  feesfts  material  what  fome  of  die  wUiicfts  have 
proved,  that  in  this  parifli  the  pariihioners  when  they  cue  Anwi 
the  grafs,  did  not  divide  it  into  ten  parts,  until  fiidh  time  at 
they  had  made  it  into  hay  \  for  of  confeqoence  die  perfea  couU 
not  have  any  opportunity  of  making  bis  tithe  graft  into  hiqf 
bimfelf. 

But,  41%  It  being  objeded,  dsat  the  confideratfion  ef 
making  the  tithe  graft  into  hay  for  the  benefit  of  the  reAof^ 
pould  be  no  confideration  as  to  the  vicar  who  was  iptitled  to 
the  fcnall  tithes  of  herbage  \ 

4imi»dtttlflf«-         IsurdCkoMiO^^  That  (tf)  is  nothing,  for  originally  ^aai  of 

*^?dw  »the  comcnon  right  die  parfon  was  intided  to  all  the  tidies,  as  well 

f^n^  ^  fmall  as  great,  and  the  mmAm  (fuppofing  it  to  be  a  good  one] 

tbeHrmentof  muft  have  been  dme  out  of  mind,  and  confequently  mull  bare 

di^toAe"^-  begun  while  die  parfon  was  feifed  of  die  fmall^  as  weU  as  of 

car,  heea«fe  til  the  great  tithes  \  and  when  afterwards  the  vicarage  was  dc« 

krft^bd^g  to^^  rived  out  of  die  parfonage,  and  die  parfon  by  conTcnt  of  dn 

the  parfon*  dv*  .  ^ 

ftog  which  time  hs  misht  agree  t»  this  moiot* 


(«)  See  for  this  in  Yelv.  06%  Cro.  Jac.  |i6.  GivMrverftiSiA^*;  butftealft 
S  Bulft,  ito^  Wimoli  vcrfus  QhiH^  a^d  %  l^b,  ^u.  Anus  vtavfos  ikg^vmik 

{atiQA 
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I  ordinary  endowed  the  vicar  wich  theie  fmall  tithelf 
not  prejudice  the  pariihioners  or  deprive  tbeiA  of 
t  of  enjoying  their  m$Jtis  which  they  before  were 


Ay  Da. 


t  was  objeded,  that  the  parilhioners  dejun  ought  to 
idle  graft  into  hay. 

•d  OMmcilkr  declared  the  law  to  be  otherwife,  and 
1  the  counfel  when  they  began  to  fpeak  to  this, 
It  all  the  pariihioners  were  bound  to  do  was,  to  cut 
grafs  and  divide  it  into  ten  parts,  after  which  the 
;  was  to  make  it  into  hay.  And  that  this  had  been 
<  in  a  DiV9nfinri  cafe,  (the  caie  of  one  RiynsUti)  how- 
gard  foreigners  having  meadow  land  in  this  parifli 
r  tithe  grafs  into  hay  as  well  as  the  pariflitoners,  and 
the  of  the  herbage  ;  and  by  reafon  of  the  other  ob« 
bdve-menttoned,  it  would  be  too  much  in  a  court 
to  eftablifh  this  msdus^  efpecially  where  it  was  in* 
n  (as  in  this  cafe)  that  the  parifhioner's  making 
.  into  hay  did  not  only  excufe  the  herbage  of  that 
om  tithe  herbage,  but  alfo  all  the  tidie  herbage 
pariCbioner  was  to  pay  for  any  land  he  depafttired 
I  parifli,  tho'  it  might  be  a  great  parcel  of  pafture  - 
tho'  die  fame  might  be  fed  all  the  year, 

the  bill  with  cofts,  but  without  prejudice  as  to  any 
that  may  be  made  touching  the  (ame  at  law  (i). 


r  5^3) 

Pariflitoann  0M« 
)y  bound  n  cvl 
the  gr»rt  §ni 
to  Uy  it  into 
heap*  or  cockle 
but  aot  b«nui4 
to  make  it  lata 
hay* 


I  RoK  Abr.  644.  mctmd^.    3at  fee  alio  1  Rol.  Rep.  172.  €9nirtk\  and 
thet  are  called  the  tithe  of  hay  and  not  of  grafs.    £t  nde  2  Born.  Ecc 

(i)  Reg.  Lib.  A.  1728.  fol.  511. 


Barry  "otrjus  Edge  worth*  Cafe  169* 

At  the  RoUi. 
Owtf  had  a  fitter  the  plaintiff  ££suii//iSr,  Wife  of  the    1  £<i.  Ca.  Ab. 
iff  Barry^  and  intending  to  marry  the  defendant   1  de^ife  aii  my 
»  the  viredding  day  was  appointed  and  the  wedding   land  aoJciiaie 
ughtt  but  before  marriage  *Juiith  Ontf  falling  fick  decreed  zit% 

paflei,  thefc 
wordt  CV17101  aot  ^aly  the  Uadt  b«t  ttfo  tkt  ttAaior't  Istereft  in  the  laod. 

made 
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Barry  tr.     made  her  will»  by  which  ihe  itviftd  att  btr  hml  mi i/fsitSM 
Edceworth   Upper  Catclby  in  Nortbamptonflnrey  with  all  their  appurtenao. 
L  5^+  J      ces,  to  WiUiam  Edgiwortb  of  *.  Margargfs^  efq;  without  fay- 
ing for  what  eftate.     After  the  teftatrix's  death,  the  plaintif 
being  heir  at  law  brought  her  bill  for  the  writings. 

The  defendant  the  devifee  confefled  he  had  the  writings^  but 
iofifted  that  be  had  the  inheritance  and  fee-fimple  of  the  pit-*. 
mifles,  and  confequently  was  intitled  to  the  writings.  Wheic^, 
upon  the  fole  queftion  was^  whether  the  defendant  Edgeum^ 
bad  an  eftate  for  life  only,  or  an  eftate  in  fee,  by  virtue  ^ 
'      thUwill? 

.  '  It  was  objeded,  that  only  an  eflate  for  life  pafled  in  theft 
lands  I  for  where  a  man  devifes  his  land  and  eflate  in  facb  i 
place,  it  defcribes  only  the  thing,  and  not  the .  intereft  in  i^ 
and  the  words  in  XJfper  Catefly  do  nothing  but  point  out  tbe 
locality  of  the  thing,  and  lands  and  eftate  in  this  cafe  lit 
fynonymous. 

(#)  Sadk.  *j6.         Maftir  of  tbe  Rolls :  The  cafe  of  the  countefs  of  ( j)  Bri^i' 

fjuater  verfus  The  Duke  of  Bolton^  Teems  to  have  fettled  ik 

law  in  this  point,  it  being  a  refolution  given  on  great  coo- 

fideration,  in  which  the  Lord  Cowper^  when  of  counfel,  dif- 

couraged  a  writ  of  error  in  parliament  \  an4  the  Lord  Chief 

Juftice  Holt^  who  pronounced  the  judgment  of  the  court, 

laid  it  down  as  a  rule,  that  a  devife  of  all  one's  real  efbte, 

comprehends  not  only  the  thing  but  alfo  the  intereft  in  it; 

The  word  the  word  [eftate]  naturally  fignifies  the  intereft  rather  dun 

LwfiplifiMra.    *^  fubjeft,  and  ite  primary  fignification  refers  thereto s  tA 

•'^ Vrfi-"*^*   tbo*  the  devife  be  of  all  her  land  and  eftate  in  Upper  Cat^y 

i^an  Uie'^ing     this  *  is  not  refbidive  with  refped  to  the  eftate  Intended  to 

*^*i^  1  P***  ^^  *^  ^''*  ^^^  ^^^  ^  ^^  *^  ^^^  ^^  *^  *^  tcflatris 
had  land  in  another  parifh,  (fuppofe  for  inftance  in  Lewtr 
Catejby)  thofe  lands  in  Lower  Catejby  could  not  have  pafled  b/ 
(^]s1reni.564.  the  wiil;  and  as  the  word  [eftatej  {b)  has  been  agreed  aod 
ChaA^ielu  fettled  to  convey  a  fee  in  a  will,  it  would  be  dangerous  to 
refine  upon  it ;  for  then  none  could  give  any  opinion  then* 
upon ;  and  thefe  words,  or  the  like,  are  frequently  made  ofe 
of  in  wills:  befides,  the  word  [eftate]  if  it  did  not  pafti 
fee  in  the  prefent  cafe,  would  be  quite  void  $  fince  the  derift 
of  the  lands  did  before  of  itfelf  pafs  an  eftate  for  life,,  and  so 
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word  in  a  will  (hall  be  rejeded  that  can  have  any  conftruc*     Barry  «9. 
lion  (i).  Edceworth 

Difmifs  the  bill  (2). 


(1)  As  to  the  operation  of  the  word 
*•  cftate"  in  a  devife,  vide  BrUgewater 
▼.  DxjktoS Bolton,  1  Salk.  236.  Chef- 
itr  V.  Painter 9  ante,  335.  IhhetJ'em  v. 
Becltvith,  Ca.  temp.  Tal.  157.  Tanner 
▼•  f^ifi,  Ca.  temp.  Tal.  284.  and  poil. 
3  vol.  195.  S.  C.  Tujgfnell  v.  Page, 
iarnard,  9.   and  2  Atk,   37.   S.  C« 


Ridout  V.  P^iVr,  3  Atk.  486.  Goodiuyn 
V.  Goodwyn,  i  Vex.  228.  ^ai7ii  v, 
G^//,  2Vcz.48.  Frogmortony.fFrigbip 
3  Wilf.  4 1 4.  ^(si^iiii  V.  Jack/on,  Cowp« 
306.  Loveacres  v.  Blight,  Cowp.  352, 
i>/«»  V.  Gafiin,  Cowp.  657.  Right  t, 
SiJebotham,  Doug.  734. 

(2)  Reg.  Lib.  A.  1728.  fol.  233. 


DS 


is2f^} 


t>    E 


Term^  S^  Trinitatis,  1 729. 


Cleaver  ver/us  Spurling« 

Aifihwf  OioviT^  a  freeman  of  Lombfh  bad  t  fon  and  three 
daughters,  and  advanced  all  his  children  in  marriage  ta 
bis  life-time  \  bis  fon  died  leaving  fons,  all  his  daughters  died 
Idfo  in  his  lifetime,  except  his  eldeft  daughter  Haxmak^  whoa 
the  fiither  advanced  in  marriage  above  forty  years  before  bit^ 
death,  but  the  certainty  of  the  portion  did  not  appear  under 
the  father's  hand,  who  by  his  will,  taking  notice  that  he  had^ 
advanced  his  only  daughter  in  marriage,  gave  to  her  35  il  pro^ 
vided  that  if  (he  or  her  hulband  (hould  refufe  to  give  a  releafift- 
to  his  executors  after  his  {the  teftator's]  death,  or  fliould  anj^^ 
ways  trouble  or  difturb  them,  upon  any  claim  or  pretence  bj^ 
virtue  of  the  cuftom  of  London,  that  the  legacy  of  35/.  given 
^<mg"tile  chUU-   to  his  daughter,  {hould  go  over  to  the  children  of  bis  youogeft 
deceafed  daughter  ^  and  gave  the  bulk  of  bis  perfonal  eftate 
(being  leafehold)  to  his  two  grandfons  the  fons  of  his  decealed 
fon,  and  died  leaving  a  wife  and  one  only  furviving  daughter. 

In  this  cafe  after  folemn  debate,  if  was  adjudged,  i^,  tfiat 
if  the  daughter  had  been  advanced  only  in  part,  fhe  ibould 
{a)  ftill  have  come  in  for  her  full  orphanage,  for  that  the ' 
child's  bringing  her  partial  advancenL-nt  into  hotchpot,  ft 
only  in  order  to  make  an  equality  among  the  children,  and 
not  for  the  benefit  of  the  mother,  or  to  increafe  the  dead  nun's 
part. 

2dfy,  That  if  a  freeman  having  feveral  children,  or  one 
child,  does  fully  advance  all  his  children,  or  his  fingle  cbildi 
this  fatisfies  the  cuftom,  and  is  the  fame  as  if  the  teftator  M 
no  child;  or  if  the  hufband  freeman  before  his  marriage  coa* 

one  chilo,  er  all 

hit  children  I  ic  It  tbc  hme  m  If  there  wti  no  chlld^  ttd  the  fntmtn  ntoy  SMe  of  hk  efttic  u  i^ 
then  WM  aoae  >  fo  if  a  free»ao  compvuadt  wkh  hU  vUc  bcfefc  iDar«ii|c  lor  her  iidtomuy  pwd  il 
U  rbe  funt  at  ii  ao  wi/e. 

nNuA 


Cafe  170* 
Ac  the  Rolls. 
t£^Ct.Ah. 

»70.pUt9,ftc« 
A  freexaasof 
t«oii4oa  h«via| 
hot  one  chil4| 
sivancn-l^ 
chiM  i«  part 
onhr*  the  chM 
ihalltakeafiiU 
iiart  vithoot 
hriafiBf  what 
iKbadbcfort 
received  t&te 
hotchpot  I  ht 
the  only  flBeaii« 
lof  of  brhit- 
ing  the  child's 
Ihare  intohotch* 
pot  U  to  make 
an  equality  a- 


no* 


[   527] 


{a)  Salk.  4t6. 

%  Vtm.  1S4* 
•*9i  754- 


IfafrecmaahM 

Uveral  chUdrcBi 
or  but  one  cbildi 
and  hat  in  hit 
life  time  fully 
advaaced  that 
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ounds  with  his  intended  wife  as  to  her  cuftomary  part,  it  is  Clbaver  v. 

be  fame  as  if  there  was  no  wife  (i).  Spurlino. 

3^i^,  That  if  the  freeman  (hall  have  advanced  his  child  in  if  a  freeman 

aarriage,  and  the  certainty  of  that  advancement  docs  (2)  not  thufo**)^^.^* 

ppear  under  the  freeman's  hand,  this  muft  be  intended  and  rUge,  andthe 

&ken  to  be  a  full  and  compleat  advancement  j  and  his  Honor  advancement  * 

lid  that  the  advancement  in  the  prefcnt  cafe  being  made  u^je^thc'fre'i^' 

bout  forty  years  before  the  death  of  the  freeman,  this  decla-  »>»*>  hand^ 

adon  in  the  will,  that  the  daughter  was  fully  advanced  was  an  take" al^a  fuU 

ridence  thereof;  efpecially  it  being  fo  diifficult  a  thing  for  the  jtij'^jjj^"^^^'* 

rgatees  in  the  freeman's  will  to  prove  an  advancement  made  man*tdeciani. 

t  that  great  diftance  of  time  ;  but  it  being  objcacd,  that  the  wiij  tKe  hll 

Uher^s  own  declaration  in  his  will  was  of  very  little  avail,  fuj'y  advanced 


not 


nee  at  that  rate  it  would  be  in  the  (a)  power  of  every  free-   ofitfeitfufficienc 
lan,  by  making  fuch  declaration  to  bar  ♦his  child  of  the    (I^'^s^jundea 
i|»hanage  part :  thereupon  a  proof  was  read,  that  the  daugh-   J-  Barker,  i  vol. 
er's  hufband  had  himfelf  confefled  he  had  received  above       [  #^28  1 
000  /•  portion  with  his  wife  from  the  freeman  at  bis  mar- 
iage,  which  was  fatisfa3ory. 

4ihfy^  It  was  urged  that  ftill  the  35/.  legacy  ought  to  be 
laid  to  the  daughter,  and  It  would  be  hard  to  conftrue  the 
nfifting  in  a  court  of  juftice  upon  a  matter  as  one's  right,  to 
e  a  forfeiture,  efpecially  when  it  was  the  right  of  a  feme 
overt. 

To  which  it  was  anfwercd,  that  the  father  having  given   The  freeman  by 
lis  legacy  of  35  /.  to  his  daughter  upon  the  exprefs  condition   35  irll^'hTt* 
hat  flie  or  her  hufband  (hould  make  no  claim,  nor  give  any   t\dh  that  ?f  &« 
ifturbance  to  the  executors,  upon  pretence  of  the  cuftom  of  "["^J! '®  8'^«  » 
^•iMbir,  and  the  hu(band  and  his  wife  have  infixed  upon  the    the  executors  to 
■flora,  the  fame  was  a  forfeiture  of  the  legacy ;  and  how-    Jhc^n hwJigac 
ver   it  might  have  been  conftrucd  to  be  intended  only /»   of  35  ••  to  go 
rrvnmy  yet  being  devifcd  over,  and  by  that  means  a  right  m'.  children  | 

the  daughter 
claims  her  or- 
lanage  part,  and  her  hufl>and  joined  in  the  c]aim»  and  does  not  cla'm  the  35 1,  legacy.     Decreed 
,c  dbughter  and  her  huAiand's  ciiimlng  the  orphanage  part  was  a  forleiture,  and  the  35  1.  being 
Ited  ia  tht  de?ifee  over>  equity  will  not  divcft  it. 


(1)  BiuaJiM  v.  Barker,  ante»  i  yol. 
^.  -P»/^  v.  Dejhowuerie,  poft.  3  vol. 
!(.  Medcalfk  V.  Jvis,  i  Atk.  64. 
fmriiv.  BurrMifbs^  i  Atk.  403. 

\^Qh.  II. 


(2)Salk.426.  iVern.  2i6,  aVem. 
630.  Fanukettir  V,  Watis,  I  Atk.  406. 
EUioU  V.  CMer,  3  Atk.  527.  and  i 
Wilf.  168;  S.  C. 
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Clf  AVB*  1;*    to  this  legacy  being  vcftcd  in  a  third  pcrfon,  a  court  of  equity 
Spi/rlikc.      ^q^^u  notdiveftit. 

And  the  Majler  of  the  Rolls  compared  it  to  the  cafe  of  a 
devife  of  a  legacy  to  a  child*  upon  condition  (i)  that  (he  mar-^ 
ried  with  confent  of  the  exectJtor,  but  if  ihe  (hould  not  marry 
with  fuch  cOnfent,  then  the  legacy  to  go  over;  though  this 
(he  faid)  waS  againft  the  rule  of  the  civil  law,  accordiog  to 
which  maritagium  debit  tffi  liherum^  yet  it  is  a  good  condition  by 
our  law,  and  when  the  legacy  is  once  vefied  in  the  devifee 
over,  equity  cannot  fetch  it  back  again*  Alfo  there  was  no 
[  529  }  colour  to  help  the  defendant  the  daughter  to  her  35  /.  tegacy^ 
fmce  fhe  had  made  no  claim  to  it  by  her  anfwer ;  and  as  to  it 
being  the  right  of  a  feme  covert,  all  perfonal  things  were  unde^ 
the  power  of  the  hufband,  who  could  either  releafe  or  forfeit 
them ;  wherefore  the  court  decreed  that  the  daughter  wa.^^ 
barred  of  her  cuftomary  part,  as  being  fully  advanced,  aa  <^ 
likewife  that  (he  and  her  hufband  had  forfeited  the  35/.  legacy  j 
by  her  claiming  her  orphange  part  and  by  reafon  of  the  devL^ 
over  (2). 
•  '       .«■  •< •    ■»«,    1 1         i  i«  III  I  ■  .  .-  ■  ,         ,    -.Bi   ,j^ 

(1)  Vide  FeyUm  v.  Burys  poft.  626,        foL  314* 

(2)  fiilidifmiiTea^  Reg.  Lib«  A.  172S. 


Cafe  171.  Cray  verfus  Willis* 

At  theRol]s« 

3  £q.  Ca.  Ab.  jI    Bequeathed  the  furplus  of  his  perfonal  eftate  to  B.  snd 

aE'q.cL'Ab.  ^*  making  them  executors^  and  died;  upon  the  death 

457.  pi.  2.  of  5.  the  queftion  was,  whether  this  being  a  matter  lcgatorj5f 

537*.  pi.'i/  and  fueable  in  the  fpiritual   court  (where  furvivorfliip  would 

wec^wrVS!^  ^^^  ^^  allowed)  the  furvivor  (hould  be  liable  to  account  with 

indC.  ippoint-  the  reprefentativc  of  the  dcceafed  executor?  and  after  timf 

ing  them  reli-  ^  r  %         e   x  ^      i  •    tt  ... 

duary  legatees  \    taken  to  confidcr  of  the  cafe,  his  Honor  now  gave  his  opmioo. 

B.  Jies,  the 

%irh.>ie  (hill  fur-  Majler  of  the  Rolls :  A  right  of  furvivorfliip  is  as  good  as  a 
right  by  defcent ;  neither  is  there  any  thing  unreafonahle  (i) 
or  unequal  in  the  law  of  jointenancy^  each  having  an  equal 
chance  to  furvive ;  and  the  duration  of  all  lives  being  unccT'* 
tain,  if  either  party  has  an  ill  opinion  of  his  own  life,  he  may 


(t)  Vide  Barker  V.  GiUtg  ante,  z%u     Staples  v«  Memrici^  7  Bro.  P.  C.  49* 

itvct 


▼ivc  Co  C. 
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^Vcr  the  jointcnancy  by  a  deed  granting  over  a  moiety  lA      Crayw* 
truft  for  himfclfj  fo   that  furvivorlhip   can   be  no  bardfliip,       '^ix.tisi 
where  either  fide  may  at  pleafure  prevent  it.     It  is  plain  that 
at  law  in  cafe  of  a  grant  of  a  term  for  years  to  two»  the  thing 
jgranted  muft  furvive,  if  thejointenancy  be  not  fevered. 

The  hardeft  cafe  of  a  Jointenancy,  and  which  was  thought  [  530  j 
fo  to  be  in  the  houfe  of  lords^  was  that  of  fyiUirtf$n  verfus 
Spearman  cited  Ib  Coci^  verfus  Cockj  2  f^irn,  545.  where  one 
devifed  lands  to  his  two  daughters  and  the  heirs  of  their  bodies, 
one  of  them  died  leaving  iflue,  and  the  furvivor  claimed  the 
whole,  they  having  been  jointenants  for  life,  with  feveral  in- 
heritances;  the  lords  were  inclinable  to  give  a  moiety  to  the 
iflue  of  the  daughter  who  died  firft ;  but  the  judges  informing 
their  lordfliips,  that  the  law  was  fettled  in  this  point,  they 
would  not  alter  it.  A  right  of  lurvivorfliip  is  much  more  reafon* 
able  than  a  right  by  occupancy )  and  yet  this  latter,  as  un« 
reafonable  as  it  was,  prevailed  until  the  (latute  of  frauds  took 
it  away. 

But  put  the  cafe  of  a  /rsr/?  inftead  of  a  Itgaleftate^  or  fuppofe 
lands  are  granted  for  years  to  J*  in  truft  for  B.  and  C.  B.  dies, 
and  his  executorc  get  a  moiety  of  the  term  afHgned  to  them 
by  the  tniftee,  yet  a  court  of  equity  would  help  the  furviving 
jointenant  to  that  moiety  againft  the  executors  of  him  who 
died  firft.  2  yern.  556.  Ajhn  verfus  Smallman.  Now  this  is 
pretty  near  the  prefent  cafe,  which  is  that  of  a  truft,  fincc  every 
jtxecutor  after  debts  paid,  is  a  truftee  for  the  legacies. 

But  it  is  objected,  that  in  cafe  of  a  legacy  given  to  two,  \% 
fliall  not  furvive,  becaufe  a  legacy  is  recoverable  in  the  fpiri- 
tual  court,  where  the  rule  of  the  civil  law  takes  place,  which 
rule  is  againft  furvivorfliip. 

Rcfp.  I  do  not  fee  that  a  court  of  equity  (hould,  even  in  cafe 
of  a  legacy,  judge  according  to  the  civil  law,  but  ought  rather 
to  purfue  the  common  law,  which  is  the  general  law  of  the 
land;  for  all  legatees  are  volunteers,  and  ought  to  ftand  or  f*  f'^t  1 
fall  by  the  rules  of  the  common  law.  And  that  this  court 
docs  in  other  cafes  determine  the  right  of  legacies  according 
to  the  rules  of  the  common,  and  not  &f  the  civil  law,  is  plain 
^om  a  common  cafe  :  as  fuppofe  I  devife  to  my  daughtef 
IQOoA  on  condition  that  (he  marry  with  hi:r  muibcr's  con^ 

£  e  a  ^njtf 
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Cray  v.       fcnt,  with  a  devife  over  in  cafe  (he  docs  not  marry  with  fuch 
Willis.        confcnt ;  if  the  daughter  docs  marry  without  her  mother's 
confent,  a  court  of  equity  determines  the  devifc  over  and  the 
condition  to  be  good,  though  the  civil  law  fays  they  are  both 
(4)  Seethe  pre-    (11)  void,  for  by  that  law  tnaritagium  debet  ejfe  libemm.     And 
*^**^**^  **         if  a  court  of  equity  is  to  determine   according  to  the  rules  of 
the  common  law  in  the  cafe  of  one  legacy,  why  not  in  others  ? 
Befidcs,.in  cafe  of  a  legacy  or   term  for  years  given  to  two^ 
if  the  executors  aflcnt  to  the  legacy,  and  one  of  the  legatees 
^ics,  the  legacy  then  will  be  admitted  to  furvive,  becaufe  by 
the  confcnt  of  the  executors  the  legacy  is  become  a  legal  pro- 
perty, and  confequently  determinable  according  to  the  rules 
of  the  common  law. 

Now  it  is  not  very  reafonable  that  when  the  debts  are  all 
paid  (as  they  are  in  this  cafe)  the  executors  delaying  to  give 
their  confcnt  to  do  what  Jn  equity  they  ought,  nay  what  they 
are  compellable  to  do,  viz.  to  confcnt  to  a  legacy,  (hould  de- 
fer the  veiling  a  legal  right  in  a  third  perfon. 

But  if  this  were  fo,  here  is  an  implied  ajfent:  If  I  devife  a 
term  for  years  to  my  executor,  who  enters  generally,  he  may 
prima  facie  take  as  legatee,  this  being  more  for  his  advantage; 
tho'  it  is  otherwife  where  I  devife  a  term  to  my  executor  for 
life  only,  with  remainder  to  J.  S.  Becaufe  if  the  term  were 
vefted  in  the  remainder-man,   it  could  not  be  dtvefted  out  of 
r  ^^2  1      h^^  ^g^ii^y   ^nd  ^^  might  make  a  deva/iavit^  i  R$ll.  jfhr.  619* 
Cro.  Eliz,  347.  Pannel  vtr[\xs  Fenn\  and  tho' the  prefent  cafe 
is  of  a  devife  of  a  furplus,  and   it  muft  be  admitted,  that  until 
debts,  Csfc.  are  paid  it  cannot  be  known  what  the  furplus  is» 
yet  here  where  all  the  debts  and  legacies  are  paid,  it  may  well 
be  known  what  it  is,  and  fo  there  may  be  an  aflent  to  this  le- 
gacy.    Farther,  if  thefe  two  joint   rcfiduary  legatees  fhould 
be  taken  as  tenants  in  common,  then  if  one  of  them  had  died 
in  the  lifeof  the  teftator,  one  moiety  of  ih^   pcrfonal  cftate 
( 1 )  would' have  gone  to  the  next  of  kin   to  the  teftator   ac- 
cording to  the  ftatute  of  diftribution,  which  would  hardly  be 
admitted. 

As  to  authorities,   tho*    there  may  be  fome  fcattercd   ones 
againft  furvivorfhip,  in  cafe  of  a  legacy's  being  bequeathed  to 


(i)  Ba^yjcll  V.  Dry,  ante,  i  vol.  700.    Page  v.  Page,  ante,  489. 

two 
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two,  ypt  the  laft  and  moft  confiderablc  authority  is  in  Ciay  i*. 
I  Vim.  482.  Lady  Shore  verfus  Billingjley^  (the  fame  cafe  re-  "Willis. 
ported  in  Jones  \Thomai\  162  J  where  it  was  adjudged  before 
the  delegates,  decreed  by  Lord  Keeper  Norths  which  de- 
cree was  alfo  affirmed  by  Lord  Jefferiesy  that  where  a  furplus  of 
a  perfonal  eftate  was  devifcd  to  ^.  and  B.  this  was  a  joint  de- 
vife,  and  fhould  furvive ;  and  that  it  was  the  fame  as  if  A, 
and  B.  had  been  made  joint  executors,  and  J.  bad  poflefled  a 
moiety  of  the  goods  and  died,  in  which  cafe  the  furvivor  (hould 
have  all ;  and  there  it  is  faid,  that  the  cafe  of  Cox  verfus  ^an» 
Ucky  which  in  i  Chan.  Cafes  238.  was  at  firft  decreed  to  the 
<Iiflatisfa<flion  of  the  bar,  was  reverfed  upon  a  rehearing; 
and  agreeably  thereto,  {vh).  that  there  (hould  be  a  fur- 
▼ivoHhip,  was  decreed  in  2  Chan.  Cafes  64*  where  a  devife  of 
a  furplus  was  to  executors ;  and  the  Lord  Chancellor  faid  it 
would  furvive  upon  the  death  of  either;  his  Lordlhip  in  that 
cafe  making  ufe  of  this  expreffion,  the  judges  will  have  it  fo. 
See  alfo  Jones  [Thomas']  130.  Baftard  verfus  Stukely^  where  a 
devife  Wjas  of  the  furplus  to  two,  upon  which  the  executor 
confented,  and  then  one  died,  this  confent  of  the  executor  [  535  1 
turned  the  right  of  the  legatee  into  a  legal  property,  which 
therefore  (hould  furvive,  accordingly  I  think  the  furvivor  muft 
in  the  prefent  cafe  take  the  whole  ( 1  )• 

By  which  this  point  feems  now  fully  fettled   in  favour  of 
furvivorlhip  (2). 

(i)  Reg,  Lib.  A,  1728.  fol.  475,  (2)  Willing  v.  Baine,  poll.  3  vol.  115. 

Poulfon  verfus  Wellington.  Cafe  172. 

Lord  Chan- 

THE  plaintiff,  as  adminiftrator  of  his  late   wife  Mary^   cellor  King. 
who  was  the  widow  of  ont  JVeUington^   a  freeman  of  2Eq.Ca.Ab. 
£«»<&»,  brought  this  bill  for  the  recovery  of  four  ninths  of  a  widow  oV  a 
fy'eUington  the  freeman's  perfonal  eftate.  don'whJ'^i^r' 

children,  and 
4M  inteftate,  wu  intitled  to  four  ninthf  of  his  perfonal  eftat«,  and,  having  by  deed  afligned  over  her 
four  ninthf  for  her  feparate  ufe  in  cafe  uf  marriage,  and  to  fuch  perfons  as  ihe  Should  appoint,  and 
lor  want  of  fuch  appointment,  then  to  her  children  ;  the  widow  intending  to  marr)-  a  fecond  huft>and» 
lif  another  deed  to  which  the  Intended  hufband  was  party,  in  coniideratioa  of  the  intended  miiriage, 
and  of  a  fettlcment  made  on  her  by  him,  recitet  that  if  Hie  did  not  difpofe  of  hsr  four  ninths,  the 
lislband  would  be  intitled  thereto,  and  then  afiigns  It  over  to  trufteei  In  truft  for  the  intended  hu(band 
during  their  joint  lives,  fubje£t  to  her  cuntroul  and  difpofal  by  writing,  and  dies  without  dilpofing 
•fit.  Decreed  the  fecend  hulband  is  a  purchafer,  and  the  rccitil,  that  he  would  be  intitled  to  it  if 
die  wife  ibould  not  difpofe  of  it,  was  a  gifu 

E  c  3  The 
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pouLsoN  v.  The  cafe  was  ;  IVeliington  the  freeman  had  a  wife,  the  faii 

Yk  ELLiNo-  Jlfary^  and  three  children,  and  died  inteftate;  Mary  the  widow, 
after  the  death  of  her  firft  hufl'and,  and  before  her  fecond  mar- 
riage, by  indenture  dated  the  30th  oi November  I7i9>  affigned 
five  ninths  of  her  late  hufband's  pcrfonal  eftate  in  truft  for  her 
children,  and  as  to  the  four  remaining  ninths,  to  which  (he 
was  inticlcd,  (three  ninths  as  her  cuftomary  part,  being  a  free- 
man's widow,  and  a  third  of  a  third  being  the  dead  man's 
part,  which  made  another  ninth,  and  belonged  to  the  widow 
^  by  the  (latuteof  diftribution  of  inteftate's  eflates,}  the  widow 

by  her  faiddeed  of  the  30th  of  November  1719.  affigned  thcfe 
r  <3ij.  ]  four  ninths  to  truftees,  in  truft  for  her  feparate  ufe  for  her  life, 
in  cafe  (he  (bouid  marry,  and  afterwards  in  truft  for  fuch  pur- 
•  pofes,  and  fuch  pcrfons  as  (he  (hould  by  deed  to  be  atte(ied 
by  two  witncfTes  appoint;  and  for  want  of  fuch  appoint- 
ment, to  her  children  by  the  firft  marriage ;  but  the  huf- 
band  which  (he  (hould  marry,  on  his  Airviving  her,  to 
have  200/.  out  of  the  four  ninths.  Afterwards,  (he  having 
agreed  to  marry  the  plaintiff,  by  indenture  dated  the  nth 
January  1 720,  to  which  the  plaintiff  was  a  party,  and  attefted 
by  two  witncfTes  purfuant  to  the  power,  reciting  that  (he  had 
before  fettled  the  childrens  five  ninths  in  truft  for  them^  and 
that  in  cafe  (he  (hould  make  no  appointment  of  her  own  four 
ninths,  they  tvould  belong  is  her  then  intended  hujband  the  plain- 
X\fi  Povlfon^  by  this  deed  affigned  her  faid  four  ninths  in  truft 
for  the  plaintiff  Ptfw^«  during  their  joint  lives,  but  (he  to 
have  the  management  and  ordering  ihe»cof  during  the  cover- 
ture, or  by  any  writing  duly  attefted  to  appoint  it  over ;  and 
the  plaintiff  P^«^7a  by  this  indenture  covenanted  to  fettle  a 
leafehold  eftate  upon  the  wife  for  her  life,  and  afterwards  to 
the  iffuc  of  the  marriage.  The  plaintiff  Poul/on  married  the 
faid  Mary^  and  flic  afterwards  dying  without  iObe  by  him,  and 
without  making  any  apporntment| 

The  queftion  was,  to  whom  the  wife's  four  ninths  (houM 
go,  whether  to  the  fecond  hu(band,or  only  the  200/.  to  go  to 
him,  and  the  refidue  to  her  children,  for  want  of  an  appoint* 
ment  made  by  the  wife  after  the  fecond  marriage  ? 

Lord  Chancellor  fot  fome  time  much  doubted  thereof,  for 
^at  the  plaintiff. the  hufband  had  notice  of  the  wife's  firft 
;deed  i  but  becaufe  he  was  a  purchafer  of  thcfc  four  ninths,  and 
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It  being  recited  in  the  laft  deed,  that  in  cafe  the  wife  died    Poulson  if, 
without  making  an*  appointment,  the  phintiS  the/econd  hu/iand     Willing* 
wcuii  bi  intitkd  thereto^   which,   tho'  but   (i)   a  recital,  yet 
Aewed  the  intention  and  agreement  of  the  parties,  and  a- 
mounted  to  an  [informal]  appointment,  and  as  no  flrifl  form     [  •535  1 
is  requidte  to  conftitute  fuch  appointment,  and  fince  the  latter 
deed  varied  the  power  rcferved  to  the  wife,  the  firft  deed  re- 
quiring that  it  ffiould  be  by  writing  attefted  by  two  wltneflcs, 
and  jret  by  the  latter  deed,  the  power  of  appointment  referved 
Co  the  wife  being  by  any  writing  duly  attefted,  (in  which  cafe 
a  writing  would  have  been  duly  attefted,  tho'  it  had  but  one 
witnefs  i) 

For  thefe  rcalbns  his  Lordfhip,  yet  with  fome  hefiutiont 
decreed  (2)  the  four  ninths  to  the  plaintiff  the  fecond  huibaod^ 
^t  at  the  fame  timie  declared  it  to  be  clearly  his  opinion,  that 
if  the  plaintiff  the  fecond  buibaad  had  no  notice  of  the  firft 
deed  made  by  the  wife  while  (he  was  a  widow,  this  would 
have  b^en  a  void  deed,  and  fraudulent  asagainft  him  (3)* 

This  decree  was  afterwards  alfirmcd  on  an  appeal  to  the   May  1730, 
lioufe  of  lords. 

(i)  Vide  BamJieU  v.  Topb(im>  ante,      the  nsLjnc  of  Pou//env.  Darby. 
I  vol.  59.  (3)  Sed  vide  ^/>^  v.  Coapn,  poft, 

(2)  Reg.  Lib.  B.  172S.  fqJ.  587.  by      074. 


Powell  wr/^J  Price  &  al",  &  c  contra.     In     Cafe  173, 
Scacc\  f.^^gj 

UPON    Sir   Thomas  Powfir%  marriage  with  Elh^eih  %^^^Q^,  a\u 

MmifeUy  and   in   confideration  of  it,  and  of   5000/,  J^*'^'*M• 

portion,  by  articles  dated  the  2d  of  March  1693,  for  making  mvriafic  to  fct- 

prwifionsforthciffueof  that*  marriage.  Sir  fhrnas PoweU  lllZt ^^a 

covenanted  with  the  wife's  truftces   to  make,  do  or  execute,  ^y'^«  ^^^  ^^^^^ 

OM  or  more  conveyance  of  tbe  premifles  in  queftion  in  Car^  to  their  firft, 

wmthf^Jbiret  and  for  the  better  directing  the  making  of  the  marrfa6e'!^e^ 

mainder  to  the 
||Cin  m^le  pf  the  bodjr  o^  the  hufijani  by  any  wife,  remainder  to  the  heirs  of  the  bodv  of  tho 
b^jftsBd  by  the  fitft  wife,  remainder  to  the  haibaod  in  fee,  with  provifioni  for  the  daughters  >>( 
the  firft  mariia^ey  If  nofon  \  huiband  has  one  daughter  by  the  firft  wife,  fuffers  a  rcco%er),  «nd 
loarriea  a  fecond  wife,  and  takes  notice  of  the  firft  marriage  articlet  in  his  fecond  maitiattp  fettitinei.tj 
|^  iMfhlor  by  tbe  firft  carriage  barrtd  by  tbii  s^onry. 

J>C4  '  ftid 
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PowEiL  V.  faid  fcttlcmcnt,  to  the  ufc  of  himfclf  for  life,  without  wafif, 
Fricb.  remainder  to  truftees  and  their  heirs  during  bis  life  to  prefenre 
contingent  remainders,  remainder  as  to  part,  to  Elixabetb  the 
wife  for  her  jointure,  remainder  as  to  the  whole,  to  the  ufe  of 
the  firfi,  i^c,  fon  of  the  marriage  in  tail  male  fuccef&vely,  re- 
mainder to  the  heirs  male  of  his  own  body,  (i.  /.  by  any  wife] 
remainder  to  the  heirs  of  his  body  by  his  faid  wife  Elizabeth^  and 
for  want  of  fuch  iffue,  remainder  to  the  right  heirs  of  Sir 
Thomas  Pcwell  himfelf.  In  which  articles  there  was  a  claofe 
impowering  Sir  Thomas  Powell  and  his  lady  to  make  leafes 
at  the  old  rent ;  alfo  a  claufe,  that  if  Sir  Thomas  Pcwell  (hould 
die  without  ilTue  male  by  Elizabeth^  and  there  (hould  be  daugh« 
ters,  if  but  one  daughter,  then  fuch  daughter  fhould  have  die 
fum  of  3000/.  if  more  daughters  than  one,  4000/.  among  them, 
and  this  was  agreed  to  be  fecured  on  fome  part  of  the  eftate. 
The  fa£):  happened  to  be,  that  there  was  but  one  daughter 
by  this  marriage,  Elizabeth  married  to  the  defendant  Sir  John 
Pricey  and  no  fon. 

Sir  Thomas  Powell  furviving  his  firft  wife  Elizabetby  and  in« 
tending  to  marry  a  fecond  wife,  Judith  the  daughter  of  Sir 
yames  Herbert^  fufFercd  a  common  recovery  of  the  premiilcs, 
and  by  leafe  and  rcleafe  dated  the  25  ^  26  July  1698.  fettled 
his  whole  eftate  to  the  ufe  of  himfclf  for  life,  remainder  as  to 
part,  to  the  ufe  of  his  fecond  wife  for  life,  remainder  to  the  firft, 
l^c.  fon  of  the  fecond  marriage  in  tail  male  fucceflively,  re- 
mainder to  truftees  for  500  years  to  raife  5000  /.  for  daugh- 
r  tyi  ]  ters  of  the  marriage,  (if  no  fon)  remainder  to  Sir  Thorns 
Powell  in  fee  \  as  to  the  other  part  of  the  premifles,  to  the 
ufe  of  truftees  for  ninety-nine  years,  in  truft,  after  Sir  Thomas 
PowelTs  death,  to  raife  3000  /.  for  Elizabeth^  daughter  of  Sir 
Thomas  Powell  by  the  firft  marriage,  (now  lady  Price) ;  and 
this  was  declared  to  be  in  fatisfadion  of  all  monies  (he  was  io« 
titled  to  by  the  firft  marriage  articles ;  and  in  the  mean  time 
ibe  to  have  100 /•  per  annum  for  her  maintenance,  remainder 
to  Sir  Thomas  Powell  and  his  heirs.  Three  of  the  ManfiUs 
(relations  of  the  firft  wife)  were  parties  to  this  fecond  mar* 
riage  fettlement.  Sir  Thomas  Powell  hzi  iftue  three  daughters 
by  his  fecond  wife,  but  no  fon,  and  died  in  Auguft  1720. 

I'he  queftion  was,  (here  being  notice  of  the  firft  marriage 
articles,  by  which  there  was  a  limitation,  after  that  to  the  heirs 
IBale  ofSir7i^w<?iPmr//by  any  wife,  to  the  heirs  rf  tbi  body 

'  if 
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rfSir  Thomas  by  Elizabeth  bisfirft  wife)  whether  this  being     powitt  v* 
in  cafi;  of  articles,  Ibould  not  be  taken  as  if  the  limitation  had       Pricb. 
been  to  thi  daughters  of  Sir  Thomas  Powell  by  hisfirji  wift^  for 
then  they  could  not  be  barred  by  the  recovery. 

For  Sir  John  Price  and  his  lady  it  was  infilted,  that  her 
mother  and  the  iflue  of  the  marriage  (and  confequently  the 
lady  Price  as  being  the  only  child  of  the  marriage)  were  pur- 
chafers  in  confideration  of  the  marriage  and  the  mother's 
portion  of  5000/.  That  the  limitation  to  the  heirs  of  the  body 
rfSir  Thomas  Powell  by  Elizabeth  hisfirji  wifcy  being  by  way 
of  articles,  muft  be  the  fame  as  if  it  had  been  to  the  daughters  i 
for  it  could  not  be  intended  in  favour  of  the  fons  of  that  mar- 
riage, there  being  an  exprefs  limitation  before  to  them ;  and 
tho'  if  this  had  been  in  a  fettlement,  there  being  a  precedent 
limitation  for  life  to  Sir  Thomas  Powell^  it  would  have  been  an  £  538  J 
eftate-tail  in  him,  and  barrable  by  the  common  recovery,  yet 
it  was  otherwife  where  it  refted  upon  articles  ^  for  in  that  cafe, 
an  exprefs  eftate  for  life  being  limited  to  the  hulband,  (as  here} 
fuch  exprefs  eftate  excludes  the  raifmg  or  vefting  of  any  dif- 
ferent eitate  in  him,  by  virtue  of  any  limitation  to  the  heirs  of 
his  body,  andfoit  was  determined  in  the  cafe  of  (a)  ffiyi  and  W^**^* 
£rrij/ey,  which  tho'  adjudged  in  the  exchequer  contrary  to  what 
was  now  laboured  for,  yet  that  judgment  was  reverfed  in  the 
houfe  of  lords;  likewife  in  the  cafe  of  Trevor  (b)  and  Trevor  (i)  See  vol,  u 
decreed  firft  by  Lord  Chancellor  Macclesfield^  and  afterwards  ^"•' 
affirmed  in  the  houfe.  of  lords »  as  alfo  2  Fern.  526.  Leonard 
verfus  Earl  of  Suffix,  and  IVhite  vcrfus  Thornborough^  2  Vern^ 
702.  It  was  admitted  there  was  a  prior  limitation  in  the  articles 
to  the  heirs  male  of  the  body  of  ^ir  T^jomas  Powell  hy  any  wife, 
but  this  being  by  way  of  articles  muft  ^ave  the  iaiiic  conitruc- 
tion  as  if  it  had  been  to  they^;i^  of  Str  Thomas  by  any  wife,  and 
the  fubfequent  limitation  v/as  to  the  heirs  of  ti:e  body  of  Sir 
Thomas  Powell  iy  Elizabeth  his  firft  wifc^  fo  that  the  daughters 
by  the  firft  wife  were  then  in  view,  their  further  advancement, 
upon  the  contingency  of  failure  ofifTue  male,  in  contempla- 
tion of  the  parties,  and  the  benefit  of  fuch  contingency  was 
to  be  an  addition  to  their  portion,  and  might  well  be  intended 
to  make  it  up  equal  to  what  their  mother  brought,  which  was 
5000/.  and  though  there  w^8  a  portion ,of  3000/.  for  one 
daughter,  and  4000/.  for  more  daughters  by  the  firft  marriage, 
yet  this  was  a  provifion  which  was  to  come  to  them  in  all 

3  events. 
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Pivtfflty  be- 
twixt  a  jimHt- 
tionby  xnani^ue 
t.riclei  to  the 
heirioft^ebody 
pi  tke  man  «nd 
the  heirs  'emalc 
«r  the  body  of 
(hn  min  \  and 
(bus  more  fi- 
gured than 


Isv^^ 


•vents,  but  then  the  daughters  by  the  firft  marrttge  were  ft5 
have  the  benefit  of  this  contingency  befides,  toh«t«  the  hnd» 
if  there  were  no  fons,  which   would  be  fome  compenfiitioii 

for  the  fmallnefs  of  their  portion^ 

It  was  alfo  admitted,  that  if  the  truflecs  or  fecond  wifc  bad 
nK»  notice  of  ^he  articles  made  on  the  firft  marriage^  then  their 
being  purchafers  without  notice,  would  have  been  a  bir  to  the 
plaintiff's  claim  by  the  artidcf • 

On  the  other  fide  it  was  faid  9nd  refolved,  that  though  here 
was  notice  of  the  marriage  articles,  yet  the  3000/.  (ecured  by 
the  fettlement  on  the  fecund  marriage,  was  an  a£lual  fatisfact 
tion  of  all  demands  by  thefe  articTes  \  and  though  a  limitation 
by  articles  to  the  heirs  male  of  the  marriage,  after  an  expre& 
^ftate  for  life  to  the  father,  (hall  be  taken  to  mean  a  remainder 
to  the  firft,  &^.  fon,  it  does  not  follow,  that  fuch  a  limitatioQ 
to  the  hiirs  of  the  body,  muit  be  equivalent  to  a  remainder 
limited  to  daughters  ^  efpecially  in  this  cafe,  where  they  wero 
poftponed  to  the  limitation  to  the  heirs  male  of  the  body  of  Sir 
Thomas  Powell  by  any  wife,  and  where  there  was  act  exprefi 
pecuniary  provifion  made  for  the  daughters  by  the  firft  wtfei 
which  was  all  the  faid  daughters  were  to  depend  upon ;  befides, 
that  fons  are  of  a  dlfTerent  confideration  in  ec^uity  from  daugh- 
ters, they  being  to  fupport  the  name  of  the  family,  which 
daughters  do  not  ^  alfo  in  the  generaf  courfe  of  marriage  iettk- 
nients,  daughters  are  provided  for  by  pecuniary  portions,  and 
not  by  land  i  that  the  legal  ef^ate  bcin^  now  in  thofe  who 
claimed  under  the  fecond  marriage  fettlement,  and  had  aa 
equal  equity,  it  would  be  hard  to  take  the  benefit  of  the  law 
from  them,  by  raking  into  old  ftale  articles,  and  difturbing 
iettlements  made  on  valuable  confideration,  as  that  in  tho 
prefcnt  cafe  was,  where  the  parties  had  both  the  law  and 
equity  on  their  fide.  As  to  the  cafe  of  ff^r/f  verfus  Errijif^ 
that,  it  was  true,  was  adjudged  in  the  houfc  of  lords  contrary 
to  the  decree  made  here  in  the  e)(chequor  j  yet  if  ther^  (bouM 
be  any  difference  betwixt  that  and  the  prefentcafe,  there  might 
be  reatbn  tolayhold  of  it ;  now  there  was  this  diverllty;  in 
the  cafe  o^lVcJl  verfus  Errijfey  no  portion  was  provided  for  the 
daughters  of  the  firft  fiiarriage ;  in  the  prefent  cafe  portions 
in  all  events  arc  fccurcd  to  fuch  daut/hters,  In  If^ejl  verfus 
Erriffiy^  after  the  limitation  in  the  articles  to  the  heirs  male  of 
the  body  of  the  hufband  and  wife,  with  remainder  to  the  faeirt 

malQ 
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Inalc  of  the  body  of  the  hufband   by  any  wife,  came  the  re-    Powell  v. 
mainder  to  the  heirs  femaU  oj the  body  of  the  hvjband  by  the  firji      •  P^*cE* 
wife^  Sic.  fo  that  the  daughters  were  more  immediately  in  the 
view  and  contemplation  of  the  parties  in  that,   than  in  the 
prefent  cafe. 

Befides  which,  it  was  obfervable  (as  Mr.  Baron  Commlnl 
faid)  that  in  the  year  1693,  ^^^^  ^^^^^  articles  were  made,  ic 
was  ufual  to  conftrue  a  remainder  to  the  heirs  male  of  the  body 
to  mean  and  intend  the  firft,  ^c.  ion  of  the  marriage ;  and  if 
fo^  it  would  be  reafonable  to  interpret  articles  according  to 
the  time  in  which  they  were  executed  j  neither  ought  length 
of  time  to  make  any  alteration  in  favour  of  the  daughter  by 
the  iirft  marriage,  who  had  what  was  then  thought  and  agreed 
Upofl  to  be  a  competent  provifion  for  her ;  that  it  was  a  ma- 
terial circumftance  in  favour  of  the  fecond  marriage  fcttle- 
tnent,  that  three  of  the  ManJelU  (relations  to  the  firft  v/ife) 
were  parties  thereto  ;  from  whence  it  feemed  that  by  the  ge- 
neral opinion  pf  the  relations  of  Sir  Thomas  PotvelTs  firft 
Wife,  this  3000/.  in  all  events  was  thought  a  fufficient  pro- 
vifion for  lady  Pricey  the  only  daughter  by  the  firft  marriage^ 
which  might  reafonably  induce  the  court  to  think  fo  too.  And  ! 
by  the  fame  reafon  that  lady  Price  would  come  iif  for   the       ^  ^ 

eftate,  (he  might  have  barred  the  fecond  wife  of  Sir  Thomas       »•  54    J 
P«2i;///ofheT'jointure,  if  (he  had  been  living,  and  jikewifc  her 
daughters  of  theirpecuniary  portions,  which  would  be  very  hard. 

Wherefore  it  was  decreed,  that  hdy  Ptice  was  not  intitled 
to  the  premifles  in  queftion  by  virtue  of  the  limitation  in  the 
firft  marriage  articles,  to  the  heirs  of  the  body  of  Sir  Thomas 
JPowett  by  his  firft  wife  ( i ). 

■  .....  I  ■  I   ■  I  .■■■!■  ■■       I  ■  I  I  fc 

(i)  Vide  fFeJi  v.  ErnJ/ey,  ante  349.     Hart  v,  MMiehurfi,  3  Alk.  371. 

Whitchurch  *verfus  Golding.  Cafe  174. 

UPO  N  a  demurrer  for  not  annexing  an  affidavit,  that  the  ccllorKiNO, 
deed  inquired  after  by  the  bill  was  not*  in  the  cufiody 

of  thepiuintifF,  and  upon  debate  of  the  matter,  and  looking  14.  pi. 4.. 

into  the  cafes  in  i  Chan.  Cafes  ll.  {anonymus)  and  {a)  1  l^an.  JoVthed\rcotI?, 

J 80.  it  was  ruled  by  Lord  Chancellory  that  if  a  bill  be  brought  »ng/»f»  deed,of 

only  for  difcovery  and  delivering  up  of  a  deed  or  deeds,  and  delivered  up,  nd 

ne«d  of  JiinCi* 
ifig  tn  aiBdaTit  that  the  deed  is  ioft;  fecu»  if  relief  be  prayed  cenerally,  as  ta  rcc«««r  thtt  moaey  oil 
ft  boad,  ^ii)  1  Verfe.147,  310.     s  Chan.  Ca«»3i.    Sed  i  Vein*  59.  contxa* 

which 
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Whit-  ^  tphich  prays  no  other  relief,  there  it  is  not  ncccflary  the  plain* 
CHURCH  V,  jiflp  (hould  annex  an  affidavit  that  he  hath  not  the  deed  or  deedf 
in  his  cjftody;  for  it  cannot  be  intended  a  man  will  bring  a 
bill  only  for  difcovering  or  delivering  up  of  that  deed  which 
he  himfelf  is  pofleffcd  of  j  but  if  the  bill  be  for  rtVitf  generaHf 
upon  any  deed  or  bond,  as  to  recover  the  money  upon  the 
bond,  or  the  profits  of  land  under  the  deed,  in  this  or  the  like 
cafe,  there  muft  be  an  affidavit  annexed  to  the  bill,  that  the 
deed  is  not  in  the  plaintiff's  cuftody,  becaufe  fuch  a  bill  does 
by  confequence  feck  to  transfer  the  jurifdidion  from  the  com* 
mon  law  to  the  court  of  equity  ( i ). 

[  54*  ]  ^^^  note,  the  very  next  day  in  the  cafe  of  Saunders  Tcrfus 

Stephens^  on  demurrer  to  a  bill  for  want  of  an  affidavit  annexed, 
that  the  deed  was  not  in  the  plaintiff's  cuftody^  the  L$rd 
Chancellor  gave  the  fame  rule,  with  the  fame  diverfity  (2). 

.^1  ■  ■  ''  ■■■  '■  ' 

(i)  Demurrer  over-ruled.  Reg,  Lib.  (2)  Andfo,  Amh.  3  Atk.  17,    Dtt- 

B.    1728.    fol.  422.  by  the   name  of     mer  y,  ForieJcutM  3  Atk.  132. 
IVbitiAJortb  v.  GoUing, 

Cafe  175.  Tynt  ver/us  Tynt. 

At  the  Rolls. 

A.  is  principal  ^  Was  appointed  receiver  of  the  plaintiff  Sir  Hajwell  Tynfi 

rince  of*5oool.  *  cftate  during  his  infancy,  and  B.  and  C.  were  the  fureties 

•nd  B.  and  c.  ^f  J   ^jj  joining  in    a  recognizance  to  the  late  Majltr  rfthi 

does  afterwards  Rolls  {Sir  John  Trevor)  to  account  yearly. 

jointure  his  wife 

befote  marriage  in  fomc  bn.^s,  without  notice  either  to  the  wife  or  her  friends  of  this  recogntiaflee^ 
and  devifes  his  rcal  and  perfjiial  rflate  to  B.  one  of  liis  Tireties,  and  dies.  Firft  the  perfonal  eftate  of 
A.  the  principal  ftall  be  aj^piod  towarcs  this  rcco^^nizancc,  then  his  land  devifed,  the  devifee  beiuf 
•  volunteer,  next  the  paraphernalia  of  the  wife  of  A.  the  principal,  and  laftly  the  two  fureties  dull 
cooUibutc  to  make  up  the  deficiency. 

There  was  3000 /•  found  in  arrear  in  jt,*s  hands,  who, 
after  giving  this  recognizance,  fettled  a  good  part  of  his  lands 
in  jointure  upon  his  wife  before  marriage,  neither  the  wife  nor 
her  friends  having  notice  of  the  recognizance  when  the  fet- 
tlement  was  made.  J.  the  hufband,  who  was  the  receiver, 
by  his  will  dcvifed  all  his  real  and  perfonal  eflate  to  B.  one  of 
his  fureties,  making  him  his  executor,  and  died  j  the  plaintiflf 
Sir  Hafwell  Tynt  put  the  recognizance  in  fuit,  upon  which  the 
widow  of  A.  the  receiver,  who  was  the  jointrefs,  prayed  that 
the  perfonal  eftate  of  her  hufband  might  ht  firft  liable,  and  her 
bona  parapbirnalia  exempted  I  oi^i  the  land  devifed'to  B.  the 

furct/i 
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;  and  in  the  next  place,  the  jointrefs  being  a  purchafer     Tynt  <r. 
It  notice,  that  the  land  of  tke  other  cognizor  the  furety       Tynt. 
i  go  towards  fatisfadlion  of  the  recognizance. 

fiir  of  the  Rolls :  It  is  plain,  that  ail  the  perfonal  eftate  of  r  ^ .  ^  i 
;  principal  cognizor  ought  to  be  iirft  applied  to  fatisfy 
fcognizance,  then  the  land  devifed  by  A.  to  B.  the  furety, 
ch  devifee  is  a  volunteer,  and  the  jointrefs  a  purchafer; 
to  the  lands  of  the  other  cognizor  the  furety,  they  ought 
laft  applied,  and  the  jointure  mufl  be  liable  before  thefe, 
the  eftate  of  the  principal  cognizor  ought  to  be  iirft 
led ;  and  tho'  the  jointrefs  be  a  purchafer,  yet  as  ihe 
B  under  the  grant  of  tlie  principal  cognizor,  ihe  can 
hmd  in  his  place,  and  be  in  no  better  cafe  than  he  him- 
as,  and  it  reafonably  and  probably  might  be  an  induce- 
for  the  fureties  to  be  bound,  that  they  faw  the  principal 
and  in  pofleflion  of  fo  large  a  real  eftate,  and  the  prin- 
cognizor  cannot  by  his  own  a£^,  as  againft  the  furety, 
irge  any  part  of  his  real  eftate,  which  being  liable  at  law, 
;  to  be  fo  in  confcience. 

'.  Solicitor  Gerural:  If  the  jointrefs  pay?  off  the  cognizee 
;  recognizance,  and  takes  an  aflignment  of  it,  then  (he 
extend  it  at  law,  and  the  furety  fhall  have  no  remedy  in 
f  againft  her,  ftie  being  a  purchafer  without  notice ;  for 
he  recognizance  be  a  record,  yet  in  equity  the  purchafer 
bound  to  take  notice  of  it. 

"V  This  IS  not  the  cafe  j  for  you  neither  have,  nor  are 
0  have,  this  affignment  of  the  recognizance,  it  being 
to  the  late  Majhr  oftbg  Rollsj  and  the  court  will  hardly 
an  aflignment  of  it  to  load  a  furety.  But  even  at  law, 
jointrefs  fliould  get  an  aflignment  of  the  recognizance, 
endeavour  to  load  the  fureties,  then  they  may  have  an 
'querela^  infifting  that  all  the  principal  cognizor's  land 
in  hisownhandsy  or  in  the  hands  of  any  alienees,  ought 
liable  before  any  of  the  fureties  lands  be  extended.  And  [  544.  J 
the  bona  paraphernalia  of  the  widow,  tho*  there  be  debts 
than  the  perfonal  eftate  will  extend  to  pay,  yet  as  thefe 
ible  only  in  favour  (  i )  of  creditors,  and  not  of  the  heir, 
>f  the  devifee,  who  ftands  in  the  place  of  the  heir,  and 


(l)  Tipping  V.  Tipping;  ante,  1  vol.  730. 


IS 
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Ttktv,.      is   hares  faSlit5\   if  the  lands    dcvifcd  be  fufficient  to  piy 

Tynt.         the  recognizance,  the  bona  paraphernalia  (hall  be  enjoyed  by 

the  widow ;  but  if  thofe  devifed  lands  fhould  prove  infuftciene, 

the  bona  paraphernalia  muft  be  fubjedl  before  the  fureties  lands 

iball  be  extended  (i). 

(i)  Reg.  Lib.  B.  1728.  foi.  478. 

Cafe  176*  Neal's  Cafe. 

Lord  Chan-        ^      ^ 

ccIloT  King.      'Tp  W  O  fifters  of  a  lunatick  petitioned  for  the  cuftody  of 

•  Eq.  Ca.  Ab.  ^^^  perfon.     The  petitioners  were  not  the  heir  at  lawy 

^8a.pi.3«  but  a  deccafed  brother's  fon  wasj  the  I  una  tick's  eftatc  con- 

^oobjeuiofi 

that  che com-      fifted  of  700/.  in   money,  and   a  freehold  eftate  of  50/. >rf 

IllnitickVi^r-     <»«««'"  for  her  life  only  j  and  a  niece,  a  dcceafed  filler's  daugk- 

fon  i«  the  next     ter,  put  in  a  crofs  petition,  recommending  a  third  perfon  to 

natick,  and  will    be  committee, 

come  in  for  a 

ihare  by  the  llatute  of  diihibution,  it  being  for  the  intereft  of  the  next  of  kin  to  prolong  theliaitick't 

Ijie^  ifhereby  his  perfonai  eftaie  will  be  increafed. 

Objected  againft  the  two  fifters,  that  there  being  a  peribnal 
eftate,  they  would  be  intitled  to  a  diftributive  (hare  thereof 
within  the  (latute,  for  which  reafon  being  likely  to  gain  by  the 
death  of  the  lunatick,  they  ought  not  to  be  the  committees; 
fo  that  the  perfon  whom  the  niece  recpmmended  ought  to  have 
it  rather  than  the  fifters. 

Mr,  Solicitor  General:  There   is  not  the   fame  objeAiofl 

againft  the  next  of  kin  of  the  lunatick,  on  account  of  the  per- 

{a\  See  Judge      fonal  eftate,  as  there  is  againft  the  heir  (^7)  with  regard  to  die 

•ntt^afil.^*^'*     real  eftate  j  for  the  perfonal  eftate  may  increafe,  and  probably 

L  545  J      ^^11  by  g<>od    management  during  the  life  of  the  lunatick  ^ 

thus  the  longer  the  lunatick  lives,  it  will  be  the  better  for  d:e 

next  of  kin,  confequently  it  is  for  their  intereft  to  prefervc  and 

prolong  the  lunatick's  life,  whereas  the  real  eftate  cannot  b* 

increafcd  f. 

And  it  appearing  that  the  niece  who  had  preferred  the  crofi 
petition,  did  recommend  a  necefTitous  man  to  be   the  cpm-* 


t  The  fame  diftindlion  was  taken  by  Lord  Chancellor  Kittgt  in  a  jpctidon  en 
fATte  LuMovj,  Muh.  1731.  poft.  63  8. 

2  mittCl^ 
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fliittee  of  the  perfon,  one  who  was  a  day-labourer  and  a  mole*  Kt  al^s  ca(e» 
catcher^  and  had  but  a  rery  mean  cottage^  with  only  one  fire* 
place  in  the  whole  boufe,  (which  was  an  argument  the  niect 
did  not  care  what  became  of  her  lunatick  aunt)  his  LorJJhip 
granted  the  commitment  of  the  perfon  of  the  luiiatick  to  her 
two  fifterSy  and  both  parties  agreed  that  the  commitnicnt  of  the 
cftate  .(hould  go  to  one  Bian  a  neighbouring  gemleman  of  a  fair 
cbira&er^  who  was  likely  to  manage  it  to  the  bett  advantage* 

Cafe  lyy,. 

Ex  parte  PulefloO*  Lord    Chan* 

cellor  KtK«« 
A   Toiok  out  a  commiffion  of  bankruptcy  againft  1^*  and   i^q.c^^^^ 
kept  It  for  fix  months  without  doing  any  thing  upon  it,    L*s«  H»  S» 

J    .  .  .  1  T«     ,  i.         •      .       f  One  fuel  Mt  • 

and  then  executed  it,  and  B.  thereupon  Was  found  a  bankrupt,    commi Aon  «r 

bankruprcY,  «al 
for  fix  montht  keeps  it>  withoot  doing  any  thing  upon  it ;  the  courts  for  this  reafon  only,  fwper* 
fe4eil  the  comaklAoo,  tho'  it  wu  encuted,  and  the  trader  fouAd  a  bankrupt  before  any  appUcatiea 
to  fnpcrfeJe  it. 

On  a  petiti^p  to  fuperfede  this  commii&on,  it  was  faid  by 
J.  in  excufe  fbf  his  having  kept  the  commiffion  fo  long  by  him 
without  executing  it^  that  he  was  not  certain  at  firft  his  proof 
was  fuffictent  to  find  B.  a  bankrupt,  but  it  appeared  aftei-^ 
wards  there  were  good  grounds  for  a  commiffion^  and  that  B*. 
was  accordingly  found  a  bankrupt. 

Lord  CbanceUir :  It  was  very  ill  done  in  jI,  to  keep  the 
commiffion  fo  long  in  his  pocket,  and  unlefs,  or  until  he  had 
fufficient  proof  of  the  bankruptcy,  he  ought  not  to  have  taken 
out  the  commiffion^  which,  by  having  been  kept  fo  long  in 
his  pocket,  may  have  been  the  means  of  drawing  in  multitudes 
of  people  to  give  credit  to  the  bankrupt^  and  of  furnifbing 
him  with  opportunities  of  defrauding  many  j  wherefore^  for 
example  fake,  let  the  commiffion  be  fuperfeded* 

And  it  being  faid,  that  this  would  only  bring  a  fre(h  cx« 
pence  up9n.  the  bankrupt's  eftatct,  the  charge  of  another  com« 
miffion,  bii  Lordjhip  replied,  he  would  take  care  that  the  former  - 
commiffion  ihould  not  be  at  the  charge  of  the  bankrupt's  cftatt« 


[S46J 


M* 
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Cafe  178.  Ex  parte  Markland* 

Lord  Chan- 
cellor KiKO.  fnpHE  new  affignccs  under  a  cotnmiffion  of  bankruptcy 
?^u  ^*L^^*  X  taken  out  againft  J.  S.  petitioned  that  J.  N.  the  daugh- 
v6t.  pi.  18.  tcr  and  adminiftratrix  of  J.  D.  who  was  the  furvivor  of  dw 
Vcomtsumonof  former  aifignees  under  the  commiffion,  (hould  account  before 
^i'Sia."  ^he  commiffioners  for  the  effeas  of  the  bankrupt  come  to  her 
debted  by  bond,  hands,  and  an  affidavit  was  made,  that  J.  N.  had  confefled  ihe 
cfcdiwrsoftfae  believed,  that*  her  inteftate  the  affignee  kept  the  bankrupt's 
S^STSa^the  ^oney  in  a  fcparate  bag,  with  a  note  in  it,  (hewing  it  to  be 
adraliiiftrtturof  fucb,  and  alfo,  that  the  affignee  left  lands  of  inheriunce  de- 
migbt  account  fcended  to  J*  N,  the  heir,  which  would  be  aflets  bj  defcent, 
^a^n^l,^T  to  anfwer  the  covenant  entered  into  by  the  affignee  forhimiaf 
kaving  fume  of  and  his  heirs,  with  the  commiffioners,  duly  to  account  for  the 

the  bankrupt*!      ,       ,  ,       n-  ^ 

cfToat  in  fp^cie    bankrupt's  efrects. 

in  his  hands  ; 

bat  the  adminiitrator  denying  this  upon  oath,  and  fwearing  that  there  were  debtt  te  fpccialty  hepU 

the  alTets,  the  court  thought  this  proper  for  a  bill  and  not  for  a  fummary  way  orsccoonting  beibit 

commiflloncrt* 

C  547   3  Againft  the  petition  I  urged,  that  this  matter  was  not  fit 

to  be  ended  in  a  fummary  way,  but  that  a  bill  would  be  iie« 
ceflary  to  determine  it ;  for  that  J.  iV.  the  heir  and  admini- 
ftratrix of  the  affignee  had  made  an  affidavit,  that  flie  never 
confeffi^d  the  affignee  her  father  kept  the  bankrupt's  money  ia 
a  (eparate  bag  or  place,  nor  did  flie  believe  the  fafi  to  be  fo; 
that  the  affignee  the  father  died  indebted  by  fpecialty,  and 
otherwife,  feveral  thoufand  pounds  beyond  all  bi3  aflets  i  diat 
ibe  had  paid  fome  bonds,  and  a£lions  were  depending  upon 
others,  that  it  was  in  her  eledion  to  prefer  which  of  the  Ipe* 
cialties  fhc  pleafed  :  and  the  commiffioners  were  not  proper  t9 
determine  in  a  fummary  way,  whether  the  payments  already 
made  by  the  adminiftratrix,  or  which  ftie  ftiould  make,  were 
or  would  be  good  and  legal ;  or  if  they  {hould  make  fuch  de-> 
termination,  this  could  be  no  ways  -binding  to  the  other  cre- 
ditors ;  therefore  the  order  now  defired,  that  the  daughter  and 
adminiftratrix  of  the  affignee  fliould  account  with  the  com- 
miffioners, would  be  of  no  ufe,  fmce  the  creditors  might  not- 
withftanding  bring  their  adion,  or  bill  in  equity  againft  the 
laid  daughter  and  adminiftratrix.     For  which  reafons  ZW 

Cbancillir 
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Chancellor  ordered  the  petition  of  the  new  aflignecs  to  tc  dlfi.       Ex  parte 
mifl'cd,  and  dircaed  them  to  bring  their  bill.  Markland. 

Dcfbody  verfus  Boyvillc.  Cafc  179. 

Lord  Chan- 
nETE  R  Boyvilh  by  will  gave  to  his  executors  fonfie  Souths    cellcr  King. 

y^tf  ftock  and  annuities,  in  truft  to  apply  the  dividends  2Eq.C4.  Ab« 

thereof,  for  th«  maintenance  of  the  plaintiff  his  grandaugbter,  om' by  will 

until   flie  i^ould   attain  •  the  age  of  twenty-one,  or  be  mar-  8»vcs  a  legacy 

ried  j  and  to  the  inUni  that  they  Jhould  transfer  thefaidJiQck  and  twrnty.one, 

fimmities  to  the  flfiintlf  when  Jhe  JhcuLl  attain  the  q^e  of  twenty  one^  S^'Iu  ht^  *^ 

4r  be  married  with  the  corjfent  of  h,  and  3*     But  that  in  cafe  fbe  "otrriet  without 

ibould  marry  without  the  confent  of  A.  and  B,  the  executors  to  the e^ecutois^ 

pay  her  the  dividends  during  her  life,  and  after  her  death  trans-  lo*ov?r*^^r 

fer  thefaid  ftocfc  and  annuities  to  bor  cbildren»  and  if  ibc  died  condition,  cho* 

.  ,  .n»         ,  general,  nr»uft 

Without  lUue,  then  to  go  over.  ^et  be  intended, 

\i  flte  marries 
Wilder  tventy-oi)«  r^ns  cor  r?oC  of  the  execocort}  amd  oa  ths  daughter^  coming  to  twenty  oae^  th« 
court  will  <Jecref  y^  legacy  to  b<r»  ^ 

The  plaintiff  having  attained  twcnty-one,  brought  her  bill  [*548  ] 
to  have  the  Qock  and  annuities  transferred  to  her,  which  was 
oppofed  by  the  remaindcr-maa>  wha  tnfiftcd,  that  in  re-» 
^d  the  plaintiff  was  not  married,  and  if  (be  married  without 
the  confent  of  ii/.  and  B,  (which  poffibly  might  happen  to  bo 
the  cafe)  then  (he  was  only  to  have  the  dividends  for  her 
lif^ ;  therefore  the  (lock  and  annuities  ought  not  to  be  abfor 
lately  vefted  in  her. 

Lord  Chancellor  was  of  opinion,  that  the  plaintiff  having 
attained  twenty-one,  (he  had  an  abfolute  intereft  veiled  in  her, 
and  the  teftator  having  exprefsly  direded  that  the  (lock  and 
Annuities  Ibould  be  transferred  to  her  when  (he  was  twenty. 
onet'the  condition  annexed  to  her  marriage  muft  be  refl rained 
to  her  marriage  before  twenty-one  j  for  if  the  (lock  and  an- 
nuities .were  transferred  to  the  plaintiff  at  twenty-one  (as 
the  will  faid  they  ought  to  be)  the  executors,  in  cafe  (he(hou]d 
afterwards  marry  without  the  confent  of  A.  and  B,  could  not 
after  her  death  transfer  the  (lock  to  her  children,  or  if  no  iflue, 
to  the  remainder-man ;  from  whence  it  was  plain,  that  the 
teftator  could  not  intend  there  (hoald  be  any  forfeiture,  but 
(miy  in  cafe  the  plaintiff  (hould  have  married  without  confent 
"^01^  li.  f  (  under 


520.  pl.4- 
The  court  will 

•  not  on  motion 
or  p'^tition  or- 

-  drr  an  infinC 
truitee  to  con« 
yey,  unlefi  the 
tryft  appear  in 
writing,  but 


De  Term.  S.  Trin.  1725^. 

Dpsbodt  t^.   under •twcnty-onc;    and   therefore  the  ftock  and  annuities 
BoTviLLK.     were  decreed  to  be  transferred  to  the  plaintiff*  (j). 

(I)  Reg.  Lib,  A.  1728,  fol.  396. 


Cafe  180.  *Ex  parte  Vcrfion. 

Lord  Chan* 

celior  K1NC4.    T  T  P  O  N  a  reference  by  the  court  to  a  Matter,  to  examioc 

2  Eq.  Ca.  Ab.       |^   whether  an  infant  was  a  bare  truftee^  and  fo  to  be  ordered 

to  aflign  over  the  eftate  within  the  late  adl  of  7  Anna^  tap.  19. 

The  Matter  reported,  that  the  father  from  whom  the  cfta^ 

dafcended  to  the  infant,  had  frequently  acknowledged  he  was 

only  a  bare  truft^e,  and  proof  was  rcad^  that  the  purcbafe- 

money  was  paid  by  Mr.  yernon^  who  devifed  the  ettate  to  the 

in  fuch  cafe  will    petitioner,  but  the  receipt  in  wTiting  had  been  given   to  the 

Q*!iViruit  to  get     infant's  father  j  that  the  ceflui  que  trufl  and  thofc  under  him 

a  decree  by  bilh    j,;|j  b^cn  all  along  in  the  poflcffion  of  the  writings  and  of  the 

L     549  J     ettate,  which  was  40 1.  fer  annum^  being  »  buwige-boufe  in 

Whitchurch  in  Hampjhirc* 

Lord  Chancellor  :  1  am  fatisfied  that  this  is  but  a  truft ;  a  re- 
fulting  trutt,  by  reafon  of  the  payment  of  the  money  by  Mr. 
Vemofi  the  teftator  ;  and  as  it  is  an  ettate  of  fmall  value,  and  I 
bear  it  now  faid,  that  I  have  made  the  like  order  heretofore, 
for  fuch  a  conveyance  of  a  burgage-houfe  in  the  fame  borough 
from  Mr.  P'emons  truftee,  I  will,  in  this  cafe  alfo,  make  aa 
order  (j)  that  the  infant  fliali  convey,  fince  a  decree  will  coft 
the  value  of  the  fec^fimplc  of  the  burgage-houfc  in  qucflion: 
however,  where  there  is  no  declaration  of  trutt  in  Writing,  I 
ihall  for  the  future  leave  the  cejlui  que  trujl  to  bring  his  bill 
and  hive  a  decree  againtt  the  infant  to  convey^  becaufc  tbeic 
orders  for  an  infant  truttee  to  convey,  ought  to  be  in  f  the 
plainett  cafes,  and  not  in  fuch  as  are  fubj^ct  to  the  difputes, 
which  trutts  without  writing  may  be  liable  to» 


t  So  held  alfo  by  Lord  TMet^  in  the  cafe  of  G^c^ovjb  v>  L^'fier^  7  !>iii:mirr 
1735*  poft.  3  vol.  3^7* 

(1)  Reg.  Lit.  B.  ifzS,  fol.  423, 


W-lkcr 
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Cafe  181. 
♦Walker  verfus  Meager.  Lord  Chan- 

ccUorKiKC. 

,^  B.  made  his  will  beginning  it  thus :  As  to  fuch  effe£ls  ^««th«ei< 

whereof  God  has  appointed  me  Pteward,   /  charge  the  to  ececutors't* ' 

pnu  wUh  the  payment  of  all  fuch  debU  as  I  Jhall  owe  at  my  deaths  L^tdJl^'thc 

and  alfo  with  the  fever al  legacies  herein  after  bequeathed :,  and  after  ^''J*"  *?  *>«  ^ft 

giving  feveral  legacies,  he  devifed  fome  copyhold  lauds  which  being  legal  af. 

he  tad  furrcndcred  to  the  ufe  of  his  will  to  his  eldefl  fon  and  his  «uybeTn"a 

ktiri^  fubjeSI  /#,  and  charged  with  all  hisjufi  dcbts^  andthefvcral  courieofidmi. 

legacies  therein  before  bequoatbed^  and  made  bis  faid  fin  executor^  in  cafe  of  a  bm 

who  proved  the  will  and  died.     Upon  a  bill  brought  by  the  ^/t^JcJ^^*^ 
creditors  againft  the  reprefentatives  of  the  fon,  an  account  of     [  •e^g  1 
fflcts  was  decreed,   and  all  further  directions  referved  unci} 
after  the  account  taken. 

Now  coming  on,  upon  the  Mafter's  report,  it  appeared, 
that  great  part  of  the  perlbnal  efiate  had  been  wafted  by  the 
executor,  amrthe  reft  applied  in  the  payment  of  fome  debts  ; 
and  that  the  copyhold  had  been  fold  to  pay  ofF  a  mortgage 
made  thereof  by  the  teftator,  and  the  remainder  of  the  money 
grifing  by  the  falc  was  not  fufficient  to  pay  the  reft  of  the  debts 
gnd  legacies* 

The  queflion  was,  whether  the  creditors  (hould  have  a  pre« 
ferrence,  and  be  firft  p^'iid  out  of  the  monies  arifmg  by  the  falo 
before  the  legatees,  or  whether  the  creditors  and  legatees 
(hould  be  paid  fari  poffu  ? 

It  was  infifted  for  the  creditors,  that  the  teftator  in  the  be- 
ginning of  his  will,  feemed  to  declare  his  intention,  that  his 
debts  (hould  be  firft  paid,  the  words  and  aijo  importing,  that     I  55*  ] 
^r  his  debts  paid,  the  eftate  ihould  be  further  charged  with 
his  legacies. 

But  to   this   it  was  anfwcred,   that  thQ  words  imported 

nothing  more  in  the   natural  coi)ftru«flion  of  them,  than  t^e 

teftator*s   meaning,  that   his  eftate  ftiould  be  charged  both 

with  his  debts  and  legacies ;  and   tho*   the   <}cbis  were   firfl: 

mentioned,  yet  that  would  not  give  them  a  prfference  ;  for  if 

fb,  the  iirft  legacy  in  a  will  muft  be  firft  paid,  then  the  fccoud, 

find  fo  on. 

F  f  a  Futthcr 
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Wat-kfr  v.  Further  tt  was  faid,  that  where  an  eftate  is  charged  with 
Meager,  debts  and  legacies,  equity  would  give  the  preference  to  the 
debts,  it  being  reafonable  to  fuppofe  a  tnan  intended  to  be  juft 
before  he  was  bountiful,  for  which  was  cited  2  Ferny  405.  as 
alfo  the  cafe  of  Petre  verfus  Bruen  in  Loifd  ^dnoUrt*^  tiine, 
which  was  thus:  a  mairtcfore  the  ftatute  of  frauduleht  de- 
vifes,  dcvifcd  a  freehold  eRate  to  his  fecond  Ton  and  his  heir% 
fubjeS  to  the  payment  of  his  debts,  and  a  legacy  of  500 /. 
And  the  queftion  being,  whether  the  debts  (houldbe  preferred 
to  the  legacy,  Lord  Harcourt  faid  he  would  expound  the  tcfta- 
tor's  meaning  to  be  what  it  ought  to  be,  to  pay  his  debts  be- 
fore he  was  charitable,  and  in  confequence  thereof  decreed  the 
debts  16  be  firft  paid,  NoW  there  was  no  diflferehce  betwhrt 
that  and  the  prefent  cafe,  for  as  here  the  jbopyhold  was  not 
liable  t6  pay  the  debts  otherwife  than  by  the  will,  fo  nenber 
was  the  freehold  deVifed  before  the  ftatute  of  fraudulent  de«< 
vifes,  unlefs  made  fo  by  the  will.  Bcfides,  what  made  the 
prefent  cafe  flrongek-  in  favour  of  the  creditors,  was,  that  th^ 
dcvife  being  to  the  executor,  the  money  would  wcnme  legal 
aflets  and  ought  to  be  applied,  as  all  other  legal  ailets,  in  a 
courfe  of  adminidration. 

f  55^  ]  ^*^  which  it  Was  replied  on  behalf  of  the  legatees,  that  the 

copyhold  eftaie  not  being  liable  at  law  to  pay  the  teftator^S 
debts,  it  was  a  bounty  in  the  teftator  to  make  it  fo;  where* 
fore  the  creditors  were  really  in  nature  of  legatees;  and  there 
being  no  expre  s  preference  gjvcn  to  them  by  the  will,  thi^v 
ought  in  equity  to  be  paid  equally  with  the  legatees. 

L^rd  Chancellor:  The  words  [and  alfo]  arc  not  material, but 
what  is  moll  material  in  this  cafe  is,  that  the  dcvifeis  to  the 
exejcutor,  which  muft  be  taken  to  be  adevife  to  htm  to  enable 
him  to  pay  the  tefiator's  dt^bt^  and  legacies,  and  this  is  a/lets^ 
and  whether  bgal  or  equitable  afleis,  it  is  the  fame  thing;  for 
equitable  aileis  in  the  hands  of  the  executor  (i)  muft  be  ap- 
plied as  legal  aflets  are,  firft  to  pay  debts,  and  then  legacies; 
indeed  if  this  were  a  bare  (f)  (ruft  to  pay  dcbts'and  legacies^  it 


•  f  i^ut^re  auffftii  Whether  it  is  not  now  the  praAice,  irf  cafe  of  a  truft  for  pay- 
ment^of  debts  and  le-;acies,  to  prefitr  the  former ;  an4  tee  tne  i:'afc  of  Greave\ 
verfus  PowJi\  2  Vera.  248.         •  ■  '  '-  --  -    -  '  *.  ;:.       :  j 

(1)  Vii  t5r^  V.  Z)/^^  ante,  416. 

mivht 
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Blight  be  otherwifc)  and  the  legatees  might  then  have  a   right    Walker  v. 
10  be  paid  equally;  but  this  is  not  the  cafe  here*  NitAUhx, 

Decree  the  unfatisfied  creditors  to  be  paid  out  of  the  re«^ 
fhainder  of  the  money  arifing  by  fale  of  the  copyhold  eftate  in 
the  firft  place  ( i  )• 

^i)  Reg.  Lib.  6.  1722.  fol.  274.  and  1728.  fol.  265. 


Crompton  &  al*  H)erfus  Sale  &  aP. 

tJ^HOMAS  Bod£ngt9n  by  will^  dated  the  ^0^  of  JuguJ 
^  1726.  gave  to  his  fitter  the  defendant  Mary  Potter  ah  an- 
nuity of  10/.  paya)>I^  quarterly  during  her  life,  clear  of  all 
taxes,  and  to  his  niece  Elizabeth  Potter^  daughter  of  his  fitter 
Afary  Patter^  an  annuity  of  5  A  to  be  paid  quarterly  during 
heir  life,  and  to  his  niece  the  defendant  Martha  NichoUs  an  an- 
nuity of  10  A^nd  to  her  daughter  Elizabeth  an .  annuity  of  j  /• 
the  faid  annuities  to  be  paid  them  quarterly  during  their  re- 
fpedlive  liyes^  and  gavo  to  his  niece  the  defendant  Martha 
pimmock  an  annuity  of  10/.  and  to  hfr  daughter  Elizabeth 
p/iff/ntfc/f  an  annuity  of  5/.  the  famie  to  be  paid  quarterly  to 
the  faid  Martha  and  Elizabeth  Dim^ock  during  their  refpe^ive 
lives,  and  directed  that  all  the  before- mentioned  annuities 
ihould  be  paid  by  his  wife  Elizabeth  Boddington  out  of  bis  per- 
fonal  ettate  ta;(  free,  and  made  his  wife  fole  executrix  and  re- 
fiduary  legatee.  Elizabeth  Bdddingtm  tlie  tettator's  widow, 
afterwards  made  her  will,  dated  the  6th  of  /fpril  1728.  thereby 
giving  to  the  defendant  Elizabeth  Pottery  daughter  of  the  faid 
/Uary  Potter^  an  annuity  of  5/.  to  be  paid  quarterly,  to  hold  to 
her  and  her  heirs  for  ever,  in  cafe  Jhe  Jhould  furvive  her  mother 
Mary  Potter,  anJ  r^ot  othenvifc\  and  gave  to  the  faid  Elizabeth 
NichoUs  fecond  daughter  of  her  niece  Martna  Nicholh  an  an- 
nuity of  5  /.  to  be  paid  her  quarterly,  free  from  taxes,  to  hold 
to  her  and  her  heirs  for  ever,  in  cafe  the  faid  Elizabeth  Nicholls 
Jhould  furvivt  the  teflatrix's  fijier  Mary  Potter,  to  her  niece  the 
defendant  Martha  Dimmock  an  annuity  of  lo/.  to  hold  to  her 
4nd  her  *  heirs  for  ever,  and  to  her  daughter  the  defendant 
£lizabeth  Dimmock  an  annuity  of  5  L  to  hold  to  her  and  her 
heirs  fgr  ever  i  all  the  faid  annuities   to  be  paid  quarterly  at 

F  f  3  Lady-day 
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Cafe  182. 
Lord  Chan-* 
cellorKiNG* 

t  Eq.  Ca.  Ab« 
205.  pi.  9* 
HuQiiind  by  w\\\ 
gives  an  annuity 
of  10  i»  por  an- 
num  tohimiec* 
A*  an  annuity 
of  it>  I.  per 
annum  to  his 
niece  B.  and 
makes  hi»  wifi; 
»ecutrix  }  th« 
wife   by  will 
gives  JO  I,  per 
annum  annuic^ 
to  the  faid  A. 
and  10 1.  per 
annum  to  thf 
faid  B.  (o  be. 
gin   upon  che 
continger.cic!^  of 
their  lurvivin^ 
tbe:rrefpedive 
fnothers ;  ihrfe 
mufl  be  intend* 
ed  additional 
annuities,  tfnd 
not  in  facisf  ic« 
tion  of  thufe 
given   by  the 
tit'lband's  w.ll; 
fo  tho'  not  gi\  in 
upon  fach  co  i 
tingencies,  Ai.i 
gre4Cer  in  po.itf 
ofdarationi\.!e 
ifnotex;>rLnid 
by  the  wile 'o 
bcinfatisfd^inn 
of  the  aonuitiet 
given  by  the 
hu&ind's  will, 
the  court  will 
allow  them  thf 
annuities  |iv«Q 
by  both  Wills. 

1*554  j 
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Cromftok     haiy-dajs  MiJfummer^  Michaelmas^   and   Chrtflmas\  and  the* 
c^'  pa)  mehts  to  begin  at  fuch  of  the  faid  quarter-da  js  as  fhouid' 

firtt  happen  next  after  her  deceafe ;  and  directed  that  all  the 
faid  annuities  (hould  be  charged  upon  and  paid  out  of  her 
pcrfonal  cfiate  by  the  defendant  John  Norman^  until  a  purchafe 
could  be  made  for  the  more  fure  payment  thereof^  and  the 
teftatrix  direAed  that  y^hn  Nortnan  (hould  lay  out  the  fumot 
1000/.  or  fuch  other  fum  of  money  a&  (hould  be  fufficlent  to 
make  a  purchafe  of  fome 'freehold  lands  of  inheritance  within 
50  miles  of  London^  and  fettle  the  fame  for  the  mofe  fufe  pay- 
ment of  all  thefe  annuities,  which  lands  (hould  only  be  fubjed 
to  the  payment  thereof  ^  but  if  any  of  the  rents  remained^ 
fuch  turpius  (hould  be  yearly  divided  among  the  annuiunts  in 
proportion  to  their  rerpe(Sive  annuities,  and  appointed  Joht 
Norman  (c\c  truftec  to  pay  them  during  his  lifc|  and  fuch  other 
perfon  or  pcrfons  and  their  heirs,  as  he  (hould  appoint  truftce 
or  truftees  to  pay  the  fame  after  his  death,  and  to  receive  the 
rent  of  th^  efiates  fo  to  be  purchafed  for  that  purpofe. 

Thequeftion  was,  whether  the  annuities  given  by  the  will 
of  Eii^hath  Boddlngton  to  Elizabeth  Potter^  Elizabeth  Niehalls^ 
Aiartha  Dimmock^  and  Elizabeth  Dimm$€k^  (hould  be  taken  as 
a  fatisfedtiou  of  the  like  annuities  given  to  them  by  the  will  of 
Tbofnas  B^Mnglofi^  (they  being  bequeathed  by  her  who  having 
her  hu(band*s  pcrfonal  eftate,  was  become  a  debtor  in  refped 
thercofj  and  confequently  mijght  intend  the  legacies  in  fatis- 
fadtion  of  fuch  debt)  or  whether  they  (hould  have  the  feveral 
innuities  given  to  them  by  both  the  wills  ? 

L  555  1  ^^^^  CI)anccl!or:  \Jf^  As  to  the  annuities  given  by  the  will 

of  Elizabith  BoJdington  to  the  defendant  Elizabeth  Potter  and 
ElizMbfth  Xii'hcllSf  thcfe  being  given  upon  the  contingencies  of 
rhclr  farvlving  their  refpeftivc  mothers,  there  can  be  no  pre- 
tence to  fay  they  (hall  be  a  fatisfadtiou  of  the  annuities  given 
them  abfolutely  by  the  teftator  Thomas  BodditigioH*s  will. 

2/%  As  to  the  annuities  given  to  the  defendants  Martha 
and  EHzaUth  Dinwiock  by  the  will  of  the  teftatrix,  altho'  they 
be  of  the  fame  yearly  value,  and  greater  in  point  of  duration 
than  thofe  given  by  the  te(lator's  will,  yet  as  (he  has  not  de- 
clared, that  the  one  (hall  be  a  fatisfaction  for  the  other,  I  fee 
no  rcafon  why  it  mav  not  be  fuppofcd  the  uftauix  intended  to 
%  be 
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be  kind  u  well  as  juft  to  ber  hufl>and's  relations,  and  to  make   CftOMrroir 
an  addition  to  what  he  had  given  them.  c^* .   ' 

Wherefore  decree  (i)  that  the  defendants  Martha  and 
EHzabftb  Dimm^ck  IhtU  have  the  fereral  annuities  given  them 
by  botii  wills,  and  that  the'  other  defendants  Elizabeth  Pqtttr 
and  Elixabiib  Nich$Us^  befides  what  is  given  them  by  the  te£» 
tator,  (hall  alfo  have  the  annuities  given  them  by  the  will 
of  the  teftatrix,  if  they  furvive  their  refpedive  mothers  (2)* 


(i)  Reg.  Lib.  A.  17x8.  fel.  481,  by  Menditb  v.  fTjnn.Fre. Cha.  314.   ^W 

llie  name  of  Cf?«/f«ivv.  I{fMcri.  v.   BrioMt,    2  Atk.   rai.      Ciarh  v* 

(2)  Vide  PmMM  v.  Smith,  a  Veni.  Setvtii,  3  Atk.  96.     Sud  v.  Bradfird, 

aj8-     Cbifitj  V.  iff.  Pre.  Cha.   azd.  l  Vez- coi.  Barret  y.  Beekford,  i  Ve«. 

Mmckdt'mM  v.  Hdffem^t  a  Vem.  484.  (19.     Duke  of  Semer/et,  v.  Duchefs  of 

Dmv{/m  V*  GUdmrd^  Gilb.  Rep.  65.  Semer/a,  Bro*  Ciia.  Rep.  309.  (note|« 


"♦ 
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Cafe  183. 
At  the  Rolls. 


Hawkins  verfus  Crook. 


THIS  bill  was  brought  by  Thwias  HmxJdms  brother  and 
heir  of  J^bn  ^iawiinsy  to  frt  ilfide  his  brother't  witf 
dated  the  i&  of  December  1727.  whcrebjr  the  teftator  hadde* 


sHq.  Ca.  Ab. 

17S-  P»-  4 
Taking  a  bill 

on^g^andlog  ^ifed  his  real  and  pcrfonal  eftaie  to  the  defendant  y^i;^&^  &«rf, 
r***^erUibe^  charging  the  feme .  With  fome  legacies  and  charities;  the  bill 
praaicrMpot      fuggeftcd,  that  the  defendant  had  obuincd  this  will  by  fraud 

the  plaintift  to  j  -  r  • 

make  proof  of      and  impofition. 

the  fubtUncc  of 

the  bill  tbjiigi  the  defendant  ftood  oot  to  the  Uft  proccfs.  fiot  latterly  th«  praAi^  baa  beea^  that 
if  the  defendant  apr>earR  to  a  bill  and  ftands  out  in  contempt  to  a  frqweftratlon*  the  cawfe  it  fet  down 
CD  be  beaid,  and  the  record  of  the  bill  produced  and  taken  pro  contclfo;  but  it*  tirfie  be  givuiCot 
de  eodant  to  anfwer,  though  afcer  the  fequeftration,  a&d  though  the  anfwer  be  reporud  infufficicat« 
yet  ihc  bill  ihaU  not  we  taken  pro  confclfo. 

The  defendant  Clr^^if  having  appeared  to   the  bill,  ftood  in 
•  contempt  to  a  fequeftration  for  not  anfwering  \  whereupon  the 
plaintifFobuined  an  order  for  fetting  down  the  caufe,  to  the 
intent  the  bill  might  be  taken  pro  confejfo ;  but  the  defendant 
having  procured  an  order  for  putting   ofF  the  caufe  for  fome 
_        few  days,  in  the  mean  time  put'  in  an  anfwer,  to  which  the 
plaintift^ook  above  twenty  exceptions^and  the  anfwer   being 
[  557  3      reported  infufficient  as  to  moft  oF  thefe,  the  plaintiff  ferved 
the  defendant  with  difubpitrta  for  a  better  anfwer ;  whereupon 
the  defendant  put  in  a  fecond  anfwer,  which  was  alfo  reported 
infufficient  in  near  twenty  exceptions  ;  eighteen  of  which  were 
in  relation  to  letters  written  by  the  defendant  to  the  teflator 
Hawkinsy  the  bill  praying  a  Afcovery,  whether  the  defendant 
did  write  fuch  letters :  and  thcfe  being  in   the   hands  of  the 
plaintiff's  clerk  in  court>  and  the  defendant  (having  been  ail 
along  from  the  time  of  exhibiting   the  bill  in  the  prifoo  of 
£.  R.  upon  account  of  a  crimin^il  profecution)  applied  to  the 
plaintiffs  clerk  in  court,  offering  him  a  guinea,   to  bring  the 
letters  to  him  in  the  Kifi^^s  Bench  prifon^  that  he  might  be  en« 
♦  abM 
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to- anfyiTQr  concerning  them,  and  alfo  petitioned  the   ttAWK!K$«i;, 
r^<^#^5/li  that  the  plaintiff's  clerk  in  court  might  at-       Caoo«i 
the  defendant  in  the  prifon  of  B.  R.  fuggefting  in  hia 
qo^  that  be  could  not  other  wife  put  in  a  fuU  anfwef* 

t  this  being  only  two  days  before  the  caufe  Was  to  come 
n  order  to  take  the  bill  pro  confejji^  and  aftef  tw6  Infuffi- 
ahfwers,  the  A%i?^  ^Ii&/ ^#Zb  took  it  to  be  for  delay 
•nd  refufed  the  petition  1  whereupon  the  defendant  put 
iiird  anfwer,  fetting  forth  that  he  could  not  anAver  poll* 
^  asto  thefe  feveral  letters,  having  had  no  opportunity  of 
\  them,  but  that  he  did  believe  he  wrote  fuch  letters,  and 
fifwered  the  other  two  exceptions.  This  anfwer  was  put 
the  Saiurdayy  and  the  caufe  came  on  the  Montky  follow* 
when  I  moved  that  the  defendant  might  have  farther 
to  anfwer. 

catJfet  I/?,  Thepraflice  of  toking  a  bill  pr^  it^effb  is  not 
igftanding,  the  ancient  way  being,  to  put  the  plaintiff  to 
-proof  of  the  fubfbnce  of  the  bill,  tho'  the  defendant  had      [  558  ] 

out  to  the  laft  proceft^  a  fequefhation.  i  Ftrm  224. 
'ames  Johnfin  ver{u%  De/msmrt.  In  i  f^ern.  247.  Gih/vn  v» 
fgtp^j  the  court  appeared  to  be  in  doubt,  whether  it 
1  grant  fuch  an  order ;  and  indeed  the  confequence  of  it 
xtraordinary,  to  take  every  thing  pro  fnftffi  which  the 
il  fancy  of  a  counfel  could  invent,  fuggefi-,  or  put  into  a 
ind  make  all  pafs  for  truth.  %dlyn^  The  reafon  of  thiy 
muft  be,  that  the  defendant  appearing  and  refufing  to 
I  any  anfwer  at  all,  the  plaintiff  is  by  that  means  inca« 
of  joining  iflfue^  and  deprived  of  the  opportunity  of  exa- 
ng  any  witnefs :  whereas  when  the  defendant  puts  in  an 
T,  tho*  it  be  infufficient,  yet  the  plaintiff  has  it  then  in 
»wer  to  reply,  and  prove  his  whole  bill,  -  confequently  is 
ithout  remedy.     3^^  There  can  be  no  precedent  pro* 

for  this  \  and  what  makes  the  prefent  cafe  flill  the 
r  is,  that  by  this  order,  not  only  what  had  not  been 
red  would  be  taken  pro  confeffhy  but  even  fuch  part  as  was^ 
ently  anfwered ;  and  it  feemed  very  flrange,  when  the 
r  faid  the  defendant  had  anfwered  all  the  bill,  except  fuch 

of  it,  and  the  plaintiff*  acquiefced  under  fuch  report,  that 
^urt  fbould  now  be  defircd  to  jook  upon  that  as  confeffed, 
i  the  defendant  in  fa^  upon  his  oath  had  well  and  fuffi* 

cicntly 
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Hawkins  V,  cicntly  denied,  j^thfyj  This  was  ftrangc^r  yet,  when  all  A* 
Crook.  parts  of  the  bill  which  contained  any  charge  of  fraud  had 
been  denied,  and  only  fome  letters  not  anfwered  to^  which  the 
d<?feiidant  being  a  prifoner  could  not  fee  nor  have  acceb  to, 
though  ^he  fame  b^d  been  left  in  the  hands  of  U^  plaiatiff 's 
cleric  in  court* 

On  the  other^fide  it  was  faid,  that  this  order  for  taking  the 
bill^r^  €9nfeffi  wasufual,  when  no  anfwer  was  put  in^  and  an 
[  559  ]  infufficient  anfwer  being  as  no  anfwer,  the  order  was  there- 
fore regular  ;  that  though  the  court  had  afterwards  indulged 
the  defendant  in  giving  him  farther  time,  jtt  he  having  made 
an  illufeoffuch  indulgence,  defenred  no  favour;  and  it  was 
no  anfwer  to  fay,  that  by  an  infuAcient  anfwer  the  plaintiff  is 
put  into  •-condition  to  examine  his  witnefies,  and  prove  his 
whole  bill,  fmcc  the  jufticc  of  this  court  was  not  thereby  fatis- 
fiedi  for  the  plaintiiF  was  intiiled  to  have  a  difcovery  from  the 
defendant,  and  (it  might  be)  of  fuch  fads  as  could  not  be 
otherwife  proved  by  the  plaintiff;  therefore  it  was  juft  to  fay 
in  this,  as  well  as  io  other  refpedb,  that  an  infuffideot  anfwer 
was  no  anfwer.  That  farther,  this  nv^thod  of  equity  in 
taking  a  bill  pro  comfeffo  was  confonant  to  the  rule  and  pradice 
of  courts  at  law,  where,  if  the  defendant  makes  default  by  mUl 
d'uit^  judgment  is  immediately  given  in  debt,  or  in  all  cafes, 
where  the  thing  demanded  is  certain;  but  where  the  matter 
fued  for  confi(ls  in  damages,  a  judgment  interlocutory  is  giveo, 
after  which  a  writ  of  enquiry  goes  to  afcertain  the  damages, 
and  then  follows  the  judgment  final. 

Whereupon,  altho'  no  precedent  was  cited  in  the  cafe,  the 
bill  was  in  part  read,  and  his  Honor  the  Majttr  nf  the  R^ 
pronounced  his  final  decree,  for  the  defendant  to  account  for 
the  rents  and  profits  received  by  him,  that  there  fliould  be  t 
perpetual  injunf^ion,  and  a  reconveyance* 

W  J«'y  »7lo*         But  an  appeal  {a)  being  brought  from  this  ^ecree  befbr? 
K>g.   ^^^  "'   Lord  Chancellor  Kingy  his  Lordfhip  (i)  difiered  in  opiiiipaf 

9Wervin| 

())'<  His  J^ordihip  is  of  opinion  and  **  confefc  againft   the   faid    dpfeodaDt 

'«  dpth  declare,  that  the. matter  of  the  *'  Creok  for  want  of  an  anfwer«  becaufe 

'•  laid  plaintiff's  bill  in  this  cafe  cannot,  "  it  appears  by  the  records  of  this  coorti 

9*  a|kd  therefore  is  not  to  be  decreed /r^  *«  that  the  faid  defendant  hath^  by  leaW 


ts^^H 
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hat  though  in  this  cafe  there  was  an  order  for  ate-    Hawkiks  v. 

before  any  anfwer  put  in,  yet  the  court  would  con*  W*o©»* 
latters  Hood  when  the  ideeree  to  tiEike  the  bill  pr$  cwt^ 
ade^  it  was  fufficient  there  was  at  that  time  atl 
in,  and  that  it  was  an  anfwer^  plainly  appeared,  nay 
dmitted  to  be  (b,  even  by  the  plaintiff  binifclf,  when 
:  proccfs  for  a  better^  fince  it  could  not,  with  any 
if  (jpeech,  be  called  uiiitsr  an/ii;er^  unlefs  thtrc  wat 
'  pi^t  in  before.  That  hert  was  alfo.a  third  aitfwer» 
I  be  admitted  to  be  a  full  one,  becaufe  not  referred 
iency.  Now  he  could  not  (he  faid)  reconcile  it  to 
:ommon  (enfe,  that  a  defendant  ihou)4  be  faid  to 

whole  bill  to  be  true,  when  it  appeared  by  the 
eport,  (which  was  a  record  of  the  fame  court)  that 
Wered  the  greateft  part  of  it,  and  when  the  plaintitf 
i  taken  the  firft  anfwer  to  be  an  ar^fwer  jn  par^,  by 
*.  defendant  with  procefs  to  put  in  a  better. 

ore  thf  decree  at  the  Rdls  for  taking  the'  bill  pr$ 
s  reverfcd» 


i^rtt  put  in  an  anfwer  to  xiit 
uifTs  bi!U  which  was  accept^, 
mfwer  thereio,  by  the  plain- 
ting  in  exceptions  to  the  ^aid 
nd  receiving  the  cofl|  of  fuch 
M  anf\tcr  and  taking  oibt  a 
for  the  faid  defendant  to  pat 
er  anfwer»  and  the  faid  de^ 
afterwards  put  in  two  other 
:b  the  faid  plaintiff's  bilU  and 

the  two  firii  of  the  faid  an«- 
einfufficicnt  iafcveralpoiniij 
faid  defendant  CV^>  hath 
:enied  ieveral  material  parts  of 
plaintifjPs  bill»  and  therefore 
(hip  coitccivrd  that  the  faid 
1  Cr^cJk  cannot  in  this  cafe  be 
sr  to  put  in  no  anfwer  to  the 

or  be  prefamed  to  confefi 
plaintiff's  bill»  for  that  in  fe- 
aerial  parts  thereof  he  hath 


••  by  his,  anf^ver  dented  the  iame,  and 
**  elpecially  as  his  laft  anfwer  ts  *m* 
•*  excepted  to>  artd  that  if  fach  decree 
"  pr0  ffft/ifi  Wert  made»  it  would  not* 
••  witl^ftaaiUng  his  faid  anfwer  put  in 
'*  as  aforefaidy  bar  him  of  all  manner 
••  of  defence  againft  the  faid  plainiiff't 
**  b'dli  and  doth  therefore  order  that 
'*  the  faid  decree  for  taking  the  fali 
•*  plain tiff*S  bill  fn  conf^  be  difcharg* 
••  ed>  and  that  the  parties  be  at  liberty 
'*  to  proceed  in  this  caufc  on  the  faid 
*'  bill  and  anfwers  according  to  the 
*'  courfe  of  the  court.'*  Reg.  Lib* 
A.  I729»  fol.  459k  ^t^  vide  Lord 
Hardnvi,;ke^s  obfcrvations  on,  and  ob* 
jcdions  to>  this  cafe  in  Davis  v.  DavUf 
2  Aik.  2 1  •    Lady  Abergavenny  v»  Lady 


Merga  veni^, 
pi.  J. 


2   Eq.  Ca.   Ab»   i;^^ 


Proud 
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Cafe  184- 

Lord  Chan- 
cellor King. 

%  F.q.  Ca.  Ab. 
44«.  pi.  !!• 
A  father  sid- 
Yancea  one  of 
his  children  in 
fAxU  And  the 
child  dies  leav> 
log  iffue,  then 
Xht  father  diea 
inteftate;  the 
)(rue  of  the  dead 
child  claiming 
t  diftributive 
Aiarcy  (hall  bring 
Into  hotchpot 
iriiat  their  fa- 
ther had  receir- 
«d. 


Proud  ver/hs  Turhcr. 

A  Father  had  fevcral  children,  and  in  his  ltfe<*time  adrancetl 
in  part  one  of  them.  The-child  thus  advanced  in  part 
died  in  his  fathcr*s  life-time,  leaving'  iffue,  afterwards  the 
father  died  inteftate,  polleiled  of  a  confiderable  perfonal  eftate, 
the  iffue  of  the  dead  child  muft  bring  into  hotchpot  what  their 
father  received  in  part  of  advancement,'as  be,  tf  living,  muft 
have  done,  in  regard  the  iffue  ftands  in  the  place  and  ftead  of 
the  father,  claims  under  .him,  and  cannot  be  ia  a  better  con- 
dition than  their  father  if  living  would  have  l>een,  and  bad 
claimed  his  diftributive  (hare.  Admitted  by  Mr.  Soliator 
Talb9t  of  counfcl  for  the  children  of  the  deceafed  child. 


*  Mary  Goodall  an  infant  &  al\     Plaintiffs; 
Charles  Harris  &  z\\  Defendants. 

TtENR  T  GoQcbU  ytomzn  being  fcifed  in  fee  of  a  realcftatc 
of  36/.  per  annum^  and  pofleffed  of  a  perfonal  eftate  of 
450/.  by  will  dated  25ch  y^;f2^i7r^  '723«  devifed  all  bi$  real 
and  perfonal  eftate  to  his  daughter,  with  a  devife  over,  in  cafe 
the  daughter  died  before  twenty-one  or  marriage,  and  made 
the  defendant  CharUs  Harris^  Cowper^  and  Treacle^  guardianf 
to  his  faid  daughter,  deAring  them  to  take  care  of  the  infim 
and  of  her  eftate  during  her  minority  \  and  the  teftator  dyin^ 
in  >^r/7  17259  adminiftration  was  granted  to  the  guardians 
during  the  minority  of  the  daughter. 


Cafe  185. 

liord  Chan- 
cellor King. 

1  Eq.  Ca.  Ab. 

756.  pi.  10. 

Qoc  fii  the 

guardians  of  an 

infant  girl \)f 

about  nine  feari 

Qi  J  stakes  her 

fratn  a  boarding 

fchool,  and 

marries  her  to 

his  own  fon, 

wUo  has  no  e- 

ll^tc  J  the  court 

iirJercd  the 

gu vdiart  to  pro^ 

duce  the  jiri  in 

court,  and  then  .  -         . 

coniniitttc^l  her  to  the  other  guardian,  orcering  an  information  to  be  brought  againft  the  goerdita 

who  married  the  ward  to  her  difparagementy   but  held  this  to  be  po  contempt,  the  ward  cor  bciii| 

under  the  Immedute  care  uf  the  court. 


[^56 1   ]  C^^r,  one  of  the  guardians,  educated  the  daughter  under 

him  while  he  lived  j  but  he  dying  in  May  laft,  fee  was  placed 
'at  a  bparding  fchool  at  Salijbury  by  the  furviving  guardians, 
and  afterwards  the  defendant  Harris^  one  of  the  guardians 
taking  the  infant  from  the  boarding  fchool,  married  her  (be- 
ing then  of  the  age  of  nine  years  and  three  months)  to  his  own 
(on  Francis  Harris^  who  had  no  eftate,  and  was  au  apprentice 
to  a  peruke-maker. 
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d  Chancellor  on  motion  ordered  Harris  the  guardFan  to 
into  court  this  infant  whom  he  had  nnarried  to  his  Ton, 
lat  he,  his  Ton,  and  the  infant  ihould  attend,  who  at- 
ig)7  all  attending, 

•  f^ermy  moved,  that  tho*  the  defipndant  Harris  was  a  tef- 
itary  guardian,  yet  having  in  fo  perfidious  a  manner  brokea 
jft,  and  married  hi^  ward  to  his  own  fon  who  was  worth 
ig,  the  court  of  chancery,  the  guardian  of  all  infants,  and 
I  bad  aTuperintendency  and  cognizance  of  all  truft^, 
to  Commit  this  perfidious  guardian,  and  not  fuflFer  the 
low  but  nine  years  and  three  months  old,  to  continue  to 
it  with  her  hufband,  who  having  no  eftate  ought  not  to 
lulged  with  opportunities  of  inveigling  her,  and  prevent- 
er from  difagreeing  to  the  marriage  when  {be  (hould 
to  the  age  of  twelve  years,  which  it  would  be  for  her 
ft  to  do;  and  therefore  it  was  prayed,  that  the  Court 
I  commit  the  cuftody  to  any  other  perfon,  it  being  doubt- 
letber  the  other  guardian,  who  was  in  IVtUfinn^  would 
ler,  and  it  was  not  proper  to  intruft  this  guardian  any 
r  with  the  cuftody  of  the  infant. 

^Chancellor:  The  infant  girl  never  having  been  under 
ire  of  the  court,  nor  committed  by  the  court  to  the 
Jy  of  the  defendant  Harris^  I  do  not  think  this  {41)  an 
diate  contempt  of  the  court ;  but  then  it  is  a  very  ill 
in  the  guardian  to  marry  this  dhild  to  his  own  fon,  and 
lable  by  an  information  \  and  I  will  have  this  guardian 
I  over  with  fureties  to  be  taken  by  the  Majler^  to  appear 
nfwer  to  an  information  to  be  exhibited  by  the  Attorney 
at  againft  him* 

to  the  child  let  her  be  delivered  over  by  this  knavifh 
ian.to  the  other  guardian  TreacUy  but  he  being  at  prefent 
:  country,  the  child  (hall  be  placed  with  the  plainti6'*s 
in  court,  to  be  by  him  delivered  to  Treacle^  who  (it  is 
prefumedj  will  a£b,  as  he  has  not  yet  renounced  the 
ianfhip;  and  let  it  be  done  this  afternoon,  otherwife 
\s  the  guardian  to  ftand  committed  ^i). 


GOODALtt'* 

Harris. 


[562  3 


(tf)  Vide  ante 
117.  Mr.  Jttff. 
Eyre  ▼.  Lady 
Shafteibury. 


(0  Reg.  Lib.  A.  1729%  fol.  tj^ 


D  E 
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Chapman      habit  within  either  of  the  faid  parifbet,  and  thej  brought  their 
'^'  bill  on  behalf  of  themfelves  and  others,  occupiers  of  landSf  and 

Mjn^on.  ^i^^  jij  ^^^  inhabit  within  either  of  thefe  parifhes^  to  cftaUifli 
a  rnoduf  for  tithes. 

The  m^us^  as  laid,  was,  that  in  the  two  parifhes  of  Burgh 
and  IVinthorpy  the  biihop  of  Lincoln  for  the  time  being  was 
impropriator,  and  the  defendant  Mr.  Manfon  leflee  for  three 
lives  under  the  bifhop  \  the  parifliea  were  near  the  fet,  and 
confifted  chiefly  of  marfh-lands ;  and  the  modus^  as  to  the  pa- 
ri(b  of  Burgh  was,  that  every  perfon  not  inhabiting  within 
the  pariibes  of  Burgh  and  IVintborp^  occupying  any  meadow 
.   ^      and  pafture  land  within  the  parilh  of  Burgb^  had  time  x>ut  of 

^  ^  ''  mind  paid  to  the  appropriator  of  the  pariih,  his  fiirmer  or  te- 
nant, on  every  Good-Friday^  or  as  ibon  after  as  demanded,  the 
fum  of  4^^.  perzcTc  every  year  as  zm^dus^  in  fatisfaAion  for 
^11  tithes^  and  fo  proportionably  for  every  greater  or  leflcr 
quantity. 

And  the  fame  cuftom  {mutaih  muhndh)  was  laid  Air  ths 
occupiers  of  meadow  and  pafture  lands  within  the  pariih  of 
H^tntborp^  not  inhabiting  within  the  pariihcs  of /i^jr^^f]^  or 
Burghf  that  they  (hovld  be  privileged  from  paying  of  tithes  ia 
kind,  paying  a  modus  of  ^d.  fir  acre  for  every  acre  of  meadow 
or  pafture  within  the  faid  pariO)  of  ff^inth$rp^  and  fo  in  propot'* 
tion  for  any  greater  or  lefter  quantity. 

The  defendant  Mr.  Menfin  demurred  to  the  bill,  for  that  it 
appeared  on  the  face  thereof,  that  this  was  an  unrealbnable 
modus^  as  it  favoured  foreigners,  not  inhabitants  within  tht 
parifti,  more  than  thofe  who  were  inhabitants,  and  bore  tbt 
chargeable  and  burdenfome  offices  of  the  parifh;  alfo,  becauft 
the  modus f  was  uncertain,  and  not  permanent»  and  in  one 
year  tithes  might  be  paid,  and  in  the  ne^t  a  m^sit^  but  in  tbc 
third  year  tithes  in  kind  again,  for  which  were  cited  i  Ltv. 
116.  and  X  Krh.  602.  Bawdry  verfus  Bujbill^  where,  upon  • 
motion  for  a  prohibition,  the  whole  court  held  this  to  be 'an 
vVireafonable  m«^«/ ;  and  particularly  in  Kih»  it  is  faid,  to  be 
an  invention  to  cheat  the  parfon* 

Lord  Chancelhr  took,  time  til!  the  next  day  to  look  into  the 

books,  and  then  declared  he  did   not  approve   oP  the  reafoa 

given  in  X^ms,  that  the' inhabitants  ought   to  be  more  hi 

r  rSj  ]     voured  in  the  ni^idus  than  the  foreigners^  in  regard  the  inha*. 

bitanu 


PMAIC 


t>t  T«rm-  §•  Hill,  ijri^^ 

^cantt  were  liable  to  the  repairs  and  veftments  of  the  chtircH  |    Ch  a 
whereat  by  the  refolution  in  J^erf%  cafq  5  Co.  66.  *.  a  for-  y- 

mputt  ocolpying  hnds  within  the  paH(h,  tho*  living  out  of  ^^^^^^'^ 
the  p^riih,  is  liable  to  the  fepalrs}  and  to  be  taxed  even  to  th^ 
•rniinents  of  the  churchi  there  being  no  reafon^  but  that  as 
he  is  an  inhabitant  in  one  refpedl^  he  (hould  be  fo  in  all,  a$  to 
jlayin;  rates  and  taxes :  and  his  Lordihip  called  this  a  fiiddetl 
opinion  upon  t  motioni  ^nd  therefore  woa|d  not  allow  tb# 
deinurhr^* 

Afterwards  in  ttiO.  Xtvm   1 72^,  this  caule  cothltl^  dh  t6 
be  beard.  Lord  Chancetior  delired  to  b<^  alSfted  By  Mr.  Juftice    tord  Ckinceilet 
ReynMs  and  Mr.  Juftice  Fortefcue^  who  beiiig  prefbnt,  and  the   juftiw  Rit- 
euflom  being  declared  by  the  frourt  to  be  well  proved,  the   ^r''^i'ik\^ 
only  queftion  was,  whether  the  modus  was  good  in  law  ?  f  onTticvt* 

Againft  the  modus  it  was  infifled,  (hat  as  tithes  are  a  revenue 
of  common  right  belonging  to  the  church,  to  every  cuftom  de* 
r<»gatinj^  from  this  comntot>  right  ought  to  be  taken  (Iri^y  | 
that  atcprding  to  this  cMltom,  if  an  inhabitant  of  the  pzvlQi  ot 
Burgb^  occupying  lands  within  the  pariO)^  (hould  leave  the 
pariQi,  and  take  an  houfc,  or  even  a  lodging  in  any  neighbour^* 
ing  parifii  except  fVwthorpy  this  would  intitle  hini  to  the  ad^ 
vantage  of  the  modus ;  fo  that  an  inhabitant  by  his  own  volun* 
cary  a£i,  and  by  (o  (iight  a  one,  as  going  (perhaps)  on  th^ 
oiher  fide  of  the  highway  or  hedge,  ^whi^h  poffibly  may  be  the 
boundary  of  the  paridi)  would  be  privileged  from  paying  tithes 
in  kind  \  that  tho'  it  (hould  be  admicted|  a  modus  would  be 
good,  that  every  inhabitant^  or  occupier  of  lands  within  the 
pari(h  (tho'  not  an  inhabiunt)  (hould  pay  4^*  An  acre  for 
;very  acre  of  pafture  or  meadow  land  within  the  pari(b  :  yet 
[as  in  the  principal  cafe}  for  a  modus  to  arife  on  fo  frivc4ous  an  |^  M^  j 
iccount,  as  th^t  pf  leaving  the  pari(h,  and  taking  an  houfe  bf 
odging  in  fhe  ne^t  pari(h,  was  unreafonable^  juft  in  the  fame 
nanner,  as  if  there  (huuld  be  k  modus  or  cu(Vomi  that  if  any 
i>ha^bitant  left  the  town,  and  continued  to  occupy  lands  there, 
ie  (hould  be  intitled  to  the  benefit  of  a  modus^  purely  on  the 
^onfideratioji  of  his  having  left  the  tOwn^  which  furelv  wpi|ld 
lot  be  goo<i  \  for  the  confideration  to  intitle  a  pari(hioner  to  9 
nodus^  mud  be  fomething  which  WM  (originally  at  leaft)  fqif 
he  benefit  of  the  parfon,  and  therefore  a  con&d^ration  that  the 
•ari(hioner  was  t^  repair  the  churchy  would   nQt  be  good  1 


De  Term.  S.  HilU  1729* 

Chapman    Jicus  if  the  mi Jiu  were  in  conildertUon  of  liis  reptirii^  die 
Movsoir/      chancel,  or  even  the  parfan*s  pewj  but  the  ptrUhiooers  leaving 
the  parifli  would  be  fo  fo  from  being  a  benefit  Co  Ac  parfboy 
that  it  would  turn  much  to  hia  diladvantage,  by  depriving  him 
of  the  perfonal  and  fmall  tithes ;  that  every  m§Jiu  (or  tithet 
if  good^  muft  be  fuppofed  to  have  bad  a  reafonable  commence- 
ment ;  but  what  reafonable  caufe  could  be  affigned  for  die 
commencement  of  this  moduSi  which  (b  manifeftly  fevoured 
mere  ftrangers  and  foreigners,  beyond  the  inhabitants  of  the 
place,  and  which  would  tempt  and  encourage  every  inhabitant 
to  defert  the  town,  for  the  fake  of  that  prevailing  motive,  his 
own  intereft,  by  which  means  the  parifh  might  become  defo- 
late,  and  the  parfon  have  no  pari(hioners  left  to  preach  to. 
Again  every  mcJus  in  lieu  of  tithes  muf(  be  fuppofed  to  have 
commenced  originally  by  the  agreement  and  confent  of  parfon, 
patron  and  ordinary ;  but  what  could  be  imagined  to  have  in- 
duced the  parfon  to  confent  and  agree  to  fuch  a  m$dMSf  by 
which  he  might  be  deprived  of  all  his  pariOiioners,  in  hopes  of 
getting  an  exemption  from  payment  of  tithes  ?  Alfo  every 
modus  which  conduced  to  fraud  was  an  ill  modus  i  fee  Digf$ 
I  5^9  3       Parfins  Counfellor  308.  cap.  i6.  where  it  is  faid   the  hw  fi» 
much  abhors  fraud  in  this  refpeA,  as  to  allow  of  nothing  wfaida 
may  introduce  it.     In  i  Leo.  99.  Stebbs  verfus  Goodlack^  the 
parfon  of  Letcome  in  Berks  libelled  in  the  fpiritoal  court  agabft 
Che  defendant  for  tithes  of  corn;  the   defendant   ihewed  a 
cuftom  in  Letcome^  that  the  parfon,  as  a  modus  for  the  tithe  of 
corn,  (hould  have  the  tenth  land  fown  with  corn,  and  ihooU 
begin  his  reckoning  at  the  land  which  was  next  the  church, 
and  fo  the  next  year  at  the  next  land,  lie.  and  infiftcd  on  this 
cuftom :  the  parfon  thereupon  (hewed,  that  the  defendant  the 
farmer  by  fraud  and  covin,  tyery  year  fowcd  the  tenth  land 
very  thin  with  corn,  and  never  dung'd  or  manured  it,  fo  that 
the  other  nine  lands,  each  brought  forth  every  year  thrice  as 
much  as  the  parfon's  land ;  wherefore   in  regard   the  defend* 
ant  had  abufed  the  cuftom,  the  parfon  fued  for  tithes  in  kiod. 
The  farmer  at  firll  got  a  prohibition  on  account  of  the  cuftom, 
but  the  parfon  afterwards  had  a  confultation,    JVray  Chief 
Juftice  faying  this  cuftom  was  againft  common  reafon.    No«r 
if  this  were  foj  that  a  niodus  conducing  to  fraud  was  ill,  bow 
csinznj  modus  be  a  greater  inlet  to  fraud^  or  more  produfiivt 

of 
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MO  this,  wbert  fome  of  the  parifbioners  would  be  con-  ChapmAk 
y  leaving  the  fNurifh,  and  taking  lodgings  in  the  next,  to  w  *^' 
pajfiog  tithed  in  kind,  and  tbofe  who  ftaid  behind,  would 
(tioually  iopofiog  on  the  parfon  by  threatning  to  leave 
tUk^  if  be  did  not  accept  of  half  his  dues  i  befides,  every 
b  lieu  of  tithes  ought  to  be  certain  and  permanent}  in 
>56.  Arcbbijk9p  of  Tork  verfus  Duii  of  NtwroJiU^  it  it 
r  the  judges  (tho'  in  other  matters  they  differed)  that  a 
nuft  be  an  annual  profit  both  certain  and  permanent ; 
e  words  in  Deg,  308.  are,  *'that  every  modus'myxfk  have 
inaauce,  and  cannot  be  good  at  one  time,  and  fleep  at  [  570  j 
tber/'  That  as  reafon  was  thus  againft  the  cuftom,  fo 
ivcie  two  exprefs  authorities,  {vi%*)  i  Liv.  116.  and 
.  602.  and  tho'  the  reafon  in  i  Liv.  might  go  a  little  too 
dying  the  cuftom  ought  rather  to  favour  the  pariihioners 
weigners,  by  reafon  that  the  pariihioners  were  at  the 
x  of  repairing  the  church,  whereas  even  foreigners  were 
o  be  taxed  for  that  purpofe  if  they  occupied  lands  with« 
parifli  I  yet  fo  far  it  rriight  be  urged  in  favour  of  inha- 
\  beyond  foreigners,  that  they  were  liable  to  burdenfome 
,  as  church-wardens  and  overfeers,  who  by  the  Siat.  of 
'%•  are  direded  to  be  chofen  yearly  out  of  the  principal 
tants }  or  if  an  occupier  of  lands  only  was  an  inhabitant 
ntents  and  purpofes,  then  there  would  be  no  ground  for 
ftom  to  make  a  diftin£lion ;  that  the  cuftom  faying,  any 
occupying  lands,  and  not  an  inhabiunt,  fliould  be  in* 
:o  the  benefit  of  the /ir^tfj,  was  uncertain,  as  it  did  not 
how  long  time  fuch  perfon  fliould  not  have  inhabited 
the  parifli,  whether  for  a  week  or  a  month,  bfe.  Al(b 
7  perfon  occupying  lands,  who  was  not  an  inhabitant, 
to  pay  4^.  an  acre,  and  fo  in  proportion  for  any  lefier 
ly;  this  (it  was  obferved)  was  one  farthing  for  every 
tb  part  of  an  acre  ;  but  if  it  fliould  be  but  a  feventeenth 
ben  it  would  amount  to  a  cuftom  in  non  decimando. 

mti  General  contra :  As  this  modus  has  been  uninter- 
time  out  of  mind,  fo  there  may  have  been  a  purchafcr 
:  of  this  land,  who  has  paid  the  dearer  for  it,  from  a  de- 
ice  upon  the  modus^  and  confequently,  by  fctting  afide 
(Atf,  the  purchafer  would  be  injured.  There  is  nonecef- 
it  the  modus  fliould  be  permanent  \  in  Godb.  194.  Brown^s 
G  6  2  cafe. 
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CuATUAH     cafci  a  man  had  a  modus  JUcimandi  for  hayin  BUickacre^^ht  fowtfd 
*"*  the  Taid  acre  feven  years  together  with  coriit  yet  this  was  held 

.^  *  not  to  deftroy  the  modus^  but  that  the  fame  flioiild  continue, 
^  ^'^  ^  t^ben  the  acre  was  made  into  hay;  alfo  it  is  there  faid,  that  if 
the  vicar  be  endowed  of  tithes  of  hay,  the  fame  clofe,  when 
kept  as  meadow  and  mowed,  fliall  pay  tithes  to  the  vicaTf . 
and  when  (own  with  corn,  (hall  pay  tidies  of  corn  to  the 
parfon ;  by  which  cafe  it  appears  not  to  be  ncceflary^  that  the 
iamc  land  (hould  always  pay  a  modm^  but  may  fometimes  pay 
tithes  in  kind,  and  fometimes  a  msdus^  and  yet  the  m§dus  fib« 
lift*  'With  regard  to  the  fraud  objet^ed  as  incident  to  the 
mcdui  in  the  principal  cafe,  that  which  every  thing  is  Iiablet0| 
cannot  be  a  good  obje£lion  againft  any  particular  thing  \  for 
this  fraud  may  be  fuggefted  in  all  moduf%  \  particularly  in  the 
cafe  in  Godbolty  the  land-owner  might  fay  t0the  parfon^  if  you 
will  compound  with  me  for  tithes,  I  will  fow  the  land,  elfe  I 
Will  mow  it  and  ufe  it  for  meadow,  and  then  you  (the  parfon) 
will  not  have  the  tithes,  but  the  vicar.  In  the  cafe  of  C^- 
fbrd  vcrfus  Peafe^  Cro.  Eliz.  1 36.  a  cuftom  was,  that  time  out 
of  mind  every  inhabitant  of  Sa/e^  who  occupied  pafture  lands 
in  Dal4j  paid  tithes  for  thefe  paOure  lands  to  the  vicar  of  Sakf 
and  that  the  vicar  paid  zd^foT  every  acre  to  the  parfon  of 
Dal^;  the  court  held  this  a  good  cuiiom,  though  it  depended 
on  the  uncertainty  of  an  inhabitancy,  and  that  the  vicar  of 
SaJe's  paying  2  J.  per  acre  to  the  parfon  of  the  other  parish  for 
this  palture,  was  the  fame  thin;^  as«ifthls  compofition  were 
paid  by  th'*  occupier  of  the  land  itfcif,  being  equally  beneficial 
to  (he  purfon.  Thei)  as  to  the  com  me  dcc  meat  of  this  moduii 
the  fame  may  have  been  a  reafonable  one,  iince  this  parifll  of 
Bur^hy  having  a  great  tract  of  land,  it  uii^iht  be  for  the  good 
of  the  land  and  of  the  parfon  to  iucouragc  foreigners  to  come, 
r  f  •»2  1  ^^^^  ^"^  manure  this  land,  by  exempting  them  from  paying  of 
tithes  in  kind,  but  ftill  they  were  to  pay  4.  J.  per  acre  to  the 
parfon,  which  was  for  the  parfon*s  l>encfit,  as  it  might  be  fup* 
|H)fed,  that  othcrwifc  the  land  would  have  laid  vvaite,  uncuiii- 
vated,  and  yield  no  protit,  confequently  no  tithes  at  all. 

Evm  modus  l^hc  Lord  ChameiUr  Aud  the  two  judges   held   this  a  good 


^  elie  it  is  void)    Mcdus  ',  thcy  admitted,  that  cxcry  modus  mud  be  certain,  and  if 

a  1 1  fo  length 

-r.:     !;.•  w.'.l  miU'c  it  gcoi.     Thus  a  mo<!us  to  fay   a  penny  per  annum   or  thcreibo«tt  f.»r  err  ry 
•  >,  A  -1.     rt  jJus  cupa^'  lid.  pci  acre  lor  cvciy  Krt  «>fup>laoU  ao4  6d«  tor  every  acre  •!  xBjrtii* 

a  -  it 
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it  was  uncertain,  no  length  of  time  would  make  it  good ;  and  as     Ch  a?m  A^: 

to  a  modus  being  Yoid  for  unceruinty,  Mr.  Juftice  Fortefcui  cited  '^* 

%  R$L  Akr.  265.  where  a  prefcription  to  pay  a  penny  or  thefi-^'       oksok, 

abntts  for  every  acre  of  arable  land,  was  held  void  for  die  uncer* 

tatnty ;  but  be  alfo  cited  a  cafe  ( 1 )  in  the  exchequer    in  1726^ 

where  tbrre  was  a  modus  to  pay  11  ^.  an  acre  for  up-land  and 

6i/.  for  marflu-land,  and  held  good.     But  they  all  thought  the 

modms  in  the  prefent  cafe  certain,  4  d.  per  acre  for  every  acre 

of  pafture  and  meadow  ground   occupied  by  thofe  that  were 

not  inhabitants  withm  the  parifh ;  in  which   cafe  the  parfoa 

bad  no  reafon  to  objed  that  the  modus  wai  not  more  extenfive, 

tkat  it  did  not  extend  to  all  the  land  in  the  parifh,  whether 

occupied  by  inhabitant^  or  by  fuch  as  were  not  inhabitants  \ 

for  that  had  been  more  to  the  prejudice  of  the  parfon,  whoy 

in  the  prefent  cafe,  had  tithes  in  kind  of  the  inhabitants   for 

tlMir  land  \  and  as  the  modus  for  paying  4  d.  por  acre  for  all  the 

land  in  the  pari(b,  (whether  occupied  by  the  inhabiunts  or* 

not)  had  been  good,  g  fortiori  this  was  good,  becaufe  more' 

|>eneficial  to  the  parfon.     That  this  modus  was  certain,  ^«    a  m<xiu«  nf^^ 

caufe  the  parfon  was  always  fure  of  having  either  his  i^d.  for  ITt^^y^^rlV 

»ere,or  what  was  better,  his  tithes  in  kind;  but  by  the  cafe   ^*>'^«  Uierdu 

cited  from  C^dMf  it  appeared  not  to  be  neceflary,  that  the'  heTd'the Tandc 

m9dus  (hould  every  year  take  place ;  and  here,  whenever  it  ^^^^^'  "^ 

ihould  happen  that  the  pafture  or  meadow  land  were  occupied      [  573  } 

by  foreigners,  then  the  moduf  would  certainly  arife  |  and  the 

fiime  uncertainty  might  be  objeded  to  the  cuftom,  which  faid, 

that  while  the  religious  orders,  or  houfes,  held  the  laHd  in  their 

own  handfy  they  fliould  pay  no  tithes,  which  notwithftanding 

has  been  always  adjudged  a  good  cuftom  ;  the  like  anfwer  might 

be  given  to  the  objection  to  that  part  of  the  cuftom,  where* 

the  occupier  of  this  land  was  not  to  be  an  inhabitant  either  of 

Bur^fh  or  U^inthorp  \  for  if  he  were  an  inhabitant  of  cither  of 

Sbofe  two  pariflies,  he  was  to  pay  tithes  in  kind,  which  was 

ftill  in  favour  of  the  parfon.     The  court  admitted,  that  every   Not  neceflary 

smedus  muft  be  fuppofcd  to  have  had  a  rcafonable  commence-    had  a  «ai^7bi! 

meni ;  but  as  to  the  necefliiy  of  Ihew^ng  riow  that  the  modus    foHTmr^'aT* 

fiift  be  (oy  and 
not  new  capable  of  being  (hewn  at  this  great  Jittancc  ot*ciifH«':. 


j(t)  Sole  V.  Hodges,  Bunb.  125.      ' 

GgJ  h 
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Chapmak 

MONSOK* 


Sufficient  tb»t 
the  parfon,  pa- 
tron and  ordi- 
nary might  at 
iirft  make  this 
agreement  and 
bind  the  fuc- 
ceedii'.g  parfonty 
and  though  the 
inftrument  of 
the  agreement 
be  loft,  yet  the 
modus  will  be 
good. 


£574  3 


is  reafonaUef  that  feemed  not  to  be  fi>  clears  for  tfiefe  Mudtt^f 
having  been  from  time  immemorial,  none  can  knofr  but  that 
there  were  fuch  circumftances  in  thofe  ancient  times,  it  nu^t 
have  made  fuch  a  compofition  reaibnable,  dio*  at  prefent  tiiej 
nuiy  not  be  difcoverable ;  that  it  was  enough  to  iatisfjr  ut  at 
this  time  of  day,  that  the  parfon,  patron  and  ordinary,  befbcv 
the  reftridive  ftatutes,  might  bind  the  revenues  of  the  parfon, 
and  that  all  thefe  m§dus*s  muft  have  had  their  commencement 
from  an  inftrument  figoed  b)^ the  parfon,  patron  and-otdinarys 
but  there  could  be  no  colour  to  fay,  that  becaufe  fuch  inftni* 
ment  in  fo  great  a  length  of  time  had  been  loft,  therefore  the 
nwlus  (hould  be  loft  alfo  i  indeed  fo  far  thekw  went  infovonr 
of  the  church,  as  that  if  the  inftrument  which  die  parfon, 
patron  and  ordinary,  had  given  to  a  layman,  owner  of  fiidi  a 
form,  to  difcharge  the  farm  of  all  tithes,  (though  this  would 
be  good  while  the  inftrument  could  be  fliewn)  fliould  be  onoe 
loft,  this  being  a  privilege  in  non  dicinumd^  the  privilege  woiiUl  - 
be  loft  by  the  lofs  of  the  deed ;  but  that  in  the  prefent  cafeg^ 
there  was  no  ground  to  infift  on  the  cuftom^s  being  unreafon«— 
able  \  for  the  tithes  are  the  reward  for  the  trouble  and 
which  the  parfon  takes  of  the  fouls  of  bis  pariihioners, 
which  cafe  the  labounr  is  worthy  9f  his  hire  i  but  then,  as  th^ 
parfon  is  not  bound  to  go  out  of  his  parifli  to  vifit  thofe  who 
only  occupy  land  within  the  parifti,  fo  it  is  but  reafonable,  thai^ 
they  who  have   not  the  benefit  of  the  parfon*s  care,   fliould 
anfwer  the  lefs  duty  to  him,  and  may  well  be  excufed  for  a 
SMdsds  of  4  i.  an  acre,  which  the  parfon  cannot  foy  is  toolittl^ 
efpecially  in  this  cafe,  when  part  of  his  proof  is,  that  a  whole 
acre  was  let  for  i%J.  or  8 i*  an  acre  in  the  times  of  Edward 
the  Firft  and  Second,  a  reafon  for  avoiding  this  smJus^  as  being 
originaUy  too  much.     As  to  the  cafe  in  Levinz^  that  was 
rtferved  to  be  a  fudden  opinion  of  the  judges,  upon  a  motion 
only,  and  when  (perhaps)  only  the  counfel  that  made  the 
motion  was  heard,  and  none  of  the  other  fide ;  neither  is  the 
cafe  mentioned  in  the  other  cotemporary  reports  ^  as  Raymni 
Siderfin^  is^c.     Alfo  Mr.  Juftice  RtynoUs  alking,  with  regard 
to  the  pariih  called  Skegnefsy  (concerning  the  tithes  and  modus 
whereof  this   motion  was  made  in  Lru,)   how  the  pradice 
had    been,    and  whether  tithes   in    kind   or    a  iMdus  bad 
been  fince  paid  2   it    was    anfwered,  that    notwithftanding 
that  opinion,  this  very  n^^  bad  been  obfcrve4,  and  tithes  ia 

kind 
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kind  not  paid,  which  {hewed,  that  no  regard  wat  had  to 
the  opinion,  and  that  the  parlbn  was  not  advifed  to  rely  upon 
it.  Laftly,  the  Cbancelbr  and  Jndga  laid  great  weight  on 
four  precedents  in  the  exchequer,  cited  by  the  counfel 
for  the  parifliioners,  where  that  court  refolved  fuch  a  cuftom 
and  nuius  to  be  good,  and  in  fome  of  thefe  cafes  condemned 
the  parfon  in  cofts,  for  contefting  the  modusy  particularly 
Brnvm's  Entriis  194,  199.  was  cited,  where  the  pleadings  of 
one  of  thofe  cafes  are  to  be  found,  with  a  prohibition  granted 
thereupon. 

Wherefore  the  whole  court  agreeing  the  meius  to  be  good, 
time  was  given  to  the  bi(hop  till  the  next  day  to  give  his 
anfwer,  whether  he  would  try  the  cuftom  \  which  the  bilhop 
declining, 

L§rd  Cbancilkr :  Eftablifh  the  mQdus^  and  difmifs  Mr.  M^n^ 
fim*%  crofs-bill  for  tithes  in  kind,  without  cofts,  in  cafe  he  fub* 
mit  to  the  modiUp 


Chapmav 

MONSOH. 
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C^c  188,      Middleton  Walker,  iPlaiotiffi 

Ifracl  Woollafton,  Dcfendantu 

tSert-^iT,  ^  I  ^HtS  was  a  judgment  given  in  the  Common  Pleas,.^ 
Bar**'*d  *B*k  •*•  whcrcin  the  now  defendant  was  plaintiflF,  in  uh  sffkmfifieBm 
433.  '  *  '  ^n  a  promiflbrj  note  brought  by  the  then  phihtiS  ^s^llajhti^m 
t'l'^ltn^ti^te  ^  adminiftrator  de  hnu  Natbanaer  Qerk^  n$H  4i$Aim^^  ^j^ 
touchjni  a  will,  francci  hii  late  wiCe  and  executrix,  ptndenU  liu  in  the  fpintusJH 
aaioas  tor  re.  court  touching  the  will  of  th^  faid  FrauaSf  in  which  fuit  iiaa 
^^rX^r^  ^hc  fpiritual  court  WotJlaflon  the  executor  naiped  in  thr  wii  3 
•«4it4.  of  Fr^ncti  \i^%  plaintiff,  agiinft  the  nephews  and  nieces  <^rf 

Frances  Cleri  ,*   xht  plaintiff  in  the  court  below  fe^overe^ 
"    judgment,   and    5a/.    damages^  upon  which  the   dcfendart/ 

telow  [lyalker)  bringing  a  writ  of  erfor,  i^nd  affigning  chf 

general  errors  t 

The  qucftion  was,  whether  an  adminiftratot  pthJinU  Iht^ 
where  the  fuit  in  the  fpiriiual  court  is  touching  theexecuio(« 
ibip,  may  maint^iin  au  4£liou  for  recovering  the  debts  d^e  to 
the  dtceafed  i 

f  %'i7  J  ^"^  ^^  ^^^  ^^^  ^^  ^^ght,  I  argue(i  as  follows  S 

iy7.  What  I  (ha]l  infift  upon  will  be  the  reafon  of  the  thin^. 
2^^',  I  dial)  mention  fuch  authorities  as  are  in  my  fii^our. 

^dly^  The  great  inconvenlencies  that  would  enfue  if  th6 
lav^  were  ^gaiuft  me  in  this  point.     And^ 

In  the  laft  place  ^all  endeavour  to  give  ^n  anfwer  to  diofe 
cafes  which  have  been  cited  ot)  the  other  fide. 

Firft^  I  prefume  it  will  be  admitted,  that  though  •  mao 
makes  a  will,  and  appoinU  i^o  expcutpr,  ^et  if  the  executor 

k 
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W  under  any  incapacity  or  difability  of  a£ting  as  Aicb,  he  is,  WAikkit  ^. 
during  his  incapacity,  in  n»ny  refpeAs  as  no  executor,  and  Wooll4*» 
therefore  for  that  time  it  is  confidered  as  an  inteftacy.  Foi:  ^^'^^^ 
this  reafon  the  ordinakry  may  in  theie  cafes^  during  the  in- 
capacity  or  difrbility,  grant  «  tempdrairy  admtniftration,  and 
Aicb  temporary  adminiftrator  may  fue  and  bring  adions,  a$  well 
ss  any  other  adminiftrator  to  whom  a  complete  adminiftratjon 
is  granttd.  I  (ball  inftance  in  the  common  cafe,  where  &n 
infant  (under  the  Age  of  feventeen  years)  is  made  executor ; 
ber€»  in  regard  the  infant,  by  reafod  of  the  tendernefs  of  his 
years,  is  for  that  time  incapable  of  ading  as  elcecutor,  th^ 
ordinary  may  grant  a  temporary  adminiftration  to  another  du- 
ring the  minority  of  the  infant  (uhttlhis  age  of  feVenteen)  and 
fttch  temporkry  adminiftrator  may  fue  and  bring  actions.  With- 
in the  fame  reafon  is  the  cafe,  where  upon  the  death  of  a  man 
there  is  a  litigation  in  the  fpirituatcourt  touching  the  execu- 
torfliip  to  the  deceafed  ^  fince  during  this  conteft  none  can 
aci  as  executor ;  and  therefore  the  ordinary  may  grant  ad- 
miniftration to  another,  pending  this  fuit,  which  adminiftra*  ^  57$) 
tor  may  fiicy  it  being  part  of  his  office  to  recover  and  get  in 
the  debts  of  the  deceafed, 

I  admit  formerly  there  have  been  opinions  (particularly  iii 
Ouen  35.)  that  an  adminiftrator  durante  minore  atate  could 
tiot  fue.  Lord  Dyer  having  held  that  fuch  an  adminiftrator 
was  but  as  a  fervaht  or  bailiiF.  But  I  take  the  law,  by  very 
many  cafes,  and  by  a  conftant  courfe  of  experience  to  be 
now  fettled,  that  an  adminiftrator  during  the  minority  of  an. 
executor,  tho'  granted  in  the  moft  relftridlive  manner,  onJy 
ad  ufum  i^  commodum  mfantisy  may  however  maintain  ah  ac- 
tion for  a  debt  due  to  the  deceafed  ;  this  is  admitted  in 
5  Rep.  29*  Pigot\  cafe,  fo  as  the  adminiftrator  makes  a 
firoper  averment  that  the  executor  is  under  feventeen  ;  and  fo 
Is  Hih.  2j;i.  Carver  vcrfus  Hajler\g\  and  indeed  fuch  fuits 
^re  really  ad  ufum  iS  commodum  of  the  infant  executor,  as  they 
are  brought  in  order  to  recover  debts  due  to  the  eftate. 
Tbefe  authorities  warranting  an  adminiftrator  during  minori- 
ty, (5ff.  to  fue,^are  qarried  much  farther,  i  Roil.  /thr.  888« 
fFr)lght*%  cafe,  and  2  Bjrownl.  83.  where  it  is  adjudged,  that 
if  an  adayniftfiitor  during;  minority,  i!}c.  brings  an  adion, 

recoveri 
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Walkkr  v.    recovers  judgment,  and  before  execution  die  minor  executor 

WooLLA-      attains  feventeeo,  be  is  fo  hx  privy  to  tbis  jodgmeiitt  tbttbf 

a  fpecial  fcin  facias  he  (the  exetutor)  maj  fiie  executiofl 

thereon.     If  then  in  adoiiniftrator  duranU  mintn  niMi^  fit. 

ad  u/itm  ti  commodmm  infantisf  who  in  fome  books  is  find 

to  be  as  a  bailiff  or  a  fervant  to  the  inftot  eaecutor,  and 

id)  vide  Skin,     in  another  book  is  called  bis  (a)  curaur^  may  mat&taiii  aa 

kep.  156.  ^j^^  f^^  ^  ^^^^  ^^  ^^  ^^  deceafed ;  whj  fbould  aot  aa 

adniiniftrator  ptndenu  Uii^  (tbo'  touching  tbe  executorfliip)  be 
allowed  to  maintain  an  adion  aUb,  fince  both  are  but  tempo- 
[  579  J  rary  adminiftrators  ?  one  determining  on  the  inftnt's  coming 
to  feventeeny  and  die  other  with  the  end  of  the  fuit  ia  the 
fpiritual  court :  whj  (hould  not  thefe  temporary  adonniftra* 
tions  equally  impower  each  adminiftrator^to  fue  ?  or  rather^ 
do  not  all  the  authorities  warfanting  an  adminiftrator  during 
minority,  liu  ^  fue,  prove  ftrong  for  us  in  the  prefent  cafef 
^  own,  it  has  been  a  queftion,  whether  the  ordinary  coulii  grant 
adminiftration  duranu  aifintia  of  the  next  of  kta  beyond  die 
feas,  I  Lutw.  342*  and  4  AUtJ.  14*  dan  verfiia  H$4gi. 
And  I  find  in  a  manuGcript  report  whidi  I  havm,  diat  the 
late  Chief  Juftice  Pratt  of  counfd  in  that  caufe,  objeded  it 
was  a  void  adminiftration,  as  it  might  end  foon  after  granted^ 
and  yet  neither  the  adminiftrator  himfelf,  nor  any  of  the 
debtors  to  the  eftate  of  the  deceafed  know  when  it  ended; 
becaufe  the  next  of  kin  might  return  from  beyond  fea,  and 
the  adminiftrator,  or  the  debtors  of  the.  deceafed,  know  no* 
thing  of  it ;  that  by  this  means  the  debtors  of  the  deceafed 
would  be  drawn  in  to  make  payments  to  the  adminiftrator, 
after  the  next  of  kin's  return,  confequently  after  the  admini* 
ft  ration  was  determined,  and  that  fuch  an  adminiftrator  A* 
rante  abfentia^  Cffr.  might  be  difcouraged  from  bringing  any 
aiElions  againft  the  debtors  of  the  deceafed,  forafmuch  as  fuch 
allien  muft  abate  by  the  return  of  the  next  of  kin  from  be* 
yond  fea  before  the  judgment,  and  tbe  adminiftrator  lofe  hit 
cofts.  But  notwithftanding  thefe  obje^ons  (wliich  were 
really  made,  tho'  not  reported  in  tbe  books)  tbe  court  ad- 
judged fuch  an  adminiftration  granted  duranti  at/eMtHi^  fiu 
to  be  good  y  and  the  very  reafon  given,  as  reported  in  Lafv. 
is,  ^^  to  prevent  the  grand  inconvenience  that  would  enfuCi 
*<  if  the  debts  of  the  deceafed  could  not  be  recovered  during 
^  the  abfence  of  the  executor  beyond  £».*'  The  court  fiurtber 
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ftid^  tliat  if  iny  of  die  debtors  of  the  deceafed  paid  his  Walkse  «• 
debt  to  foch  an  *  adminlftrator  duranU  abfentli^  Vc.  tfao*  Woolla* 
ft  was  after  the  return  of  the  executor ;  yet  if  the  debtor  «ton. 
who  {Mttd  the  money  bad  no  notice  of  fuch  return,  it  wtnild  be  [  *5So  ] 
a  good  payment.  Now  this  cafe  proves,  not  only  that  ah 
adminiftration  duranti  abfitntia^  &r*  is  good,  but  that  the 
thief  reafon  inducing  the  court  to  be  of  that  opinion  was, 
that  by  the  adminiftrator's  being  enabled  to  get  in  the  debts 
due  to  die  deceafed,  the  grand  inconvenience  which  other- 
wife  might  happen,  would  be  prevented ;  and  if  an  adminU 
ftrator  duranU  ehfmtiaj  i^c.  may  fue,  within  the  fame  reafon 
ought  an  adminiflrator  p$ndenu  lite.  The  cafe  in  i  SaU.  42. 
Slaughur  verfus  May^  not  only  proves  that  an  adminiflrator 
JurmtU  ahfmiUi  may  bring  an  adion,  but  aUb  is  an  exprels 
authority  in  dib  very  point,  that  an  adminiftrator  penAnu  litt 
touching  the  executorihip  may,  if  he  makes  a  proper  aver- 
tteat.  That  cafe  was,  H.  being  an  adminiftrator  duranu 
chftntiA  of  7*  S.  an  execator,  brought  an  jidioax>f  debt  on  a 
bond,  but  did  not  aver  that  7.  5.  the  exeeillor  was  then 
abfent,  or  v4)ere  he  was  ;  upon  which  the  court  fs^id,  it  was 
but  reafonable  the  ordinary  ihould  have  power  to  grant  ad- 
miniftration  during  abfence,  as  well  as  during  minority,  or 
findenie  Hu^  and  that  fuch  adminiflratcor  is  accountable  to  the 
eacecutor,  whofe  abfence  muft  be  intended  an  abfence  beyond 
fea ;  but  the  plaintiff  ought  to  aver  him  to  be  abfent.  Now 
in  this  cafe  it  appears  that  the  court  put  thefe  three  temporary 
adminiftrators  upon  the  fame  footing ;  and  I  believe  in  all 
books,  where  named^  they  are  confidered  as  on  the  level,  and 
if  fo,  no  reafon  can  be  given  why  an  adminiftrator //;fi^»// 
Ute  touching  an  executorfliip  ihould  not  bring  an  adlion,  as 
well  as  an  adminiftrator  during  minority,  or  during  abfence  ; 
nay,  the  allowing  the  adminiftrator  durante  abfentid  to  bring 
an  adion  is  a  ftronger  cafe  than  the  prefent  \  becaufe  there 
die  adminiftration  may  determine,  and  yet  neither  the  plain-  f  581  1 
tiff  the  adminiftrator,  nor  the  defendant  the  debtor,  know 
any  thing  of,  nor  have  any  pofEbility  to  difcovcr  it ;  alfo  in 
that  cafe  there  is  all  the  time  a  good  executor  capable  of  act- 
ing, who  may  prove  the  will  by  commiffion,  or  fue  by  letter 
of  attorney  %  whereas  the  end  of  a  fuit  during  the  pendency 
whereof  adminiftration  is  to  continue,  may  be  feen  by  any 
one  at  any  time  reforting  to  the  proceediii^s  in  the  court 

where 
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t^AtKER'v.  ^^^^^  ^^^  litigatio/1  touching  the  cxeculoribip  depend^: 
WoocLA-  therefore  all  thefe  authorities  which  warraot  anions  to  \m 
f  Toi^t  brought  by  an  adniiniftrator  during  the  abfence  of  an  execu- 
tor, are  juft  fo  many  authorities  for  me ;  and  the  cafe  of 
SUttighiir  verfus  May  mentioning  that  of  an  admintftr«tor  fen^ 
dtnu  Uu  touching  an  executor^  is  an  authority  in  the  ynvf. 
point.  In  Gibfiffs  Gukx  Juris  Ecdtfiafiici  AngGcani  [pi^i^  574. ) 
thefe  three  temporary  adminiftrations  are  taken  notice  of,  and- 
put  upon  the  fame  footing;  befides  which,  is  added,  ^cbat  dio* 
*^  there  bo  no  fuit  or  controverfy  depending  touching  dw 
*f  executorihip,  and  tho'  there  be  an  es^ecutoTy  yet  if  be  doea 
^*  not  come  in,  the  ordinary  may  grant  a  temporary  admioi- 
<^  ftratioo  until  the  executor  comes  in  and  proves  the  will.** 
Alfo  it  is  held,  that  if  an  executor  afterwards  becomes  l«|ia« 
tick,  and  thereby  difiibled  from  adiog,  there,  for  neceflity^ 
fake,  the  ordinary  may  grant  a  temporary  adminifbation  with 
the  will  annexed  i  this  I  remember  was  fatd  by  li§/t  Chief 
Juftice,  in  the  cafe  of  Hi/k  verfus  AfiJEr,  reported  (hort  in 
i^SaUk.  36*  but  tHat  btherwife  it  was  if  an  executor  Wcame  a^ 
bankrupt,  becaufe  there  being  no  difability  in  fuch  caic»  no  • 
temporary  adminiftration  could  be  granted  :  but  of  very  little 
ufe  would  all  thefe  temporary  adminiftrations  be,  if  by  viitue 
of  them  the  debts  of  the  deceafed  could  not  be  recovered. 

[  jf8a  J  I^  IS  obje£led,  that  no  adminiftsator  before  the  fhrtnte  of 
31  Edvijard  \.  (aft.  %\.  could  brin^  an  action,  and  th;(t  the 
ftatute  impowerin^  an  adniiniftrator  tp  fvie^  does  nof  ^i^tend 
^  qne  p(»4fffU  %• 

Rgjp.  All  thefe  temporary  t^dminiftra^ors  are  e<{ually  out  of 
the  ftatute,  and  in  fu^h  adminiftrations  the  Ordinary  is  no^ 
l)ound  to  grant  them  to  the  next  of  kin,  as  w^  hejd  t/^k.  %$q% 
Bryerf  verfus  QoJJardj  and  I  Fifit.  219.  Tlf^mai  verfus  Biiilir\ 
but  if  an  adminiftrator  di;ring  the  minonty  or  abfence  oVzx^ 
executor  may  fue,  tho'  out  of  the  ftatute,  why  may  not  an  ad« 
ipiniftrator  pindin{f  lite  fuc  alfo  ?  I  take  >il  thefe  temporary 
a^dminiftrators  to  be  within  the  reafon  and  equity  of  the  ft?itut^ 
of  Edw*  3*  as  they  an  deputed  by  the  ordinary^  which  are  th^ 
yery  \trords  ^  and  Hnce  in  all  tbofe  cafes  the  deceafed  dies  for 
the  time,  and  to  fome  purpofes,  intedate,  there  Is  then  no 
gcrfop  tQ  a^  as  Qjecutof . 
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m  i  will  confider  the  very  great  and  manifeft  incdnve-   WAtieisa  «tr« 
ies  which  would  enfue^  if  an  adminiftrator  pendente  lite     WooLla* 
ling  ati  exccutorfhip  could  Mt  bring  a£lions  to  recover 
ebts  of  the  decealed. 

ppofe  tbefe  confided  only,  or  thiefly^  in  dyt-ftahdiilf 
I  owing  on  hatardous  fecurities,  or  froth  perfdh^  ill 
:ful  circumftances,  in  tipparent  dahger  of  being  loft)  \t 
led  for  in  time  y  would  it  not  be  an  irte))arab!e  loft  to. 
ftate^  ahd  to  the  creditors  of  .the  decealed^  if  for  WUnt  o^ 
irer  given  by  law  to  the  adminiftrator  pehdifste  litey  all 
debts  (hould  be  loft  \  fuppofe  the  chief  part  of  the  eftate 
lied  of  debts  in  trade,  as  book  debu^  which  are  fimpl^ 
aa  and  liable  to  be  barred  by  thd  ftatuU  of  limitations^ 
bat  the  fix  yeairs  have  begun  to  incUf  ih  the  lifd-tifhb  tf 
sceafed,  ahd  confe^UeAtly  mUft  run  on  \  would  it  not  be  a  £  rg j  ] 
df  the  ihoft  mifchievous  confequence,  and  render  the 
xtreniely  defe£live,  if  the  adminiftrator  ^mErir/f  Hie  were 
(lowed  to  fue  for  thefe  book-debts,  in  order  to  prevent 
from  being  barred  by  the  ftatute^  and  thereby  fecure  (h« 
of  the  deceafed,  and  perhaps  fave  his  creditors  from 
ruined  ?  The  other  fide,  in  this  cafe,  are  endeavouring, 
ike  a  very  nice  difference,  where  really  there  is  none, 
Xt  an  adminiftrator  pendente  lite  and  other  temporary 
liftrators ;  and  yet  to  what  purpofe  is  this  extreme 
1  to  be  fupported  ?  why,  only  to  introduce  great  and 
:k  mifchief.  On  the  other  hand,  there  can  be  no  incOH'* 
nee  in  allowing  this  adminiftrator  ^r;iif»//  Ute  to  fue  for 
rbts  of  the  deceafed  ;  the  hand  of  the  adminiftrator  who 
recover  them,  muft  be  fuppofcd  fafc ;  this  court  may  fo 
ke  notice  of  the  fplritual  courts,  as  to  be  fenfible  that  thefe 
)rary  adminiftrators  give  fccurity  there  proportionably  to 
lue  of  the  eftate  of  the  deceafed,  or,  if  that  were  out  cf 
ife,  every  perfon  is  prlm&facie  intended  by  law  of  fuf- 
cy  to  perform  his  truft,  and  not  to  be  infolvent^  nihil 
n  prafumendum^  and  whatever  fuch  adminiftrator  does 
X  of  the  eftate  of  the  deceafed,  he  muft  be  accounuble 
the  executor  when  he  ftiall  have  proved  the  will.  Be- 
as  this  adminiftrator  is  allowed  to  be  fued,  why  fliould 
t  alfo  be  allowed  to  fue,  why  fliould  it  not  be  mutual, 
ally  fince  the  allowing  hjm  to  fue  is  the  only  way  to^ 
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own,  that  an  exf cutor  difin  urt  may  be  fued,  and  jtt  caooot 
fue ;  for  as  be  comes  in  intirely  by  wrong,  and  as  li  tort- 
feafor,  be  (ball  liave  none  of  the  privileges  of  a  rightful  eiu- 
cutor;  but  in  the  pre&nt  cafe,. our  admintftrator^nuifiilr  Hu 

r  584  3  cannot  be  faid  to  comer  in  by  wrong,  when  he  is  conftituted 
by  the  a£l  of  the  court,  of  that  court  too,  which  has  a  proper 
jurjfdidion  in  granting  adminiftrations.  It  will  be  admitted, 
tbat  an  adminiftrator  duranU  minon  atati  of  an  executor^ 
though  it  be  but  aJ  ufum  (f  commodum  infantis^  may  yet  feU 
bMaperiiura.  And  the  like  power  will  (I  prefume)  be  allow- 
ed an  adminiftrator  pendente  lite^  and  why  is  this,  when  fuch 
adminiftrators  can  fell  no  other  goods  ?  furely  for  the  fake  of 
Beceffity,  and  to  prevent  thefe  hua  peritura  from  being  de* 
ftroyed;  and  is  there  not  the  fame  neceffity  to  take  care  of 
hazardous  debts,  and  prevent  debts  by  £mple  contrafi  from 
being  barred  by  the  ftatute  of  limitations  ?  do  not  they  require 
the  fame  care  to  fecure  them  from  b^ng  loft,  as  hna  perihtr^' 
^o  ?  yes  certainly,  as  probably  the  debts  are  of  a  much  greater 
value  than  the  goods.  The  fpiritual  courts  have  of  late  come 
into  this  way  of  granting  temporary  adminiftrations,  and  my 
Lords  the  Judges  have  been  pleafed  to  allow  them  good  in 
bw,  though  out  of  the  ftatute  which  permits,  nay  requires  the 
ordinary  to  grant  adminiftration ;  and  this  the  courts  of  com- 
mon law  have  done,  for  the  eafe  and  convenience  of  the  fub* 
jcQf  which  is  Tndeed  the  chief  end  of  all  laws.  But  it  wouM 
very  much  leflen  and  take  off  from  the  ufe  and  benefit  of  there 
adminiftrations,  if  it  (hould  be  adjudged,  that  none  by  virtue 
thereof  were  capable  of  fuing  for  and  recovering  the  debts  of 
the  deceafed:  this  conftruAion  would  reduce  the  grant  of 
letters  of  adminiftration  pendente  lite^  to  no  more  than  letters 
etd  calUgendum  hona^  iffc. 

And  now,  as  to  the  authorities  which  have  been  cited  oa 
the  other  fide ;  tho'  I  here  beg  leave  to  premife,  that  nothing 
lefs  than  iblemn  refolutions,  fuch  as  are  founded  on  good 
reafon,  ought  to  be  fufEcient  to  introduce  fo  great  an  incon* 

[  5^5  ]       venience ;  whereas  (as  I  take  it)  among  all  the   authorities^ 
cited  againft  us,  there  is  not  one  cafe  adjudged  on  the  point. 
As  to  A/itfr  636.  Robin's  cafe,  '{Trin.  43  Eliz.)  it  was  thus; 
two  exectitors  conteft  in  the  fpiritual  Court,  whereupon  th^ 

ordinary 
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try  graatt  adminiftration  ptndmii  Sti^  and  it  teemed  to  Walkb^  v. 
oort  {fimbli  (ajt  the  book)  that  be  could  not  do  it;  thefe  Woolla- 
U  the  wofda  of  the  cafe  \  but  here  was  no  judgment,  nor  ^'^^^^ 
ttSon  given  in  fupport  of  the  opinion;  and  to  over* 
nee  this  authorityy  I  would  quote  againft  it  in  the  cafe  of 
iftir  verfiis  May  in  Salk.  42.  and  the  reafon  given  in 
tm*  242*  fior  the  refolution  in  (3ari  verfus  Hodgi ;  here  are 
autfuNrities  to  one  which  fay  it  is  a  great  inconvenience 
«  none  can  fuefor  the  debts  of  the  deceafed ;  and  as  they 
lie  latter,  lb  are  they  the  better  authorities.  As  to  Car- 
's Rip.  153.  Fndirick  veifiis  H$ck^  that  was  an  a£lion  of 
00  a  bond  brought  by  the  plaintiff  Freiiridj  on  a  fpecial 
niftration  qmad  the  bond,  pendenU  Uu  concerning  the  laft 
of  the  lady  Fndirick  \  the  defendant  pleaded  in  abatement, 
the  lady  Fndmik  made  her  will,  and  thereby  conftituted 
daintiff  her  executor,  and  that  the  phintiff /u/cfpit/uperji 
lumutionis  tiftmrunii  pnedUl\  and  prayed  the  judgment  of 
loort,  for  that  the  plaintiff  brought  his  aAion  as  admini- 
9r  and  not  as  executor;  upon  which  the  plaintiff  demur* 
the  court  held  that  the  adminiftration  granted  pndente 
Q  the  fpiritual  court  concerning  a  will  was  utterly  void, 
hat  the  difference  was,  where  there  is  a  controverfyin  the 
:ual  court  concerning  a  right  rf  adminifiratUrt^  and  where 
concerning  a u/iZ^,  as  in  that  cafe;  that  in  the  firft  the 
niftration  granted  pendtnU  liu  is  good,  but  otherwife 
'e  the  controverfy  is  concerning  a  will,  for  he  who  comes  [  586  ] 
ider  a  willfliall  avoid  all  which  an  adminiftrator  can  do, 
then  it  is  faid  in  the  end  of  the  cafe,  that  the  plaintiff  pro- 
ed  no  farther  in  that  a&ion :  now  it  is  plain  upon  the  words 
le  book,  that  this  cafe  was  never  adjudged,  but  the  ob«> 
Ml  ftarted  upon  the  demurrer ;  and  at  that  time  the  court 
the  adminiftration  granted  ptndtnu  lite  touching  the  will 
,  whereupon  it  is  faid,  that  the  plaintiff  proceeded  no 
icr  in  that  a£lion;  and  pofiibly  he  had  no  occafion;  the 
idant  in  fo  plain  a  cafe  as  that  of  debt  on  bond,  having 
ed  fome  time  by  his  pica,  probably  paid  the  inoney.  or  it 
be,  the  will  of  lady  Fndirick  was  foon  afterwards  proved, 
'o  the  objection  removed ;  but  this  is  not  mentionecT,  only 
r  appears,  tbat  no  judgment  was  given  in  the  cafe.  In  the 
place  it  is  obfervable,  that  this  very  authority  allows  an 
3  a|dmioiftratioi| 
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adminiftratlon  granted  pindente  Uu  touching  tif  admsmfttmiiH 
to  be  good ;  whereas  this  temporary  one  is  as  much  out  of 
the  ftatutes  enabling  the  ordinary  to  grant  admtntftration^  «i 
any  other  tem|>oniry  adminiftration  whatever,  and  (b  thb 
very  cafe  cited  on  th«  other  fide,  aafwers  one  of  the  ob^ 
je£iion8  which  they  make  :  but  the  rcafon  is  very  flight 
which  is  given  by  the  book  to  make  a  difference  betwixt  an 
adminiftration  granted  pendtnte  Eu  touching  an  adminiftration, 
viz*  that  this  is  good ;  but  that  an  adminiftration  granted 
fendinU  lite  concerning  a  will  is  void  |  why?  becaufe  he  that 
comes  in  under  the  will  (hall  avoid  all  that  an  adroiniftrator 
pendente  lite  can  do ;  now  this  is  no  reafon  at  all ;  ail  that  can 
be  meant  by  it  is  but  this,  than  an  executor  (hall  avoid  any 
grant,  aflignment,  or  releafe  noade  by  an  gdminiftrator  pen» 
dente  lite  of  any  part  of  the  deceafed's  eftate,  if  made  to  bis 
prejudice ;  but  the  adminiftrator's  fuing  for  debts  due  to  the 
deceafed^  and  preventing  their  being  loft  by  the  debtors  be- 
coming infolvent,  or  from  being  barred  by  the  flatute  of  liml- 
tations,  is  a  fervice  and  can  be  po  prejudice  to  the  executor. 
The  adminiftrator  pendente  lite^  as  foon  as  he  receives  a  debt, 
is  accountable  for  it  and  muft  pay  it  over  to  the  executor ;  it 
cannot  furely  be  intended,  by  this  reafon  of  the  executor's 
avoiding  all  a6ts  of  the  adminiftrator  ^lu^n/f  //V<,  that  if  fuch 
adminiftrator  recovers  judgment  againft  a  debtor  of  the  de- 
c'eafed  for  a  debt  due  to  him,  and  takes  out  execution,  that  tbe 
executor  fliall  avoid  all  this,  and  make  the  debtor  pay  the  debt 
over  again,  which  he  was  before  compelled  to  pay  by  courfe  of 
law,  and  which  the  executor  is  at  liberty  to  receive  at  his 
pleafure  from  the  adminiftrator  pendente  lite ;  this  would  be 
doing  a  great  hardfliip  without  the  leaft  occaiioiu 

Or,  putting  this  cafe  farther ;  fuppofe  the  adminiftrator 
pendente  lite  hzd  got  judgment  againft  a  debtor  of  the  deceafed^ 
and  had  thereby  fecured  the  debt,  but  before  any  executioB 
fqed  the  executor  had  proved  the  will,  whereby  the  admioi' 
ftration  ^^ff7/^  lite  had  determined,  could  this  any  ways  pre* 
judice  the  executor  ?  No;  fo  far  from  it,  that  (as  I  take  ii) 
the  executor  when  he  has  proved  the  will,  may  take  advantagf 
of  this  judgment,  and  bring  a  (^gz'xtlX  fcire  facias  in  order  to  fut 
out  execution  on  it  in  the  fame  manner  as  an  infant  executor^ 
having  attained  feventeen,  may  fue  out  a  fpecial  fcire  Jkast 
«pon  a  judgment  rccovejed  by  an  adminiftrator  during  tbe 

ininort(| 
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oiiaoriCjr  of  th^  executor,  which  has  been  adjudged  ;  fo  that    Walker  *§. 
the  reafon  given  why  thp  executor  (hall  avoid  any  aft  done  by      ^oolla- 
^  adminiftrator  pindente  Ute^   can   only  relate   to  grants, 
aJ^K'^anents  or  rel^fes  made  by  fuch  an  adminiftrator  to   the 
pf«judice  of  the  executor  $  whereas  all  thofe  which  are  done 
(or  hit  benefit  ihall  ftand^ 

The  other  cafe  is  that  of  Smith  verfus  Smithy  cited  by  Ser-       [  58S  ] 
jctnt  Cartiewj  in  his  report  of  the  former  of  Frederick  verfus 
H§0ij  from  3  Keb.  54.  and  this  I  admit  to  have  been  adjudg- 
ed; but  however,  it  will  not  (as  I  apprehend)  appear  to  be 
material  to  the  pre(ent  queftion ;  there  the  plaintiflF  brought 
trover  as  executor  fgr  the  converfion  of  fome  goods,  and  on  not 
guilty  pleaded,  the  jury  found  a  fpecial  verdidt,  that  the  plaintiff 
yras  the  executor  named  in  the  will  of  J.  S.  that  the  goods  in 
queftion  were  the  goods  of  J.  S.  and  that  the  defendant  in  the 
aAion  of  trover  had   adminiftration  granted  to  him  of  the 
goods  of  J.  S.  pendente  lite  touching  the  will ;  adjudged  for 
tbeplaintiff  in  trover,  becaufe  the  adminiftration  was  merely 
void  \  and  the  book  (ays,  that  this  judgment  was  alfo  given 
upon  the  diftin£lioA  above-mentioned.     Now  that  this  judg- 
ment was  very  right   and  juft  I  freely  allow ;  but  that  the 
fame  was  given  upon  the  diftindion  betwixt  an  adminiftration 
pendente  lite  touching  a  will,  and  an  adminiftration  pendente  lite 
touching  an  adminiftration,  I  can  hardly  think ;  all  determin* 
od  in  this  cafe  is,  that  the  property  of  the  goods  of  the  de- 
cea&d  was  in  the  executor,   and  not  in  the  adminiftrator  pen* 
denie  litiy  which  I  admit :  for  fo  in  the  cafe  where  an  admi- 
niftration is  granted   durante  minore  atate  of  an  executor,  the 
property  of  the  goods  is  In  fuch  infant  executor ;  and  there- 
fore an  adminiftrator  during  minority  cannot   fell  any  of  the 
goods,  which  he  neceffarily  might  do,  if  he  had  the  property. 
But  it   is   plain,  that  an  adminiftrator  durante  minore  atate 
mij  fue  for  the  debts  due  to  the  deceafed,  though  he  cannot 
affign  or  fell  any  of  his  goods  |  and  therefore  this  cafe  only 
Ibews,  that  an  adminiftrator  pendente  lite  is  upon  the  level  with 
an  adfliiniftrator  during  the  minority  of  an  infant  executor, 
wVch  I  do  not  controvert.     So  that  upon  the  whole,  as  the 
prlhcipal  cafe  in  Serjeant  Cartbew's  Reports  of  Frederick  verfus       [  589  ] 
Ha$i  is  not  adjudged  ;  and  as  the  reafon  given  for  the  opinion 
oCllV9-€ourt  rather  weakens  its  authority,  and  that  cited  there 
an# reported  in  KeiUt  of  Smith  verfus  Smithy  though  adjudged, 

%<V9L.  11^  H  h  is 
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W^LKEn  V.     is  not  to  the  purpofe;  I  humbly  apprehend,   that   from  the 
WooLLA-       rcafon  of  the  cafe  now   in  queftion,  which  is  ftrong  for  us, 
from  the    very   great  mifchief  and  inconvenience  that  would 
follow,  if  an  adminiftrator^fMi/;s//  liu  could  not  fue  and  re- 
cover debts  due  to  the  deceafed,  to  the  great  lofs  of  his  credit- 
tors,  and  perhaps  to  the  ruin  of  the  eftate;  as  there  is  not  ones 
adjudged  cafe  agalnft  us,  and  on  the  other  hand  feveral  in  ou^ 
favour  determining  that  a  temporary  adminiftrator  may  fue  rr: 
and  in  the  laft  place,  as  there  are  others  that  put  all  thef^ 
temporary  adminiftrators^upon  a  ballance,  or  upon  the  faiiw« 
footing,  I  am  to  pray  that  the  judgment  given  in  C.  B.  ma^ 
bt  now  affirmed. 

Whereupon  the  Lord   Raymond  *Ch\iii  Juftice,  Page  %Ti4 
Pr«i^»  Juftices  were  of  opinion  for  affirming  the  judgment; 
and  that  the  ordinary  bad   a  power  to  grant  adminiftratioo 
findente  Uu^  tho*  touching  an  executorOiip ;  that  the  reafonof 
the  ordinary's  having  a  power  to  grant  adminiilration  duroMti 
minore  atati  of  an  executor  was,   becaufe   during  the  inbucj 
of  the  executor  there  was  no  perfon  capable  of  fuing  or  reco- 
vering  the  debts  of  the  deceafed  ;  that  pendente  lite  there  being 
na executor  that  can  fue,  fuch  cafe  is  within  the  fame  mifchiefi 
which  would  be  attended  with   very   great   inconveniencits, 
for  the  reafons  that  had  been  given  ^  .that   the  .cafe  of  an  ad- 
miniftrator  during  the  abfcnce  of  the  executor  was  firojiger, 
there  being  an  executor  capable  of  ading,  who  might  by  com* 
miffion  prove  the  will,  and  fue  by  attorney  ;  that  all  thefe  tem- 
porary adminiftrations,  tho'  out  of  the  ftatutes  of  Etlw.  3.  and 
C  590  ]      Hen.  8.  were  yet  allowed  to  be  within   the  equity  of  \hok 
flatutes  for  the  eafe  and.  convenience  of  the   fubjedt,   which 
ought  to  be  confidcrcd  ;  that  in  the  cafes  cited  from  Aloer-ini 
CarthrM  there  was  no  judgment ;  .and  the  reafon  given  in  the 
latter  of  thofe  books,  did  iTot  maintain  the  opinion. 

But  Lr^  Juftice  doubted  ;  for  he  faid,  an  adminiftration^ 
dente  lite  touching  the  executorfhip  feemcd  to  difFer  froaiad. 
miniftrations  durante  minore  atate^  or  durante  abjentia  of  an  ex- 
ecutor, becaufe  in  the  two  laft  cafes  the  adminiftratioiM  vvefic 
granted  cum  tejlamento  annexoj  which  cannot  be  done  when  die 
will  is  in  controverfy ;  y  adjorn\  But  judgment  was  after- 
wards affirmed  with  the  concurrence  of  Mr.  Juftice  Lee  (i). 

(I)  So,  WilUs  v.  Rich,  2  Atk.  285. 

Em 
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*  Ex  parte  Aifcough.  Cafe  189. 

Tk  ^  VT  .  .  .  l^ox^  Chan- 

UPON  a  petition  for  a  writ  de  venire  infpiciendo  the  cafe    ceJlor  Kinc» 
was:    Sir  John  Chaplyn  h^xt.   a  young  gentleman  of  aEq.  Ca.  Ab. 
mbout  the  age  of  nineteen,  feifed  of  a  great  real  eftate  in  Lin-   J^^f^ . 
tohjhirij  was  drawn  in  by  one  Morris  a  bailiff,  who  lived   in    Wm  de  ventre 
Gari'MarkeU  to  marry  his  daughter,  an  infant  about  fixteen,       r  »c  i  1 
and  after  the  marriage  Sir  John  was  prevailed  upon  to  make 
his  will,  and  thereby  to  devife  all  his  perfonal  eflate  to  his 
wife;  within  two  months  after  the  marriage  Sir  y^^ndied, 
leaving  three  fifters,  who  were  his  heirs  at  law,  in  cafe  of  no 
iflue  by  this  marriage. 

The  widow  pretending  to  be  with  child,  the  three   fifters 
petitioned  for   a  writ  ie  ventre  tnfpieiendoy   infifting  by  their 
counfel,  that  this  was  a  writ  at  common  law,  a  matter  of  right, 
and  efpecially  proper  in  the  prefent  cafe,  where  the  petitioners 
family  had  been  twice  impofed  upon  already,  firft  by  the  im- 
provident and  unequal  marriage,  and  afterwards   by  the  will, 
which  gave  all  theteftator's  perfonal  eftate  to   this  new  wife, 
from  whence  there  was  great  room   to  fufpefl  another  fraud 
might  be  put  upon  the  family  by  a  falfe  and  fuppofititious  child, 
and  fo  the  fifters  and  next  heirs  be  deprived  of  their  right  to 
the  inheritance;  and  for  this  purpofe  i  hift,  8.  b.  Cro,  Eliz.. 
566.     Mocr  523.  lVilhughhy*s  cafe,  and  Cro.  Jac.  685.  Thea- 
ker^s  cafe,  were  cited,  but  more  particularly  the  Solicitor  General 
infified  on  the  cafe  of  the  Attorney  General  verfus  La  Roche^   jhc  dFc^  of 
determined  by  the  ^^^r  d/"  ^A^  Rolls  about  fix  years  fince,    this  writ  decreed 
where  one  by  will  gave  a  fum  of  money  to  be  laid  out  in  land    equity,  where 
and  fettled  on  *  //.  (who  was  an  extravagant  perfon)  for  life,    wIsTevffeTtu'a 
remainder  to  his  firft,  Wr.  fon  in  tail  male,  remainder  to  his    ^^*"^>  °"  ^^* 
daughters  in  tail  general,  remainder  to  a  charity :  A.  married   withaut  iffue, 
a  woman  of  an  i|l  reputation,  and  dying  foon  after,  the  wife   jJavtng'f  w?do-r 
pretended  to  be  with  child ;  whereupon  the  Majlcr  of  the  Rolls^    <>^''''  *«'"^»  ^^* 
in  order  to  preferve  the  charity  froq^  any  falfe  and  fuppofiii-    wkhchUdr 
tious  child,  decreed  the  Mafter  to  appoint  two  mid  wives,  who      [  *  592  J 
ibould  refort  to  the  widow,  fcarch  her,  and  fee  whether  (he  was 
with  child  or  not,  and  attend  at  the  birth ;  and  that  afterwards, 
there  being  an  attendance  on  the  Mafter  in  relation  to  this  caufe, 
the  widow  perceiving  the  matter  would  be  difcovered,  volun- 

H  h  2  tarily 
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Ex  parte 
AxscoucH. 


(m)  Vide. 
I  Inft.  3.  b. 


[593] 
(h)  Vide  1  luft. 
M  fttpnu 


HeWtobe  awrit 
of  common 
right,  being  to 
fccure  the  next 
heir  from  a 
fraudulent  and 
fuppofititious 
birth,  and  lies 
for  a  tenant  in 
tail,  bccaufe  at 
th*  t'mc  it  \va« 
iirft  allowf?*,  an 


tarily  came  before  the  Mafter,  and  declared  that  fhe  was  not 
with  child ;  by  which  means  the  right  to  the  money  was  pre* 
ferved  for  the  charity. 

The  petitioners  in  the  principal  cafe  farther  prayed,  that 
whereas  the  widow  was  now  at  her  late  bu(band's  feat  in  Z/a- 
coin/hire^  this  might  be  as  her  (a)  caftle,  wherein  (he  ihovld 
be  confined  and  continue  until  the  time  of  her  delivery,  and 
that  fome  woman  might  be  always  refident  with  her  both  be» 
fore  and  at  the  birth. 

Againft  which  it  was  urged,  that  here  was  no  crimie  in  Sir 

yohn  the  infant's  marrying  Morris's  daughter,  or  in  her  being 

married  to  Sir  jfohny  who  was  of  age  to  chufe  a  wife  for  him- 

felf,  and  who  might  think  beauty  and  virtue  a  fufiicient  por* 

tion,  efpecially  when  his  fortune  had  put  him  above  the  want 

of  money;  that  here  was  not  the  leaft   imputation  on  tiie 

lady's  charader ;  that  as  it  had  not  appeared   any  fraud  or 

collufion  was  intended,  it   was  very  unreafonable  to  fufped 

(be  would  be  guilty  of  impofmg  a  falfe  child  on  the   familj*, 

alfo,  that  the  other  fide  ought  to  have   proved  Sir   yobm  did 

ieii'cd  of  fome  lands  in  (h)  fee-fimple,  whereas  it  was  reported 

that  by  a  family  fettlement  the  eftate  was  intailed ;  that  it 

would  be  an  hard(hip  on  a  lady  of  fo  tender  years  to   fend  t 

jury  of  matrons  to  infped  her  ;  and  (he  being  now  with  child, 

might  be  of  dangerous  confequence,  and  occafion  a  mifcarriage, 

a  thing  poiTibly  wifhed  for  by  the  other  fide ;  however  it  was 

hoped  the  court  would  not  grant  this  writ  unleis    there  was 

juft  reafon  for  it  j  ihen  with  regard  to  her  ftaying  at  the  feat 

in  Lincoln/hire^  it  was  reprefented  to  be  an  old  houfe  much  out 

of  repair,  and  that  (he  having  no  friends  or  relations  in  that 

neighbourhood,  it  would  be  cruel  to  force  her   to  continue 

there ;  alfo  affidavits  were  read,  proving  (he  was  with  child, 

which  fa<Sl  was  not  difputed. 

Lord  Chancellor :  I  take  this  writ  de  ventre  injpicrendo  to  he 
of  common  right,  it  is  in  the  regifiery  though  nOw  in  F.  N.  B, 
and  is  for  the  fecurity  of  the  next  heir,  to  guard  him  or  her 
againft  fraudulent  or  fuppofititious  births;  as  to  what  is  ob- 
jeAed,  that  the  petitioners  are  intitled  only  to  an  eflate-tail, 
this,  at  the  time  the  writ  was  firft  allowed,  being  a  qualified 

Aatc  tail  was  a  fee-iimplf  conditional. 
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fee,  is  fufficient;^  befidcs,  any  affidavits  proving  that  Sir  John  Ex  parte 

was  ?n  pofleffion  of  land,  will   induce  va^  prima  facie  to  intend 

it  a  fce-fimple ;  but  as  it  may  ba  an   hardfliip  to  oblige  the  i!^,IJi?tcTt^{^* 

lady  to  live  in   Lincoln/hire^   far  from    any  of  her  friends  and  with  child,  the 

,.               ,^         ,                                         ,         ,          ,.  c*>urt  wai  fix 

relations,  and  fince  the  marriage  appears  to  have  been  but  in  a  pUce agree- 

March  laft,  confequently   no  probability  of  her  being  brought  pa!tie$%^^ie 

to  bed  before  Chrijlmasy  and    as  her  father  confents  that  (he  Ac  ft»aii  be  till 

(hall  be  in  town  before  Michaelmas^  and  refide  in  St.  Jameses  where  the  heir 

pzT\ai  in  MiMe/ex,  let  the  writ  de  ventre  infpicicndo  x^^ut   at  "^^{^ZT^'^l- 

Michaelmasj  diredled  to  the  (heriff  of  Middlefexi  in  the  mean  per  fcafon*  and 

...       ,                •-.,.                    rj                                           rrti  on  BOtice,  (end 

while  the  prcicnt  *  heirs  may  lend  two  women   at  reaionablc  women  to  fee 

times,  to  fee  whether  (he  is  with  child,  they  giving  reafonable  p"f^^"thei^ 

notice  before  hand,  fo  that  this  may  be  attended  with  as  little  «^e  child  is 

„,  ,               ,                       ,     ,  bomj  .Tnd  in 

inconvenience  as  poffible  to  the  young  lady.  fuch  caic$  no 

need  to  execute 
the  writ  in  a  Arid  manner* 

u^ote  \  The  firft  w  it  is  to  fee  whether  the  widow  be  with  [*S94^  3 
child  i^f  quando paritura  \  and  if  the  jury  find  her  with  child, 
then  fhe  is  to  be  removed  by  a  ft* cond  writ  ilTuing  out  of  6'.  2?. 
(where  the  firft  is  returnable)  to  a  ciftle  where  the  flierift'  is 
to  keep  her  fafely;  vide  Crc.  jac.  685,  686.  But  in  the 
principal  cafe,  the  Lord  Chancellor  faid,  there  was  no  occafion 
to  execute  the  writ  in  that  ftric^  manner,  provided  people  of 
Ikill  had  from  time  10  time  free  acccfs  to  hei,  and  might  be 
prefcnt  at  the  birth. 


n  i.  2  (icorirc 
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cellor  Kino. 


Cafe  19(3.  George  Vernon  Efqj  and  Sir  Charles" 
Lord  Chan-  Vcrnon  Knt.  (younger  Sons  of 
Sir  Thomas  Vernon  deceafcd)  and 
Charles  Vernon  and  Thomas  Iplaintiffs; 
Vernon  Infants,  the  two  Sons  of 
the  faid  Sir  Charles  Vernon,  by 
their  Father  and   next    Friend, 

Jane  Vernon  Widow,  Executrix 
of  Thomas  Vernon  Efq;  de- 
ceafcd, who  was  the  eldeft  fur- 
viving  Son  of  the  faid  Sir  Tho-  >.  Defcndant.t 
mas  Vcrnon,  and  was  Executor 
of  his  eldeft  Brother  Henry 
Vernon  deccafed. 


Krl.in  Ch2.  9. 
a  Eq.  Ca.  Ab. 
»8.  pi.  3V 

Covenant  in 
confiJf  ration  of 
s  mTriage  to 
fettle  lands  ot 
3^0  I.  per  ann. 
on  huiband  and 
wife  and  the  if- 
fue  male  or'  the 
marriage,  re- 
mainder to  the 
brothers  of  :he 
huJband  j  equity 
will  comprl  an 
execution  of 
this  Covenant, 
axid  njt  {.uc  the 


rri  HIS  bill  was  for  a  Tpccific  perrormance  of  marriage 
-L  articles,  whereby  Thomas  Fernon  the  defendant's  late 
hufband  and  teftator  covenanted  inter  aV  *  to  purchafe  landsof 
350/.  per  annuiriy  and  fettle  them  on  himfclf  for  life,  remainder 
to  his  wife  the  defendant  for  life,  remainder  to  their  firft,  &V. 
fon  in  tail  male,  remainder  to  the  heirs  male  of  the  bodjof 
the  faid  Thomas  Vcrnon  by  any  other  wife,  remainder  to  bis 
brother  the  plaintiff  George  Vernon  for  life,  remainder  to  bt$ 
fird,  l^c.  fon  in  tail  male,  remainder  to  the  plaintiiF  Sir  Ci^tfr/u 
in  liicc  manner,  remainder  to  himfelf  in  fee. 

party  to  an  a<5l*ion  of  covenant  in  the  truftee*s  name. 


[  *595  ]  The  bill  fet  forth,  that  Henry  Vernon^  eldeft  brother  of  the 

fdid  Thomas^  having  acquired  a  confiderable  perfonal  eftatc  in 
Turkey^  by  his  will,  after  fome  legacies,  devifed  the  refiduc, 
being  about  10,000/.  to  his  brother  the  {z\A  Thomas  Virnm^ 
and  in  cafe  he  died  without  heirs    male  of  his  body,  then  to 

t  This  and  the  precedent  cafe  are  miiplaced  in  point  of  time,  one  having  been 
fictcriiiincd  in  Trin,  1730.  and  the  other  in  Pafcb^  *73i« 
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Us  two  brothers,  the  plaintifFs  Gf^r^^  and  Sir  Charles  Vernon^    Vernon  if. 
to   be  equally  divided  between  them  j  foon  after  which  the      Veekon. 
teftator  Henry  died  a  batchelor. 

That  afterwards  the  faid  Thomas  Vernon,  the  next  brother 
of  the  teftator /f^wry,  intermarried  with  the  defendant  y^w, 
and  by  articles  made  before  marriage  dated  the  6th  of  September 
1695,  it  was  agreed,  that  the  faid  Jane  (then  Jane  StiU) 
fhould  convey  her  inheritance  in  or  near  Crawley  and  Chohham 
in  Surrey,  to  the  ufe  of  him  the  faid  Thomas  her  intended  huf- 
band  for  his  life,  remainder  to  herfelf  for  life,  remainder  to  their 
firft  and  every  other  fon  in  tail  male,  remainder  to  their 
daughters  in  tail  general,  remainder  to  Thomas  Femon  in  fee ; 
in  confidcration  whereof,  and  of  the  faid  marriage,  as  alfo  of 
1500/.  in  money,  Thomas  Vernon  covenanted  to  purchafe 
lands  of  350  /.  fer  annum,  and  fettle  them  on  himfelf  and  his 
wife  Jane  for  their  lives,  remainder  to  their  firft  and  every 
other  fon  in  tail  male,  remainder  to  the  heirs  male  of  the  body 
t>f  Thomas  Vernon,  remainder  to  tlie  plaintifF  George  Vernon  for  [  596  ] 
life,  remainder  to  his  firft  and  every  other  fon  in  tail  male, 
remainder  to  the  plaintifF  Sir  Charles  Vernon  for  life,  remain- 
der^ to  his  firft  and  every  other  fon  in  tail  male,  remainder  to 
%bpmas  Vernon  in  fee ;  to  which  articles  Sir  Thomas  Vernon 
t^  father  was  a  party,  but  neither  gave,  nor  covenanted  to 
pay.  or  fettle  any  thing  upon  the  marriage. 

'Soon  after  the  marriage  was  folemnized,  and  Thomas  Vernon 
b'iiving  omitted  to  fettle  any  lands  to  fuch  ufes  as  Wene  sfgrefe'd 
to  bt  limited  by  the  articles,  devifed  all  his  real' and  perfonat 
cltate*to  the  defendant  y^jw  his  wife  and  executrix,  charged 
with  portions  for  his  three  daughters,  and  in  Auguji  I'jtQ  died 
without  iffiic  male  :  Vhctcupon 

His  two  brothers  the  plaintiffs  now  brought  their  bill  for  a 
fpecific  performance  of  thefe  articles,  (z;/z.)  that  lands  of 
350/.  a  year  (hould  be  pi;rcbafcd  and  fettled  agreeable 
thereto. 

For  the  plaintiffs  it  was  infifted,  th^t  Thomas  Vernon  haying 
fokmqly  on  his  marriage  covenanted  to  make  this  fettlement. 
to  his  own  brothers,  and  upon  that  inducement  the  father 
having  come  into  the  articles,  and  as  it  was  a  reafonable  co- 
Vj^nant  in  itfclf,  fo  it  was  juft  Mr.  Vernon  Ihould  be  compcUed 

H  h  4  to 


De  Term.  S.  Trin.  173 1. 

Vernok  v.  16  make  it  good,  and  fettle  lands  in  manner  at  afiorefaidi  that 
Vernok.  it  ^as  to  be  preAimed  Mr.  yernon^  the  defendant's  late  hufband 
and  teftator,  entered  the  more  readily  into  the  agreement,  in 
order  to  make  fome  fatisfaflion  for  the  advantage  accruing  to 
him  by  the  void  devife  over  of  his  brodter  Htnrft  perfonal 
eftate,  in  cafe  of  failure  of  ifiue  male  of  his  body,  to  bis  two 
brothers  the  plaintiffs  George  and  Sir  Charles  Vermn  i  alfo  that 
[  597  1  ^^^  defendant  Jane  herfelf  had  by  letters,  after  her  hu(band*> 
death,  promifed  to  perform  his  marriage  articles  in  purchaling 
and  (ettling  lands  accordingly :  and  feveral  cafes  were  cited  ia 

(«}Anu^5  behalf  of  the  plaintiflfs,  particularly  that  of  {a)  Cfg§9i  and 
Strode^  determined  firft  by  Lord  MaccUsfUU^  and  afterwards 
affirmed  on  a  rehearing  by  Lord  King^  where  a  covenant  for 
fettling  lands  on  a  nephew,  in  default  of  the  fon's  dying 
without  iflue  male,  was  decreed  to  be  carried  into  encvtion. 

For  the  defendant  it  was  urged,  that  the  covenant,  as  to  the 
plaintiffs  the  brothers  of  Thomas  Vernon^  was  merely  Tolun- 
tary,  not  within  any  of  the  confiderations  exprefled  in  dit 
articles,  which  were  that  of  marriage,  of  the  wife's  cove* 
nanling  to  fettle  her  inheritance,  and  the  pecuniary  portion  of 
1 500  /.  which  (he  brought,  and  that  thefe  being  all  exprefs 
confiderations,  no  other  could  be  intended,  oxpreffio  unins  eft 
eieclufto  alierius ;  that  in  Bedeff%  cafe,  7  Co.  40.  it  is  fiiid,  if 
the  father  in  confideration  of  ioo/.j>aid  by  his  fon,  cove- 
nants to  ftand  feifed  to  the  ufe  of  the  fen,  this  deed  muft  ope- 
rate as  a  bargain  and  fale,  and  be  inroUed,  though  in  cafe 
of  a  fon,  by  reafon  of  the  exprefs  confideration  ;  and  fo  here 
no  confideration  could  be  intended  but  what  appeared,  which 
cafe  was  the  ftronger,  as  the  ufual  claufe,  (vrz.)  ami  for  divers 
other  caufes  and  confiderations^  is  omitted  in  the  deed  :  that  if 
by  a  different  deed,  and  not  by  thefe  articles,  Thomas  Verwm 
had  covenanted  to  fettle  lands  of  350  /.  per  annsan^  without 
any  confideration,  equity  would  not  have  compelled  him  to 
perform  it ;  and  as  a  nudum  paSIum  woufd  not  bind  at  law,  fo 
neither  would  a  covenant  if  voluntary,  and  without  a  con- 
fideration, oblige  in  equity;  belides,  this  remainder  to  the 
plaintiff's  brothers  was  not  o|?ly  voluntary  but  intirely  pre- 
f  f  q8  1  carious,  in»  the  power  of  Thomias  Fernon  to  have  barred  at 
his  pleasure,  by  a  common  recovery,  as  foOn  as  made ;  and 
it  mufl  have  been  intended  that  he  ihould  never  lie  fued  for  a 

perform- 
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^rformanoe  of  it,  fince  the  very  fuit  would  be  a  provocation  Vernon  v. 
tojiim  to  bar  the  remainder  when  fettled.  Thit  as  to  Sir  Vernon. 
Tb$mas  Femon^t  being  made  party  to  the  articles,  it  coufd 
BOt  be  material,  becaufe  nothing  moved  from  him,  nor  did  he 
undertake  to  pay  or  fettle  any  thing ;  and  if  it  was  an  objec- 
tion againft  the  defendant,  that  Sir  Thomas  Vernon  was  a  party, 
it  was  furely  as  material  an  one  againft  the  plaintrfTs,  that 
they  were  not  parties  to  the  articles.  That  the  plaintiiFs 
feemed  coofcioas  a  confideration  was  neceflary,  by  their  en- 
deavouring to  boulfter  up  this  covenant,  and  make  it  as  a 
confideration,  that  it  was  done  by  Mr.  Vernon  with  defign  to 
nuke  iatisfadion  for  the  perfonal  eftate  fettled  by  Henry 
Vtmon^B  will  on  the  plaintiffs,  in  cafe  he  (Thomas  Vernon) 
ihould  die  without  ifliie  male,  which  from  the  remotenefs  of 
the  limitation  veiled  abfolutcly  in  him  ;  whereas  the  anfwer 
to  this  was  eafy^  {viz.)  that  fuch  will  was  either  good,  in 
which  cafe  the  plaintiffs  might  take  advantage  and  make  the 
beft  of  it ;  or  void,  and  then  it  was  out  of  the  cafe.  That 
as  to  the  letters  fent  by  the  defendant  Jane  jufl  after  the 
death  of  her  hufband,  when  overwhelmed  with  grief,  and  at 
beft  not  knowing  the  law,  thefe  were  (aid  to  be  explained  by 
die  evidence  of  her  'brother  Hornby^  to  mean  no  more  than 
that  if  (he  was  obliged  by  law  to  do  this,  (he  would  not  put 
her  huiband's  brothers  to  the  expence  of  a  fuit,  but  that  (he 
had  been  fince  advifed  the  covenant,  being  voluntary  as  to 
them,  was  not  binding  \  that  as  to  the  cafe  of  O^ood  and 
Strode^  cited  on  the  other  fide,  where  there  was  a  covenant  for 
fettling  lands  on  a  nephew  in  default  of  the  fon's  dying  without 
iflue  male,  that  could  not  be  called  a  voluntary  covenant,  the 
father  who  joined  in  the  fettlement  having  an  equitable  intereft 
in  part  of  the  lands  fettled,  and  it  might  well  be  prefumed  he 
would  not  have  joined,  unlcfs  a  remainder  had  been  limited  over  [  599  ] 
to  the  fon  of  his  fecond  fon,  which  was  the  very  reafon  {a)  given 
by  the  Lord  Macclesfield  in  pronouncing  that  decree  j  whereas  C«)  Ante  %i6. 
there  was  no  fuch  ingredient  to  be  found  in  the  prefent  cafe, 
the  father,  though  party  to  the  articles,  contributing  nothing 
on  the  marriage ;  wherefore  all  that  equity  could  do,  would 
be  to  decree  that  the  plaintiffs  (bould  have  liberty  to  bring  an 
aAion  of  covenant  in  the  truftees  names  againft  the  defendant 
the  executrix  of  Thomas  Vernon^  in  order  to  recover  damages. 

Lord 
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Vernon  v.^ 
Vernon. 

llcarons  why 
ct^uity  fhould 
not  out  the  pv- 
ty  to  Tuc  tkc 
co'venant  at  law 
in  nn   ad^ion 
brought  in  the 
txttllees  names. 


[    600] 


Lord  Chancellor :  As  to  what  has  been  faid  of  puttiog  (he 
plaintifFs  to  fue  the  covenant  in  the  names  of  the  tiuftees  isk 
the  marriage  articles  for  the  recovery  of  damages,  I  do  not 
think  it  an  adequate  remedy ;  the  party  who  would  be  en* 
tilled  to  the  greateft^ftiare  of  the.damages,  would  (in  caife  any 
fuch  were  ^ving)  be  the  plaintiff  Giorgi  Femen^^  ion,  a^ l|aving 
the  firft  eflace  tail ;  but  ^there  being  as  yet  no  fuch-fon»  I  do 
not  fee  how  he  would  have  any  part  of  the  damages  given  in 
the  a£lion  of  covenant^  ov^ere  jt.tp  be  brought  ^  alfo  Sir 
Charles  Firnon*s  eldcft  .foa  may  die  without  i^ue,  and.  then 
the  fecond  fon .may  be  entitled  to  the  firft  eftate  of  inherUance 
in  the  premifTes  to  be  purchafed,  who  yet  caanot  come  in  for 
any  part  of  .the  damages  recovered  in  the  covenant :  but  if  i 
decree  a  fpeciHc  pej:foFmanc^,  and  a  Settlement  to  be  nud! 
according  to  the^  j^grcement,  then  each  party  entitled,  or  to 
be  entitled,  will  have  right  and  juftice  done  them,  if^jiot  be- 
fore barred  by  a  legal  conveyance,  (imz.)  by  a  common  re- 
covery. With  regard  to  what  has  been  mentioned  of  Mn. 
Verr.on's  letters,  it  is  true,  thefe  ought  not  to  bind  her,  if 
apt  bound  before  by  the  articles  j  (be  might  well  be  uih. 
der  an  apprehenfion  of  being  liable .  by  means  thereof,  and 
therefore  write  fuch  letters  \  but  that  would  be  no  reafon  <br 
her  being  concluded  by  .her  mifapprehenfion.  Tber^  is  dO 
pretence  of  any  fraud  or  in^pofition  on  Mr.  Vernon  in  i\A 
obtaining  this  covenant  from  him,  on  the  contrary,;it  appeac^ 
to  have  been  made  upon  the  moft  folemn  occafion,  that  of 
his  marriage  j  and  to  be  an  agreement,  which  not  only  his 
own  but  alfo  his  wife's  relations  came  into  ^  wherefore  as  he 
has  in  fo  folemn  a  manner  entered  into  it,  I  do  not  think  he 
himfelf  could  have  been  sidmkitd  to  by  I  will  not  perform  it^ 
and  if  fo,  his  executrix,  who  (lands  in  his  'place,  caimot  be 
more  favoured.  ^ 

Mr.  Vernon  might  be  inducifd  to  come  into  this  covenant, 
in  order  to  make  fome  recompence  for  what  was  intended  the 
plaintiffs  by  their  elder  brother  Henry^s  will,  I  mean  the  de- 
vife  over  of  the  perfonal  eftate  to  them  in  cafe  their  brother 
Thomas  ftiould  die  without  iffue  male,  which  has  happened ; 
he  probably  did  not  at  firft  know  fucb  devife  over  to  be  void 
in  law  ;  indeed  none  but  a  lawyer  could  know  it;  and  though 
he  might  afterwards  b<r  adviled  it  was  void,  yet  as  this  was 

the 
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the  intention  of  his  brother  exprefled  in  his  lad  will,  he  may  Vernon  it^ 
have  thought  himfclf  in  confcience  bound  to  make  fome  fatis-  **»*02«« 
faction  ;  and  for  this,  or  fome  other  good  reafon,  as  for  the 
fupport  of  his  name,  have  entered  into  the  covenant.  Far- 
ther, no  creditor  can  here  be  hurt  by  a  fpecific  performance 
of  this  agreement ;  wherefore  as  the  defendant  has  admitted 
aflets,  let  her  purchafe  and  make  a  fettlement  of  lands  of 
350  L  per  annum  purfuant  to  the  articles,  and  the  Mafier  fet- 
tle the  conveyance  if  the  parties  differ  (i). 

As  to  cofls,  it  feems  this  was  fo  doubtful  a  cafe,  that  they      [  601   J 
were  not  fo  much  as  afked  for  by  the  plaintifis. 

Upon  appeal  to  the  Lords  this  decree  was  [a)  affirmed  (2}.    1731?^.  *" 


(1)  Vide  Ofg09i  V.  StroJe^  ante  245.      v,  Trueman^  i  Ve?.  73, 
Coring  v.  Najb^  3  Atk.  j86,     Stephens  (2)  4  Bro.  ?.  C.  26. 


Duke  of  Chandos  verfus  Talbot.  Cafe  191. 

Lord  Chan- 

SI  R  Thomas  Dolcman  the  father,  upon  a  fettlement  made  on  ^^^o'  Kino. 
his  marriage,  had  a  power  to  charge  the  manor  of  Shows 
in  Btrksyfxxh  1000/.  and  in  cafe  of  non-payment,  the  faid 
manor  and  premifTes  were  limited  to  the  ufe  of  truflees  and 
their  heirs,  until  this  looo/.  and  interefl  (hould  be -paid, 
fubje£l  to  which  charge  the  manor,  ^c,  were  by  that  fettlement 
limited  to  the  firft,  tV.  fons  of  Sir  Thomas  in  tail  male. 

Sir  Thomas  Doleman  made  an  appointment  of  the  joooA 
unto  y.  S.  under  whom  the  three  children  of  Lewis  Doleman^ 
fecond  fon  of  Sir  T^homas^  (i//z.)  Thomas -Humphrey  Doleman^ 
Lewis  and  Dorothy  DoUman^  became  intitlcd  10400/.  equally 
to  be  divided  amongd  them,  this  400/.  being  faid  to  be  part 
of  the  1000/.  Afterwards  Sir  Thomas  Doleman  died  leaving 
ifTue  two  fons.  Sir  Thomas  and  Lewis  ;  Lewis  died  leaving 
ifTue  the  faid  Thomas- Humphrey^  Leivis  and  Dorothys  Sir  316^- 
mas  Doleman  the  fon  fufFcred  a  recovery  to  the  ufe  of  himfelf 
in  fee,  (^w.  if  the  freehold  was  not  in  the  truflees  for  raifing 
the  money  appointed  to  be  raifed  by  Sir  Thomas  Doleman  the 
father,  and  confequently  no  good  tenant  to  the  pracipe^)  and  [  602 
by  his  will  devifed  fcveral  annuities,  particularly  100/.  per 
annum  io  one  Elizabeth  Smith  for  life,  alfo  feveral  legacies,  as 

500/. 
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Duke  of       500/.  to  his  iwphcw  Liwls  Deleman^  payable  at  his  age  of 
Chan  DOS  v,    twenty-five;   looo/.  to  bis  niece  Dorothy^  payable  at  her  age 

lALBOT.      of  twenty-five ;  and  devifed  his  manors  and  lands  to  trufteei 
and  their  heirs,  chargeable  with   the   payment   of  his  debts 
legacies,  annuities  and  funerals,  upon  tnift  that  they  {houU 
receive  the  rents,  ifTues  and  profits  until  his  faideldeft  nephew 
Thomas^  Humphrey  DcUman^  or  fuch  perfon  as  (bould    be  en« 
titled  to  the  premiflfes  under  the  will,  fliould  atuin  his  age  of 
twenty-five,  and  that  the  truftees  fhould  out  of  the  profits  py 
30  /.  per  annum  to  Thomas- Humphrey  Doleman^  and   20  /.  per 
annum  a-piece  to  Lewis  and  Dorothy  until  their  refpedive  ages 
of  twenty- five;  the  reft  and  refidue,  after   debts,   annuities, 
legacies  and   funerals,  and  the  charges  of  the  truftees  paid, 
the  teftator  gave  to  Thomas* Humphrey  DoUman^  or   to  fuch 
other  perfon  as  (hould  be  entitled  to  the  next  and  immediate 
reverfion  of  the  premifles,  when  they  (hould  attain  the  age  of 
twenty.five  years ;  alfo  that  from  and  after  his  nephew  Thomos- 
Humphrey  (hould  attain  his  age  of  twenty-five,  the  premifles 
(hould  be  to  the  ufe  of  him  and  the  heirs  male  of  his  body,  re- 
mainder to  Lewis  DoUman  and  the  heirs  male  of  his  body,  re* 
mainder  to  Dorothy  in  like  manner,   with  divers  remainders 
over ;  and  having  made  his  truftees  Dean^  Smith  and  IVefiw^ 
executors,  the  teftator  died  the  30th  of  ^pril  1711. 

Tl)omas* Humphrey  Doleman  died  the  30th  of  jfugufl  171a. 
an  infant,  inteftate  and  without  iftue ;  Liwis  the  next  nephew 
died  the  17th  of  Jpril  iji6^  an  infant  about  fixteen  years  old, 
having  left  his  mother  Mary  fVebby  who  was  the  widow  of 
Lewis  Doleman  the  father,  (and  afterwards  wife  of  Mr.  Ser« 
f  607  1  J^^"^  Webb)  executrix.  30  Jugujl  1716.  Dorothy  Dolewmn 
intermarried  vi\t\i'John  Tallot,  who  afterwards  together  with 
his  wife  then  an  infant  affigned  over  the  loooA  legacy  given 
to  her  by  her  faid  uncle  Sir  Thomas  Do/eman's  will  to  ■ 

fyiibraham  for  750/.  Hillary  1 7 19.  Talbot  and  his  wife,  (he 
having  attained  her  age  of  twenty-one,  levied  a  fine  to  Rich* 
ard  Comlsj  and  in  Eajier  term  then  next  fuflrrcd  a  recovery, 
and  by  deed  of  leafe  and  releafc  dated  the  2d  and  3d  of  March 
1719,  declared  the  ufe  thereof  to  be,  to  the  intent  that  Riebard 
Combs  (hould  have  an  annuity  or  rent-charge  of  100/.  per 
annum  in  fee,  in  confideration  of  the  great  and  fignal  fervices 
done  to  Mr.  Talbct  and  his  wife,  by  the  faid  Richard  Combsy  and 

3  ^^ 
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of  900  /.  hj  him  paid  or  fecured  to  be  paid  to  them,  the  pre-  Duke  of 
mifles  thus  charged  to  be  to  the  ufc  of  Talbot  and  his  wife  for  Chandcxs  « 
their  Hves,  without  wafte,  remainder  to  the  ufe  of  fuch  perfons, 
and  for  fuch  intents  and  purpofes,  as  the  hufband  and  wife, 
or  the  furvivor  of  them,  by  writing  under  the  hands  and  feals 
of  them,  or  the  furvivor  of  them,  attefted  by  two  witnefles, 
fiiould  appoint,  and  for  want  of  fuch  appointment  to  Dorcthy 
the  wife  in  fee. 

28th  of  May  1720,  John  Talbot  articled  to  fell  the  premifles 
to  the  duke  of  Chandos  for  20718/.  the  coppice  and  timber  to 
be  valued  and  paid  for  by  the  duke,  befides  the  purchafe  money ; 
the  31ft  of  January  1722,  Dorothy  the  wife  attained  her  age 
of  twenty-five  ;  and  on  the  J7th  of  December  following  the 
duke  of  Chandos  brought  his  bill  againft  John  Talbot  and  Di^ 
rothy  his  wife,  and  others,  to  have  a  fpecific  performance  of  the 
articles  j  the  faid  Dorothy  at  the  fame  time  bringing  her  cro(s 
bill  to  fet  afide  the  fine  and  recovery  and  deed  of  ufes* 

The  27th  of  July  1 727,  the  caufes  were  heard,  when  fo  much  f  604  ] 
of  the  crofs  bill  as  fought  to  fet  afide  the  fine,  recovery  and 
deed  of  ufes,  was  difmifTcd,  the  duke's  articles  eftablifhed  and 
decreed  to  be  performed,  and  the  timber  ordered  to  be  valued 
by  two  indifferent  perfons  to  be  appointed  by  the  Matter,  who 
was  to  fee  what  money  bis  Grace  had  paid  in  fatisfadion  of  iq- 
cumbrances  afFeding  the  eftate. 

The  Mafler  made  his  report,  and  on  exceptions  taken 
thereto,  the  caufe  being  again  brought  on,  thefe  points 
arofe  : 

i^.  As  to  two  fums  of  1 33/,  6x.  id.  and  133/.  6j.  id. 
which  were  faid  to  be  part  of  the  faid  400  /.  charged  on  the 
premifles,  and  which  had  been  affigned  to  Lewis  Doleman  and 
Dortthy  Doleman  refpedively,  it  was  inflfted  that  Lewis  Doleman 
furvivinghis  AicvhTO\\ittTho7nas» Humphrey  Doleman^  became 
tenant  in  tail  of  the  eftate  charged  with  this  133/.  bs.id. 
which  was  afligned  to  him,  and  as  an  eflate^tail  was  devifed 
to  him  by  his  uncle  Sir  Thomas  Doleman's  will,  this  was  an 
inheritance  which  might  endure  for  ever,  and  therefore  did 
merge  the  charge  of  133  /.  6  x.  8  d.  afligned  to  him. 

Sed 


Duke  of 

Chandoso;. 

.Talbot. 

^here  lool. 
it  charged  upon 
a  real  eilare, 
vrhichettate  it- 
felf  comet  to 
the  perfun  in« 
titled  to  the 
moneyy  if  in 
fee,  the  charge 
it  merged }  but 
where  the  loo  !• 
charged  it  fe- 
cured  by  a  term 
or  other  legal 
cftate  in  a  third 
perfon,  there 
the  charge  it 
not  merged,  nor 
if  the  eilate 
which  comet  to 
the  perfon  in« 
titled  to  the  mo- 
ney be  only  an 
eftatc-tail. 

[•605  ] 

One  having  a 
fum  of  money 
charged  upon 
land  fecured  by 
a  term  in  a 
third  perfon, 
Icviet  a  fine  of 
the  land ;  thli 
•xtinguiflict  hit 
right  to  the 
charge  ^  fo  1/  be 
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SedperCur*:  Here  can  be  no  merger,  becaufe  by  thefettle- 
ment  made  by  Sir  Thomas  Doleman  the  father,  the  manor  and 
premiffcs  were  veiled  in  truftces  until  payment  of  the  400/. 
which  legal  eftatc  yet  continued  in  them,  and  which  being  t 
fee*(imple  makes  it  a  ftronger  cafe  than  that  of  Thomas  and  Ki» 
myjby  2  Vem.  348.  where  there  was  a  term  of  500  years  in 
truftees  *  to  fecure  a  daughter's  portion  payable  at  eighteen  or 
marriage,  the  fee  defccnded  to  the  daughter,  who  afterwards 
died  unmarried  and  an  infant  about  eighteen,  having  (irft  made 
a  nuncupative  will,  and  thereby  devifed^?///;!  htr  power  to  iies 
mother ;  whereupon  it  was  decreed  by  the  Lord  Somnurs^  and 
affirmed  by  the  houfe  of  lords,  that  this  portion  vvas  not 
merged,  but  (hould  go  to  her  mother,  who  had  admintftratiaB 
with  the  will  annexed.  Indeed  had  this  been  a  mere  equitable 
charge  upon  the  land,  and  a  fee-(imple,  not  an  eftate-tail  onlj, 
bad  come  to  Lewis  Doleman  the  fon,  it  might  then  have  been 
a  merger. 

TJfyi  As  to  the  133/.  6s.  2d.  affigned  to  Dorotfyy  it  W2S 
urged,  that  (he  having  joined  in  a  fine  and  recovery  of  the  pre- 
mifles,  this  would  extingui(h  all  her  right  to  any  thing  ifliiing 
out  of  or  charged  upon  them,  either  prefent  or  future,  and 
coafequently  barred  her  right  to  the  133/.  6  s.  8d.  to  which 
opinion  the  Lord  Chancellor  at  firft  inclined  (i). 

fuffert  a  recovery. 

But  it  afterwards  appeared,  on  the  reading  of  the  will 
which  gave  the  400/.  to  thefe  children  of  Lewis  Doleman  the 
fecond  fon,  that  it  was  only  a  legacy  at  large,  and  not  any  part 
of  the  money  fecured  by  the  charge  which  Sir  Thomas  Doleman 
the  father  had  made  upon  the  eftate ;  wherefore  this  exception 
to  the  Matter's  report  was  waived. 

Another  exception  was  concerning  the  valuation  of  the 
timber,  and  what  was  timber  \  for  the  Mailer  by  his  report  bad 
charged  the  duke  with  the  valuation  of  young  faplings,  efii- 
mated  but  at  izd.  or  iSd.  a-piece,  which  being  fevcral 
thoufands  amounted  to  above  400  /•  as  alfo  of  pollards,  fome 
of  which  were  rotten,  or  contained  no  timber ;  the  fame  of 


(i)  Yidc  Sufhenj  \.  Lord  Ba/emaKf  Bro.  Cha.  Rep.  22, 

walnut" 
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walnut-trees,  which  were  not  timber,  thouglt  forte  of  •  them 
were  worth  20 /.  and  others  40/.  a  tree ;  alfo  yew,  chcrt-y, 
crab,  Hmc  and  horfe-chefnut  trees  were  valued  as  timber  in 
the  Majler^i  report. 

Lord  Chanfflhr :  It  is  the  cuftom  of  the  country  that^makes 
fbme  trees  tfmber,  which  in  their  nattire,  generally  fpeaking, 
are  not  fo,  as  horfe-chefnnt  and  lime-trees,  fo  of  birch,  beech 
and"  afp,  and  as  to  pollards,  notwithftanding  what  is  faid  in 
Pbwd,  470.  in  the  cafe  of  Sehy  vcrfus  Molyns^  that  thefe  are 
cot  timber,  ami  that  tithes  are  to  be  paid  of  their  loppings, 
(v^hich  could  not  be  if  pollards  were  timber)  yet  if  the  bodies  of 
them*  be  found  and  good,  I  incline  to  think  them  timber ;  fecus 
if  not  found,  they  being  in  fuchcafe  fit  for  nothing  but  fuel. 

With  regard  to  t]ie  walnut-trees  it  was  faid,  that  tho*  thefe 
might  \>t  valuable  in  themfelves,  yet  fince  the  duke  by  the  ar- 
ticles was  only  to  pay  for  the  timber^  (by  which  could  be  meant 
onfy  Yuch  trees  as  we^e  fit  to  be  ufcd  in  building  and  repairing 
houfes)  therefore  wklnut-trecs  being  no  ways  proper  for  thefe 
ufes^  were  not  to  be  valued,  which  rule  would  alfo  extend  to 
young  faplings  or' trees  called  titlcrs,  tho'  all  thefe  might  in 
time  come  to  be  timber ;  however,  not  being  fo  when  the 
articles  were  executed  or*decrce  pronounced,  the  duke  was  not 
to  pay  for  them. 

Lord  Chancellor :  If  a  timber- tree  which  may  not  be  worth 
3/.  or  4/.  fhall  be  valued  or  paid  for  in  the  purchafc,  why  not 
walnut-trees,  fome  of  which  may  be  worth  lo/.  20/.  or  even 
50/.  a-piece  ?  However  as  thefe  trees  fcem  to  be  of  confider- 
ablc  value,  unlefs  ♦  the  parties  can  agree  amongft  themfelves 
to  lump  the  valuation,  and  as  it  is  the  cuftom  of  the  country 
which  afcertains  what  are  timber-trees,  making  fomc  to  be 
elleemed  fuch  which  in  their  nature,  generally  fpcaking,  are 
not,  efpecially  in  countries  where  timber  is  fcarce,  I  Ihall 
direS  an  iiTue  to  try  whether  any,  and  v»'hich  of  thefe  trees  arc 
\>y  the  cuftom  of  the  country  to  be  accounted  timber. 

Then  a  queftion  arofe,  whether  the  1000/.  legacy  given  by 
Sir  Thomas  Doltman  the  fon's  will,  to  Dorothy  payable  at  her 
age  of  twenty-five  year?,  and  affigncd  by  her  hufband  Mr. 
Talbot  and  her  before  (he  came  to  age,  and  for  the  fum  of  750  /. 
only,  was  a  good  afTignment;  for  though  Mr.  Talbot  2iti6.  his 

wife 


Duke  of 
Talbot. 

[  •606  J 


In  a  ptirchafe 
where  limber  it 
agreed  to  be  irt. 
lued,  ch«  cuftaat 
of  the  country 
makes  tbufe  ^ 
treet  timber* 
which  ic  tbeir 
nature  are  not 
fO)  ?s  birch* 
beech,  ttz, 
pollard  trees,  if 
the  bodies  are 
found,  to  be 
valued  as  lun^ 
bcr. 


Walnut-trfe«^ 
vhrrcofconli- 
derr.ble  value,  ta 
be  e(ii mated  a» 
timber*    Where 
trees  areof  vj'. 
lue,and  the  par- 
tics  cannot  a* 
grcc  in  the  \ti- 
luatiun  of  them 
as  timber,  the 
court  will  fend 
ir  to  be  tried 
whether  by  the 
cuftom  of  the 
counTy  anv  and 
which  of  tliefe 
arc  timber- 
trees. 

r607  J 
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Duke  of      yfife  did  join  in  a  $ne  and  recovery  of  the  premilles  cbarged 
Chandos  v.    therewith,  yet  if  it  were  well  adigned  to  fTtlbrabam  before  th« 
fine,  the  fubfequent  fine  could  not  hurt  it^  to  wbkh  the  court 
agreed. 

And  here  it  was  objeded,  that  the  wife  being  then  an  in- 
hnty  the  affignment  was  void  as  to  her ;  that  it  w?s  a  cUfi  (m 
aBion  in  its  nature  un^gnable,  and  wholly  in  coatipgtncy 
until  Dorothy  ihould  attain  her  age  of  twenty-five,  b^fbci 
which  time  \ittkt  had  died,  being  a  charge  upon  land,  it  wouU 
have  funk.  Alfothisiooo/.  w^s  infifted  on  to  be  roeiged, 
becaufe  Dorothy  livi^ig  to  twenty*five,  the  eftate-tail  becaot 
compleatfy  vefted  in  her,  and  fuch  eftate  turned  i/ierwafdi 
into  a  fee-fimple  by  a  recovery  ;  confequently  wbefi  the 
charge  upon  the  land,  and  the  land  itfelf  came  to  the  fiune 
perfon,  there  muft  be  a  merger ;  that  the  iflue  of  Dorothy 
could  not  be  charged  therewith  at  the  fuit  of  her  adminiftra* 
tor,  wherefore  it  could  not  be  fatd  to  fubfift  nor  be  iffligii* 
able  ;  but  fuppofing  this  looo  /.  to  be  affignable,  yet  as  it  was 
affigned  for  lefs  money  than  was  really  due,  (vfx.)  for  750/. 
inftead  of  1000  A  the  affignee  Wilbraham  ihould  only  have 
the  money  he  actually  paid,  and  not  the  whole  1000 /•  which 
though  as  againft  the  affignor  he  mi^ht  be  entitled  to,  yet  as 
againft  a  mortgagee  or  creditor  of  the  affignor,  he  could  claim 
no  more  than  what  he  had  adually  laid  down,  agreeable  to  the 
diftindion  taken  in  the  cafe  of  fViUiams  verfus  SfringJiM^ 
t  Vcrn.  476. 

To  which  it  was  anfwered,  that  though  z\ho/i  en  aStion^  as  a 
bond,  &rr.  was  not  in  ftridnefs  of  law  affignable,  yet  in  equi^ 
(1)  it  was,  as  every  days*s  experience  (hewed  ^  that  though 

*h  'h^'^''***"   ^^^  ^''^  ^^  ^^  infant  when  the  affignment  was  made,  yet 

affign  it  alone/   that  could  not  be.  material}  for  if  (he  had  been  of  age  aod 

joined,  the  deed  as  to  her  would  have  been  void,  and  (Ite 

might  have  pleaded  non  oft  fa£lum^  but  being  a  perfonal  thing 

the  hufband  alone  might  affign  it ;  and  with  regard  to  its 

tingent  inCeieft 

which  the  hulband  hu  in  right  of  his  wife,  or  a  poffibillty  of  a  term,  which  though  DOt  gool 

ftriaiy  hj  way  of   affignment,  yet  will  operate  at  an   agreement,   where  for  a  vtlvaUe  coa* 

fideraiioo. 


[  608] 


A  chofe  in  ac* 
tion,  tbo*  not 
a£Sgnable  at 
law,  yet  it  fo 


at  he  may  any 

other  part  of 
the  wife**  per« 
fonal  eftate. 
So  may  a  con- 


(1)  Jacobfin  v.  fFiliiamst  ante,  i  vol,      vol.  132. 
385.     Hs'gilon  v.    IVilliamfim,    pod.  3 


beini 
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being  a  contiogepcy  until  the  wife  Dorothy  (hould  come  to       l^uke  of 
ber  age  of  twcnty-five,  it  had  been  determined  that  the    ^^rLB^ox? 
poflibility  of  a  term,  {viz.)  where  a  term  was  devifecl  to  J. 
for  life»  remainder  to  B.  for  the  refidue  thereof,  fuch  poili- 
bilitjr  might  be  ai&gned  even  by  the  hufband  alone,  as  ap- 
pears  from  the  cafe  of  Theobald  verfus  (i)  Duffay^  decreed 
firft  by  the  Lord  MacclesJUldy  affirmed  afterwards  by  the  pre- 
feat  chancellor,  and  laft  of  all  by  the  Houfe  of  Lords.     But 
were  it  not  in  ftri^efs  to  operate  by  way  of  alignment,  yet 
it  would  be  good  as  an  agreement,  efp^cially  when  made  for 
a  valuable  conilderation  ;  that  in  the  cafe  of  BeckUy  [a)  and    («)  Ante  x8i« 
Newland^  where  two,  whofe  wives  were  coheirefles  to  one  Mr. 
TurgU^  and  in  expectation  of  gaining  confiderably  by  him, 
agreed  in  Mr.  TurgU*%  life-time  to  divide  between  them  what 
(hould  come  to  either  4*f  them  by  virtue  of  his  will ;  this  was       [  609  ] 
an  agreement  concerning  a  much  more  remote  poflibility  tb^n 
tbat  ia  the  prefent  cafe,  and  yet  was  eftabliibed  by  a  decree  of 
this  court. 

Then  as  to  the  objedion  of  the  affignment's  being  made  for 
750/1  infteadof  1000/. ;  the  intereft  of  the  750/.  from  the 
dme  of  making  the  affignment  to  that  of  Doroth/s  attaining 
twenty-five  would  amount  to  near  1000/.  and  confidering  the 
chance  the  affignee  run  of  Dorothfs  dying  before  her  age  of 
twenty-five,  the  very  infuring  of  her  life  would  come  to  fo 
fatfge  a  fum  of  money  as  to  make  it  a  dear  bargain.  That  it 
would  be  ftill  more  unreafonable,  (hould  Mx.  Talbot  be  con- 
(hded  to  have  deftroyed  his  own  affignment  of  this  looo/. 
legacy  by  his  own  fubfequent  fine,  that  he,  againft  his  own 
affignment,  after  having  received  a  valuable  confideration  for 
the  (ame,  nay  the  full  value,  confidering  the  remotenefs  of  the 
time  of  payment,  and  the  hazard  of  the  legacies  finking  in  the 
mean  while,  (hould  have  the  legacy  again  ;  and  with  regard  to 
any  judgment  or  other  creditors  ofHIr.  Talbot^  as  they  claim- 
ed under  him,  and  had  no  fpecific  lien  on  the  legacy,  they  could 
not  be  in  a  better  condition  than  he  himfelf  was ;  for  which 
reafons  the  Lord  Chanallor  decreed  this  affignment  of  the 
1000  /•  legacy  to  fHlbraham  to  be  good,  and  that  he  was  en- 

(1)  9  Mod,  loi. 
VfL.  n.     ,  I  i  titled 
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Duke  of       titled  thereto  with  intereft  from  the  time  Dorothy  came  to  the 
C  H  A  N  DOS  V .    age  of  twenty-five. 
Talbot. 

The  laft  queftion  was  touching  the  legacy  of  500/.  which 

by  the  firft  part  of  the  will  of  Sir  Thomas  Doleman  was  given  to 
his  nephew  Lewis   Doleman   to  be  paid  at  his  age  of  twenty- 
five,  and  io  a  veftcd  legacy  as  to  the  perfonal  eftate,  after 
which  the  teftator's  real  eftate  was  charged  therewith ;  and  io 
regard   Lciiis  Doleman   died  an    infant   of  about  the  age  of 
[  610  ]        fifteen,  and  before  the  time  appointed  for  thepayment,  it  was 
infilled  thnt  tliis  being  a  legacy  charged  upon  land,  did  fink 
,       for  tlic  benefit  of  the  hares  fa^us  or  natus\  that  here  the  prc- 
mifles  chargeable  with  this  legacy,  amongft  other  parts  of  the 
rcal/cftatc  of  the  teftator,  were  dcvifed  to  truftees  and  their 
heirs,  upon  die  trufts  and  to  the  ufes  herein  before  mentioned; 
A  legicyout        it  was  true  in  cafe  of  a  bequeft  of  any  fum  of  money  out  of  a 
ftuc^"vrb>  10     pc^fonal  cftatc  to  one,  to  he  paid  at  his  age  of  twenty-one  or 
iin  infint  it  ii,    twcnty-fivc,  if  the  legatee  dies  before  the  time  of  payment,  it 
dickbciM.Vii,      becomes  notwithftanding  a  vcfted  legacy  tranfmiflible  toexe- 
bis  aJmjninra.     cutors  or  adminiftrators ;  but  where  fuch  legacy  is  devifed  out 

tori  tniy  have  '  . 

it ;  re-.ui  if  the  of  a  real  ellate,  and  the  legatee  dies  before  the  time  appointed 
u7^nVrcai  c-  for  payment,  there  the  legacy  (hall  fink  into  the  land  ;  becaufe 
^^'^*  equity  will  not  load  an  heir  for  the  benefit  of  an  executor  or 

adminiflrator.  One  of  the  firft  cafes  of  which  nature  was  that 
of  Pauktt  and  Paulett^  I  Fern.  204,  321,  where  a  portion  was 
charged  upon  a  term  for  years  raifedouc  of  an  inheritance  for 
that  purpofe,  payable  to  a  daughter  at  twenty-one  or  mar- 
riage ;  the  daughter  died  before  twenty-one  unmarried,  and 
her  adminiftratrix  fuing  in  equity  for  this  portion,  the  court 
decreed  it  (hould  fink  into  the  land.- 

No  dhcrC'ry  Afterwards  cafes  happened  where  lands  were  by  w/ff  charged 

•'"^7^  La^'b '  "*  with  portions  for  children,  payable  at  their  ages  of  eighteen  or 
viti  upon  iir.d,  twenty-onc  ^  and  on  the  child's  dying  before  fuch  time,  it  was 
d«d'lj!ijablc^co  objeaed,  that  though  it  had  been  determined,  where  by  deed 
*"^^*°K«**h*"'  or  fettlement,  lands  where  charged  with  portions  for  younger 
cafes,  If  the  children  payable  at  certuin  times,  this  being  upon  a  marriage 
fcn*it,UfiiiiK  treaty  where  the  parties  contracted  and  ftipulated  for  particu- 
IsMibelind.  lar  purpofes  (as  the  advancement  of  daughters  in  marriage) 
T  611  ]  and  when  the  hSk  fo  happened  that  the  daughters  died  before 
they  had  any  occafion  for  their  portions,  thefe  were  decreed 
to  fink :  yet  a  legacy  giv^n  by  a  will>  was  to  be  looked  upon 

as 


) 


{a)  Anu  176. 
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B  ft  bounty,  and  not  as  arifing  upon  any  treaty,  contraft  or       Duke  of 
Kpulation  between  the  parties,  for  which  reafon  it  (hould  not    \^^^^^^  '^^ 
lerc  fink  as  in  cafe  of  a  fettlement. 

Notwithftanding  which,  fuch  diftindion  has  been  difallow- 
mI,  and  the  rule  in  equity  fettled  to  thecontrary,  as  appears 
from  the  cafe  of  Smith  and  Smith,  2  Fern.  92-  where  a  por- 
tion charged  upon  land  by  a  will  payable  at  a  future  day,  on    So  where  a  por- 
Ihe  child's  dying  before  the  day,  was  determined  to  fmk  in  the    ©f "  pcrfon^al  e" 
land,  to  which  purpofe  I  cited  the  cafe  of  Tates  and  Fettiplacey    ^>^7Je^*av' *^ 
2  ViTtt.  416.  as  in  point,  where   a  legacy  was  given  out  of  a    and  if  rhat 
peiibnal  eftate  (and  in  aid  thereof  the  real  eftate  made  fubjed)    then  out  or  the 
pftyable  at  a  future  day,  before  which  day  the  legatee  dying,    ^^^1^  tf  rhVper- 
though  not   only  the  difference  before  mentioned  between  a   f^".««  ^hopi  it 
fettlement  and  a  will  was  infifted  upon,  but  likewife  another    befmrihc  por- 
diftinAion  attempted  to  be  made,  [viz,)  where  a  legacy  was    ||7„k,^*J'*to*'' 
charged  both  upon  a  real  and  perfonal  eftate,  and  where  upon    ^^^  ^^^^' 
lands  only:  yet  was  it  decreed  that  the  legacy  ihould  fink  into 
die  land.     Alfo  I  mentioned  the  cafe  of  Jennings  verfus  Lookes 
(tf)  heard  before  the  Mafter  of  the  Rolls  and  Mr.  Baron  Gilbert, 
when  lords  commifiloners  of  the  great  feal,  in  which  cafe  a 
kgacy  was  given  to  a  child,  payable  at  twenty-one,  out  of  the 
perfonal  eftate,  which  if  not  fufEcient,  the  real  eftate,  to  be 
liable;  and  in  that'cafe  the  above-mentioned  diverfity  between 
a  portion  fecured  by  a  deed  and  a  will  was  infifted  on  ;  never- 
thdefs  this  diftindion  was  over-ruled,  and  it   was  held  that 
dio'  if  the  adminiftrator  of  the  legatee  who  died  before  twenty- 
one,  could  get  all  or  any  part  of  the  legacy  out  of  the  perfonal 
eftate,  he  was  at  liberty  fo  to  do  ;  yet  with  refpe(^  to  the  land^ 
he  {hould  recover  no  part  from  thence. 

Inanfwer  to  all  which  it  was  urged,  that  there  was  a  ma-  [  612  1 
ferial  difference  between  a  portion  contradled  for  by  ftipulation 
of  the  parties  before  marriage,  or  fecured  by  a  marriage  fet- 
dement,  and  legacies  charged  upon  land  by  will,  which  is 
a  mere  bounty ;  as  alfo  between  a  portion  to  a  child  for  whom 
the  father  is  bound  to  provide,  and  a  legacy  to  a  nephew  or  re- 
mote kinfman,  for  whom  the  teftator  is  not  obliged  to  make 
any  proviftoh.  That  in  the  principal  cafe  the  500/.  being 
giren  firft  as  a  legacy  out  of  the  perfonal  eflate,  it  would  not 
fink,  but  fubfift,  though  the  child  ftiould  have  died  before  the 
izy  of  payments  and  when  by  the  latter  part  of  the  will  the 

I  i  2  land 
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land  came  to  be  charged,  this  was  only  a  fecurlty  in  aid,  but 
ftill  for  the  payment  of  what  was  before  given  out  of  the  pcr- 
fonal  eftate,  juft  as  if  a  fubfequent  mortgage  bad  been  made 
for  the  payment  of  the  legacy,  the  nature  thereof  or  it's  fub- 
fidence  would  not  thereby  have  been  altered,  but  it  would  ftiU 
continue  a  legacy. 

At  another  day,  this  caufc  having  been  adjourned  in  order 
to  fearch  precedents,  the  Lord  Chancellor  faid  he  had  looked 
into  the  cafe  of  Tatcs  and  Phettiplace  in  2  Vern.  and  alfo  that  of 
Jennings  and  Lookes^  both  which  came  fully  up  to  the  prefent 
cafe,  (i/jz.)  that  where  the  perfonal  eftate  was  not  fufficient, 
and  the  real  eftate  in  failure  thereof  was  made  liable  to  anfwer 
the  legacies,  in  cafe  of  the  legatee's  dying  before  the  kgacy 
became  due,  the  charge  upon  the  land  determined ;  that  it 
fccmed  but  a  very  flight  and  fuperficial  diverflty  between  a  le- 
gacy given  at  twenty-one,  and  payable  at  twenty-one ;  and 
tho'  it  had  been  ellabliihed  in  the  (i)  fpiritual  court,  as  to 

legacies 


(1)  The  diftun^ion  abovemcntioncd 
with  rcfpcd  to  interells  arifing  out  of 
perfonal  property  (as  far  at  Icaft  as  they 
arc  of  a  legatory  nature),  although  ex- 
plained and  in  ibme  degree  corrccled  by 
the  more  modera  cafes,  is,  in  fubftance, 
ellablifhed  by  Lamten  v.  Cloherry,  2 
Cha.Ca.  155.  Smelly. Dee,  2Salk.4i5. 

1  Eq.  Ca.  Ab.  295.  pi.  2.  note.  Bar^ 
low  V.  Grant,  1  Vern.  255.  Onjltnuv. 
South,  1  Eq.  Ca,  Ab.  295.  pi.  6. 
Stapltton  V.  CheeleSf  Pre.  Cha.  318. 
Love  V.  VStrange^  3  Bro.  P.  C.  337. 
Corbet  v.  Palmer,  2  Eq.  Ca.  Ab.  548. 
pi.  27.  Lovjtler  v.  Coneion,  Barnard. 
329.  Steadmanw,  Palling,  3  Atk.  427. 
Go/s  v.  Nel/on,  1  Burr.  227.  Barnes  v. 
Jllen,  Bro.  Cha.  Rep.  181.  Monekhoufe 
V.  Holme,  Bro.  Cha.  Rep.  298.     Ben^ 

yon  V.  Maddijon,  2  Bro.  Cha.  Rep.  75. 
Where  intercil  is  given  before  the  time 
of  payment,  it  is  evidence  of  an  inten- 
tion to  vefl  the  legacy,  Collins  v.  Met- 
ealfe,  I  Vern.  462.    Stapleton  v.  Cheeles, 

2  Vern,  673.  and  Pre.  Cha.  318.  S.  C. 
jitkins  V.  Uieeoeks,  I  Atk.  COI.  i'an  v, 
Clarke,  I  Atk.  512.  Neale  v.  Willis, 
Barnard.  43.     Fonnereau,  v.  Fonnsreau, 

3  Atk.  6^5,  and  i  Vez.  iig.  S.  C. 


But  it  feems  that  thefe  aothorides 
are  not  applicable  to  any  intcrcfb 
but  thofe  of  a  legatory  nature,  although 
the  fund  be  merely  perfonal.  /i«- 
hert  V.  Par/ons,  2  Vez.  262.  Lord 
Teynham  v.  Webh,  %  Vez.  207.  So, 
with  refpedl  to  all  interefts  ariiing  out 
of  land,  the  rules  on  the  fubje^l  are  to* 
tally  different ;  for,  whether  the  land 
be  the  primary  or  auxiliary  fund,  whe- 
ther the  charge  be  made  by  deed oruiU, 
as  a  portion  or  general  legacy,  for  a  ibiU 
or  a  ftranger,  tuith  or  ivithomt  intereft, 
the  general  rule  is,  that  charges  spoa 
land  payable  at  tl  future  day  (hall  not  be 
raifed,  where  the  party  dies  before  the 
time  of  payment.  Bund  v.  Br^wu,  i 
Cha.  Ca.  165.  Lady  PonaLit  v.  Lorit 
PonjL^lett,  1  Vern.  204.  321.  Smith  v. 
Smith,  2  Vern.  92.  raees  v,  Fhetn- 
place,  2  Vern,  416.  Carter  v.  Bletjie, 
Pre.  Cha.  267.  Tournay  v.  Toutna;, 
Pre.  Cha.  290.  Stapletcn  v.  Cheelest 
Pre.  Cha.  318.  Jennings  v.  L—kes,  ante 
276.  Bateman  v.  Roach,  p  Mod.  106. 
Cordon  v.  Raynes,  poft.  3  vol.  134. 
Bradley  y.  Powell,  Ca.  temp.  Tal.  1 93. 
Holly.  Terry,  I  Atk.  502.  Prwwjey* 
Aliftgdon,  1  Atk«  482.    £0je§t  v«  Cc/« 
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s  given  out  of  a  perfonal  eftate,  it  did  not  deferve  to  be 
id  or  countenanced,  where  the  legacy  is  charged  upon 
nd  the  infant  legatee  dies  before  twenty- one,  or  before 
le  when  the  legacy  is  made  payable ;  that  there  was  not 
*  lead  difference  between  a  fum  of  money  charged  by  a 
I  land,  payable  to  an  infant  at  twenty-one,  and  where 
harge  arifes  by  a  deed.  That  the  authorities  before 
»ncd  fhew  there  is  no  difference  where  the  real  as  well 
perfonal  eftate  is  charged,  for  in  fuch  cafe,  as  far  as  the 
or  or  adminiftrator  claims  out  of  tlie  latter,  he  (hall 
1  according  to  the  rule  of  that  court  where  thefe  things 
erininable,even  though  the  infant  legatee  dies  before  the 
'payment ;  but  as  far  as  the  legacy  is  charged  upon  the 
b  far  (hall  it,  on  the  legatee's  dying  before  the  legacy 
es  payable,  fink  ^  and  this  being  the  rule  which  has  of 
iverfally  prevailed,  be  the  legatee  a  child  or  a  (Iranger, 
d  be  of  the  mod  dangerous  confequence,  and  difturb  a 
eal  of  property  for  him  to  break  into  It. 

erefore  he  thought  that  the  500/.  legacy  payable  to 
DoUman  at  twenty-live,  on  his  dying  before  that  time, 
>  much  thereof  as  was  payable  out  of  the  land,  muft 


Duke  of 

Chandos  *!/• 

Talbot. 
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tk.  555.  (in  which  the  authority 
in  V.  F arrant y  2  Vern.  424.  and 
Ca'viy  2  Vern.  508.  is  denied) 
Zlarke^  I  Atk.  512.  RL hard/on 
f,  3  Atk.  69.  Attormy  General 
r,  3  Atk.  1 12.  This  rule  how- 
fubjei^t  to  many  excepdons,  as 
le  time  of  payment  is  poftponed 
;  circumllanccs,  not  of  the  per- 
:  of  the  fund.  Lo^iK.tker  \.  Con- 
Atk.  127.  130.  i^arnard.  327. 
Butltr  V.  Duntcmhe,  ante,  i  vol. 
V/j&/</V  cafe,  fciuc,  513.  Kinfr 
Hrs,  Ca.  temp.  Tal.  117,  and 
vol.  414.  S.  C.  l^  her  man  v, 
3  Atk.  319.  Hut  chins  w  Fey, 
ep.  716.  Hc^gfon  V.  RaxKjoHf 
44.  ^J'hcmpjony,  Dexv,  liro. 
■P'  *  93 •  note.  J^eal  V.  Titthnier, 
a.  Rep.  120.  r.ote.  Clarke  v, 
d.    Kcw^  V .  Davj ,  ibid.    P^i  vj- 


fey  V.  E^gar,  Bro.  Cha.  Rep.  191.  note. 
Morgan  v.  Gardimr^  Bro.  Cha,  Rep. 
193,  note.  Danv/oH  v.  Killet,  Bro.  Cha. 
Rep.  119,  Godijuin  v.  Munday,  Bro. 
Cha.  Rep#  191, — In  thofe  cafes  where 
portions  hajie  been  given  out  of  land 
and  no  time  of  paymint  cxpreiTed,  it 
feems  difficult  to  reconcile  tiie  deter- 
minations :  according  to  Earl  of  Rivers 
V.  Earl  of  Derby ,  2  Vern.  72.  Co-iv^ 
per  V.  Scott,  pod.  3  vol.  119.  ini/on 
V.  Spencer,  poll.  3  vol.  I72.  they  are 
intcrcrts  veiled  prcfently,  and  tranfmiif- 
ible,  yet  JBreivin  v.  Bre-win,  Pre.  Cha« 
1 9 J.  frarr  V,  ffarr.  Pre.  Cvja.  213. 
Lord  Teynham  V.  U'ehh,  z  Ve'^.  •209, 
Lord  Hinchingbraoke  v.  Srymaury.^ro* 
Cha.  Rep,  395.  determine  th^t fuch  por- 
tions do  not  veil  if  the  children  die  bc- 
fufc  tliey  vsaiuthcm,  ct  vide  Z^'zt7/?vr  v, 
Condon,  2  Atk.  1331 


1 


KaflvvooJ 
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Cafe  192.        Eaftwood  verfus  Vinke,  or  Eaftwood  "Otrjui 
At  the  Rolls.  Styles. 


A  farher  or  mo- 
ther may   he 
c^ufin  :•.)  the 
fon,  and  as  fuch 
inherit  to  him 
notwiihftai'ding 
the  reiati  in  of 
father,  &c« 

[    614] 

(4>  Vide  Litt. 

fca.  3. 


IN  this  c^fe  one  of  the  points  was,  where  a  fon  died  ieifed 
in  fee  of  land  without  iffiie,  brother  or  fifter,  but  leaving 
two  coufins  his  heirs  at  law,  one  of  whom  was  bis  owa 
mother,  whether  the  mother  could  take  as  beir  to  ber  fon? 

OhjeSl.  The  father  or  mother,  grandfather  or  grandmother 
cannot  take  as  hejr  to  their  fon  or  grandfon  ;  tbey  may,  it  is, 
true,  inherit  by  [ci)  circuity,  as  thus:  the  uncle  may  take  u 
heir  to  the  fon,  after  which  the  father  or  mother  may  uke  as 
heir  to  the  uncle,  but  the  father  or  mother  cannot,  as  in  the 
prefent  cafe,  fucceed  immediately  and  in  the  firft  inftance  to 
the  inheritance  of  the  fon. 

On  the  other  fide  it  was  faid,  and  (b  ruled  by  the  Mqfter  ^ 
the  Rolls  J  that  though  a  father  or  mother  could  not  as  father  §r 
mother  inherit  immediately  after  thefon  ;  yet  if  the  cafe  (houU 
fo  happen,  that  the  father  or  mother  were  €$uftn  to  the  fon, 
arul  as  fuch  his  heir,  they  might  take  not  with  (landing ;  and 
that  here,  though  the  heir  was  alfo  mother,  this  did  not  bin- 
der her  from  taking  in  the  capacity  or  relation  of  coufm.  Hit 
Honor  further  obfcrved,  that  the  other  coufin  being  but  half 
an  heir  could  not  take  the  whole,  neither  could  any  thing  go 
to  the  lord  by  efcheat,  for  as  long  as  there  is  s^)y  heir  left  be 
cannot  take ;  fe  that  though  the  other  coufm  could  take  but  a 
moiety,  yet  her  being  a  moiety  of  an  heir  would  prevent  the 
lord's  title  by  efcheat ;  and  that  notwith (landing  this  was  a 
very  uncommon  cafe,  he  took  it  to  be  a  clear  one. 

Another  point  was,  a  man  on  the  marriage  of  his  wife,  gtre 
a  bond  to  her  truftee,  in  the  penalty  of  4000  /.  conditioned 
that  if  he  at  any  time  within  four  months  fhould  fettle  and 
afTure  freehold  lands  of  the  yearly  value  of  lOo/.  on  his  wife 
for  her  life,  or  if  his  heirs,  executors  or  adminiftrators  (hould 
within  the  fpace  of  four  months  after  his  death  pay  unto  his 
faid  wife   2000/.  then   the   bond  to  be  void.     The  hufband 

ftuil  pay  her 

ir^ol.  wirhin  fiur  months  after  his  (*eaeh ;  hufband  after  this  devifet  to  hit  wife  lands  of  SSL  per 

annum  \  this  iti^ll  not  bet^en  in  parfof  the  xoo  1.  per  annum,  but  only  u  %  beaevoleiicc  * 


X  l^el.inCha. 
36. 

One  gives  a  ton  J 
on  liis  marr'u^e, 
eioer  wichVn 
four  months  to 
fet'le  lands  of 
To6l«  pel*  ann« 
OB  his  wife,  or 
thar  \k\t  heirs 
f  x<Luir»r<,  *c« 
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iftcr  the  marriage  made  his  will,  dcvifmg  thereby  free-     Eastwoop 
ind  copyhold  lands  lying  intermixed   in  Norfolk^  of  the  *^' 

'  value  of  88/.  to  his  loving  wife  and  her  heir$,  having 
idered  all  his  copyhold  to  the  ufe  of  his  will,  and  died  [  615  ] 
1  four  months  after  the  marriage.  Whereupon  the 
low  infifted  to  retain  thefe  lands  of  88  /.  per  annuniy  and 
Q  regard  her  hufbanti  had  not  fettled  the  100/.  per  annum 
\x  life,  fhe  was  alfo  at  liberty  to  eleS  the  2000  /.  out  of 
lets. 

ainft  which  demand  it  was  urged,  that  this  devlfe  of  • 
of  88  /.  per  annum  was  a  fatisfaftion  of  the  bond,  becaufc 
of  88  /.  per  annum  in  fee-fimple,  were  greater  in  point 
ue,  and  might  be  fold  for  more  than  would  purchafe 
.  per  annum  for  her  life,  nay,  might  in  a  day's  time  be  turn- 
:o  an  anuity  of  100/.  perannum-y  but  taking  it  that  this 
i  was  not  to  go  in  fatisfadion,  yet  it  ought  at  lead  to  go 
rds  it ;  and  therefore  all  that  the  executors  of  the  hufband 
3  do,  would  be  to  make  up  the  88/.  perann.  jooLperann. 
f  the  hu(band  in  his  life-time  had  fettled  lands  of  88/.  per 
on  her,  fuppofing  it  were  for  life  only,  this  had  been  a  per- 
mce  in  part  of  his  bond,  and  he  would  have  been  bound  only 
ake  it  up  100/.  per  ann. ;  for  which  purpofe  the  cafe  of 
X  and  fVilcoxy  2  Vern,  558.  was  cited,  where  one  bound  to 
upon  his  fon  lands  of  1 00  /.  per  ann.  left  an  eftate  of  1 00  /. 
nn.  to  defcend  to  fuch  fon,  'though  the  lands  agreed  to  ba  % 
i  were  to  be  intailed,  and  thofe  that  defcended  afee-fimple, 
)  of  a  different  nature,  yet  were  thefe  latter  conftrued  a  fa- 
tion.  That  if  in  that  cafe  the  lands  defcended  had  been 
J8  /.  per  ann.  all  that  his  executors  by  virtue  of  the  cove- 
had  been  bound  to  do,  would  have  been  to  make  the  hnds 
nded  of  88  /.  amount  to  100  /.  per  ann ;  fo  here  the  lands 
sd  were  to  be  made  up  but  100/.  per  ann;  and  2  Fern. 
Brown  v.  Dawfon  was  cited,  where  //.  on  his  wife's  [  (16  1 
ig  in  a  fale  of  part  of  her  jointure,  gave  her  a  note  to  pay 
/.  10  J.  per  annum  for  her  life,  and  afterwards  on  a  fale  of 
her  part,  gave  her  a  bond  to  pay  her  6/.  loj.  per  an* 
or  her  life,  and  by  will,  without  taking  notice  of  the  note 
nd^  gave  her  14  /.  per  annum  for  her  life.;  the  devlfe  was 
o  be  a  fatisfa£lion  of  the  bond  and  note.  So  if  a  child  has 
tion  fecured  to  her  by  a  fett)ement,  and  afterwards  has 
et  or  a  greater  portion  given  her  by  the  will  of  the  fame 
1*4  4)aren| 
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a;. 
VlNCKE.  * 
{4)  Vide  Tol.  u 
147-  >99- 


Money  tnd 
lends  being 
thingiot  a  dif- 
ferent kindy  the 
one  tho*  of 
greater  value* 
Uiall  never  be 
taken  in  faiif- 
fadklon  of  the 
other,  unlefafo 
exureiTed. 
Whatever  it 
given  bv  a  will 
it  prima  facie  to 
be  intended  a 
benevolence* 


[  617  ] 


parent  who  made  the  fettlement,  the  legacy  (ball  be  taken  in  [a] 
lieu  of  the  portion  by  the  fettlement,  and  the  child  not  have  both. 

It  was  farther  obferved^  that  the  ele&ion  was  in  the  hufband 
to  fettle  lands  of  lOo/.  per  annum  on  the  wife  for  her  lifci 
within  four  months  after  the  marriage,  or  that  his  heirs,  exe- 
cutors or  adminiftrators  Ibould  pay  the  wife  2000/.  and  here 
the  hufband  dying  within  four  months  after  the  marriage,  the 
ele<Sion  which  be  had  (hould  go  to  his  heirs,  executors  or  ad« 
miniftrators,  which  eIe£lion  was  confiderable,  fince  the  bnd 
to  be  fettled  was  but  ioo/«  per  annum  for  her  life^  but  in  dc- 
fault  thereof  the  money  to  be  paid  her  was  near  double  the 
value,  {viz.)  2000/. 

Mafter  of  the  Rolls :  As  money  and  lands  are  things  of  a 
different  nature,  the  one  ihall  not  be  taken  ( i )  in  (atis&dioB 
of  the  other.  Whatever  is  given  by  a  will  is  prima  facto  to  be 
intended  a  bounty  and  beneyolence }  and  it  is  remarkable,  that 
in  the  prefent  cafe  the  devife  is  to  his  loving  wife,  which  is  a 
word  of  afFedion.  I  look  upon  it  to  have  been  a  ftretcb,  that 
where  a  man  has  owed  J.  S,  100/.  and  afterwards  given  him 
a  legacy  of  100/.  this  latter  has  been  taken  (2}  in  fatisfaAioncf 
the  former,  fmce  at  that  rate  nothing  is  given ;  but  though  the 
court  has  gone  fo  far,  it  never  yet  conftrued  a  devife  of  land 
to  be  a  fatisfa(Sion  for  a  debt  of  money,  much  lefs  has  it  de- 
creed that  a  legacy  of  a  lefs-  fum  than  the  debt  fliould  be 
deemed  a  fatisfaflion  pro  tanto ;  the  devife  of  fuch  of  the  land 
as  is  copyhold  cannot  poflibly  go  towards  fatisfadion  of  the 
lOoA  per  annuniy  which  was  to  be  freehold  ;  nay  fuppofing 
the  whole  88/.  per  annum  were  freehold,  it  would  not  go 
towards  fatisfadion  of  the  100/.  per  annum^  not  being  foez- 
prefled  ;  but  if  there  be  not  enough  to  anfwer  the  xeSt  of  tie 
charges  laid  upon  the  land,  or   the  bond  creditors  who  ma/ 


(i)  Cranmer's  cafe,  2  Salk.  508. 
Hookey,  Grove,  aEq.  Ca.  Ab.  218.  pi  4. 
and  I  Bro.  P.  C.  464.  S.  C.  Chaplin 
V,  Chaplin,  poft.  3  vol.  247.  Barnt 
V.  Beckford,  f  Vez.  52 1.  Broughion  V. 
Errinxtow,  7  Bro.  P.  C.  1 2.  Gra've  v. 
Earl  of  Zalijbury,  Bro.  Cha.  Rep.  425. 
So,  the  thing  fubftituted  mufl  be  equally 
certain  and  advantageous  with  the  thing 
due  or  contra^ed  for^  Jikinjou  v.  Wehh, 


2  Vern.  478.  Mafiert  v.  Mmjfers,  ante 
I  vol.  423.  Cromptott  v.  Soli,  ante,  555* 
Nieholh  V.  Judjou,  2  Atk.  300.  Ore- 
bam  V.  Graham,  I  Vez.  262.  CUrh* 
Srwell,  3  Atk.  96.  Haj^mesv.  Minit 
Bro.  Cha.  Rep.  1 29.  Jetuoik  v.  Fdk' 
ner,  Bro.  Cha.  Rep.  295.  ,De^eJi't* 
Pontei,  at  the  Rolls,  No'vemif  8th  and 
loth  1785. 
(2)  Vide  Chance;*6Cak,ULtic,  lvol.40S. 

come 
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eome  upon  the  land,  then  indeed  fo  much  of  the  S8^  fer 
M$pntm  devifed  as  is  freehold,  might  be  taken  towards  fatisfac- 
tion,  becaufe  otherwife  the  teftator's  will  would  be  difappoint- 
rd;  though  fuppofing  there  are  afiets  to  pay  all  the  bond- 
debts,  and  likewife  the  charges  laid  by  the  will  upon  the  land 
(which  was  afterwards  admitted)  in  fuch  cafe  the  88A  ^^r 
atmum  Ihall  be  enjoyed  as  a  bounty  and  benevolence ;  vide 
4  C#.  FernofCs  ^afe,  and  alfo  that  of  {a)  Lawrence  verfus  Law^ 
rence. 

As  to  the  objeAion,  that  the  heirs  or  the  executors  of  the  tef- 
tator  ought  to  have  their  eledion  either  to  fettle  lands  or  pay 
the  money,  the  hufband,  it  is  true,  bad  this  eledion  in  him, 
which  was  to  continue  four  months  after  the  marriage,  but  he 
dying  within  the  four  months,  though  the  time  expired  after- 
wards, yet  where,  upon  the  death  of  the  teftator  matters  are 
for  fome  time  in  confuiion,  nothing  is  more  ufual  than  for  the 
court  to  {a)  enlarge  the  time,  or  to  relieve  againft  any  lapfe 
thereof}  wherefore  let  the  hufband's  executors  pay  the  incur- 
ring profits  of  the  lOoA  per  annum^  from  the  death  of  the  huf- 
band, to  the  wife,  and  fettle  upon  her  the  lOo/.  per  armum^ 
they  not  being  bound  to  pay  the  2000/*  to  her,  but  the  88  /• 
per  annum  devifed  fliall  not  be  taken  as  part  of  the  xooA  per 
annum  agreed  to  be  fettled  ( i  }• 


Eastwoob 

•v. 
ViNCKa« 


{A  a  Vem. 
365. 


A.  bound  With- 
in four  montixs 
after  his  mar- 
rUge  to  fettle 
iandt  of  100  L 
per  annum  on 
hit  wife^orelie 
to  leave  her 
oooo  1.  an4  diet 
within  the  four 
months,  after 
which  the  four 
months  pafs} 
his  executors 
fliall  elea,  whe« 
ther  to  pay  the 
100 1*  per  ann* 
or  the  aocx>l. 
(«)  Vide  ante 
68. 


(1)  Reg.  Lib.  A.  1730.  fol.469.  and 
affirmed  on  appeal  to  the  Lord  Chancel- 


lor.   Pafch,i732. 
fol.  297. 


Reg.  Lib*  A.  1731. 


North  n)€rfus  AnfelK 


[6x8] 
Cafe  193. 
At  the  Rolli. 

a  Eq.  Ca.  Ab. 
209.  pi.  5. 


One  in  confider. 
atton  of  mar- 
riage and  of 
500 1,  portion 
which  he  is  to 
have  «dth  hit 


A  Man,  in  confideration  of  a  portion  of  500  /•  which  he 
was  to  have  in  money  and  goods  with  his  wife,  and  in 
confideration  of  the  marriage,  made  a  fettlement  before  mar- 
riage of  land  to  theufe  of  himfelf  for  life,  remainder  to  truftees 
lor  200  years,  remainder   to  the  wife  for  life,  remainder  to 
liimfelf  in  fee;  the  truft  of  the  200  years  term  was  to  raifc   JiJfe,X^'fettTe 
aoo/..  to  be  paid  as  the  wife  by  her  will  or  any  writing  (hould   JJ^"^/^P^|jr^ 
dire&i  the  hufband  and  wife  having  lived  together  about   pofeofiool 
fifteen  years,  (he  made  a  will,  appointing  the  payment  of  the    live"  ^fhl?^ 

^      fifteen  years, 
Md  the  wife  gives  the  200 1.  awjy  hy  her  will;  the  hufl>and  at  this  difttoce  of  time  flulinot  be  a4. 
IHiCted  to  fay  he  had  not  500  !•  with  his  wife,  hut  ihall  ^ay  the  money* 

200/. 
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r  619  ] 

A  Settlement  or 
jointure  on  a 
flMrrUgei  the* 
made  very  un- 
equally, and  in 
favour  of  the 
wife,  will  not 
be  fet  afide  in  e- 
quUy  as  that 
cannot  put  the 
Vife  in  lUtu 


200  A  and  died  before  her  hufband.  On  the  appointees 
bringing  their  bill  for  the  raifing  of  this  200  L  the  hufbaqd 
infided,  that  he  never  received  above  300/.  as  a  marriage  por- 
tion with  his  wife,  and  that  his  having  5007*  w$is  as  a  condition 
precedent,  and  the  confideration  for  her  power  of  difpofing  of 
200/.  and  to  be  under ftood  thus,  200/.  out  of  her  500/.  or 
as  if  the  words  had  been,  that  upon  condition  the  bujband  Jbould 
receive  500  /.  with  his  wife^  he  would  then  allow  her  to  dif- 
pofe  of  200  /.  out  of  it. 

Mafler  of  the  Rolls :  The  confideration  of  this  power  to 
difpo&y  is  not  only  the  wife's  portion  but  the  marriage^  whick 
laft  alone,  without  any  portion  had  been  a  good  confideration, 
both  for  the  power  and  alfo  the  jointure ;  the  quantum  of  the 
portion  fqems  rather  a  computation  than  .  otherwife,  and  it  is 
not  to  be  imagined  but  that  the  hufband  would  and  did  look 
into  fuch  quantum  before  the  marriage,  and  was  fatisfied  there- 
with  ;  nor  is  there  the  lead  evidence  of  any  fraud  :  the  reafoa 
why  this  court  does  not  relieve  againft  marriage  contrads  for 
fettlements,  jointures  or  other  provifions,  though  they  may 
be  very  unequal,  and  in  favour  of  the  wife,  is,  bec^ufe  it  can- 
not fet  the  wife  injlatu  quo^  or  unmarry  the  parties,  as  was  faid 
in  the  cafe  of  Wicherley  and  fVicherley^  where  the  remainder- 
man brought  a  bill  to  be  relieved  againft  a  jointure  made  by 
the  tenant  for  life,  even  upon  his  deafh-bed,  in  confideration 
of  and  previous  to  hi«  marriage,  by  virtue  of  a  power  refcrved 
to  him  ;  in  which  cafe  the  Lord  Parker^  affifted  by  the  Lor^ 
Chief  Juftice  Prat  and  myfelf,  denied  relief.  Moreover  the 
anfwer  of  the  hufband  in  this  cafe  is  very  tender,  denying  that 
for  the  marriage  portion  he  received  above  300  /.  whereas  he 
might  receive  more  afterwards,  and  it  would  be  extremely 
hard  and  unreafonable,  to  put  the  legatees  of  the  wife,  who 
may  be  ftrangers  to  all  thefe  matters,  at  the  diftance  of  fifteen 
years,  after  fo  long  an  acquicfcence  of  the  hufband,  to  (hew  he 
received  a  portion  of  500  /.  with  the  wife,  which,  had  the 
hufband  died  foon  after  the  marriage,  might  eafily  have  beea 
made  to  appear ;  wherefore,  upon  a  prefumption  that  the 
hufband  received  the  500  /.  I  fhall  decree  the  200  L  to  be 
raifed  with  interefl  from  the  end  of  the  year  after  the  fife's 
death,  and  with  cofts. 


Bligli 
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Bligh  &  ar  verfus  Earl  of  Darnlcy.  Cafe  194^ 

At  the  Rolls. 
H  E  late  earl  of  Darnley^  the  defendant's  father,  feifed  MarihalUiij  of 
in  fee  of  a  great  real  cftate  both  in  England  and  Ireland^ 
and  pofielTedof  a  leafehold  in  Scotland^  and  lllccwife  of  a  con- 
fiderable  perfonal  eftate,  having  two  fons  and  three  daughters, 
by  his  will  devifed  8000  A  a-piece  to  his  two  eldeft,  and 
6000 /•  to  his  youngeft  daughter,  charging  his  real  eftate 
with  the  payment  thereof.  Afterwards  by  a  codicil  he  be- 
queathed feveral  pecuniary  legacies  of  conftderable  value  to  [  620  ] 
his  feveral  brothers  and  fifters  (the  plaintiff's)  without  charg* 
ing  his  real  eftate  with  the  payment  of  thefe  latter  legacies. 
Subfeciuent  to  which  he  entered  into  a  contrad  before  ths 
-M^fterfor  the  payment  of  17,000/.  for  a  third  part  of  the 
manor  of  Cobham-  Hall^  in  Kcnt^  he  having  two  thirds  of  the  faid 
manor  before.  The  Mafter  reported  him  the  beft  purchafer, 
and  before  his  death,  which  happened  foon  after,  the  report 
was  abfolutely  confirmed. 

The  lord  Darnlefs  perfonal  eftate,  before  his  entering  into 
the  poptra6l  for  the  purchafe  of  this  eftate,  was  fufficient  for 
the  payment  of  all  his  legacies,  but  the  performance  of  the 
contract  would  (as  it  was  thought)  occafion  a  deficiency  of 
aflets. 

Mr.  Hornby^  who  was  the  owner  of  the  third  part  of  the  One  by  will 

manor  of  C^iA<7w,  hiving  brought  his  .bill  againft  the  execu-  ^l^^tt^iom^^ 

tors  and  heir  of  the  late  earl  of  DprnUy^  to  have  the  purchafe  charged  on  th« 

coippleated  and  the  money  paid,  obtained  a   decree  for  the  othennots  if 

fame  J  at  which  time  the  now  plaintiffs  the  younger  brothers  Luu  prJnrCT 

and  fifters  of  the  late  earl,  brought  their  bill,  fctting  forth  the  »<>«  f»»cicnt  to 

will)  and  that  feveral  pecuniary  legacies  had  been  given  them  gaciei  charged 

out  of  the  perfonal  eftate  in  general  i  that  his  daughters  had  ft"te*fli2fbc 

the  abovp   mentioned   legacies  charged  upon  the  real  eftate,  P^'.^  thereout; 

and  that  the  teftator,  fince  the  making  his  will,  having  entered  been  paid  oti? 

into  this  contraft  for  the  purchafe  of  the  Cobham  cftate,  where-  ^fjj**  ?rc^o"h!r 

by  there  might  be  a  deficiency  of  the   perfonal  aflets  for  the  legacies,  as  to 

payment   of  thofe  legacies :  Therefore  they  prayed  that  the  fta^Tn  ihei^* 

aflets  might  be  marflialled,  and  the  daughters  legacies  paid  out  P*»"  ^Po°  «*« 
pf  the  real  cftate  ;  or  if  already  recovered  gut  of  the  perfonal, 

thea 
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Blioh  <v. 
Earl  of 

[  621  ] 


One  allowed  the 
bell  ptirchafer 
under  a  decree 
it  ordered  to  pay 
the  parcha(b 
money ;  this 
not  a  debt  due 
by  decree*  but 
only  by  order  of 
the  court* 


Where  there  ii 
X  decree  for  a 
debt,  and  the 
defendant  oiet, 
fuch  decree  does 
not  bind  the  real 
airet»^efcef<ded 
to  the  heir,  as 
a  judgment 
does.     The  only 
ration  \  but  fuch 

[  ♦eai  ] 


then  that  the  plaintiffs  the  brothers  and  fifters  might  ftand  in 
the  place  of  the  daughters,  and  take  fo  much  out  of  the  land 
for  their  legacies  as  thefe  had  exhaufted  out  of  the  perfonal 
eftate  :  which  the  court  decreed  as  reafonable,  and  within  the 
common  rule  of  marfhalling  aiTets  (i). 

But  then  it  was  farther  prcffed  by  Mr.  JtUrmj  Gemralj  that 
the  debt  contracted  for  this  purchafe  by  the  late  earl  of  Dafn* 
ley  was  due  by  a  decree^  a  contra3  made  with  the  intervention 
of  and  confirmed  by  the  court,  which  had  ordered  the  late  earl 
to  pay  it,  and  taking  it  to  be  a  debt  due  by  a  decree,  it  was 
then  in  nature  of  a  judgment,  which  would  bind  the  real  aflets 
in  the  hands  of  the  heir ;  and  if  fo,  then  fince  the  land  agreed 
to  be  purchafed  was  real  aiTets,  confequently  even  that,  and 
more  plainly  the  other  real  eftate  devifed  or  defcended  to  the 
defendant  the  infant  earl,  was  aflets  liable  to  the  decree^  anl 
the  purchafe  money  contra£led  to  be  paid  for  CMam  manor 
ought  to  come  out  of  the  real  eftate,  by  which  means  there 
would  be  perfonal  eftate  fufficient  left  for  payment  of  the  pe* 
cuniary  legacies  given  to  the  plaintiffs. 

But  the  ^^/Zrr^/i&^  il^//f  was  very  clear  in  his  opinion 
againft  the  plaintiffs,  as  to  this  laft  point,  holding  it  not  to  be 
a  debt  due  by  a  decree,  but  only  by  an  order  of  court  againft 
the  late  earl,  for  the  payment  of  the  purchafe  money,  who  not 
being  party  to  the  original  caufe,  but  coming  in  before  the 
Mafter,  it  could  not  be  faid  there  was  a  decree  againft  him ; 
but  fuppofmg  there  was  a  decree,  yet  vi^ere  it  is  iaid  a  decree 
is  equal  (2)  to  a  judgment,  or  to  be  paid  (3)  next  diereto, 
this  muft  be  iniended  only  out  of  the  perfonal  eftate  ;  whereas 
a  decree  for  a  debt  does.not  bind  the  real  (4)  eftate,  ading  only 
inperjonam^  not  in  rem^  and  the  remedy  upon  a  decree  to  aSed 
the  land  is  only  for  a  contempt,  whereupon  the  party*  proceeds 
to  a  fequeftration,  which  procefs  is  not  of  a  very  long  ftand- 

way  upon  a  decree  for  a  debt  to  affeA  land  is  to  proceed  for  a  contempt  to  a  leqaeiU 
fequeftration  abates  by  the  death  of  the  party,  which  an  extent  does  not* 


(i)  Mafttrsv.  Majiers,  ante,  i  vol. 
422.     Clifton  V,  Burt f^ntc,  1  vol.  679. 

(2)  Ma/on  v,.  Williams 9  1  Salk.  507. 
SearU  v.  Lane,  2  Vern.  89.  Jcfeph  «/. 
Idofi,  Pre.  Cha.  79.    Mariin  v.  Martin^ 


1  Vez.  214. 

(3)  Haniing\.  Eigi^  i  Vern.  145- 

(4)  Vide  Morice  v.  Bank  of  En^snit 
Ca,  tcrap,  Tal.  222.  4fi^fy  v.  Povjis, 
I  Vez.  496, 

iflgl 
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ing;  and  that  a  fequeftration  (i)  is  buta  perfonal  procefs  ap*  Blfch  t/. 
pears  by  its  falling  and  abating  by  the  death  of  the  party  ;  on  p.^^*^^^^ 
the  other  hand,  an  extent  upon  a  judgment  does  not  fo  abate. 
That  judgments  did  not  a(Fe£l  the  land  until  the  ftatute  of 
Wefim.  %.  (12  E'  !•  cap.  i8.}  which  can  hardly  be  thought  to 
bave  included  a  decree ;  nay  plainly  it  does  not,  for  if  fo,  it 
would  have  affe£ted  but  a  moiety  of  the  land,  as  a  judgment 
does ;  whereas  upon  a  fequeftration  the  plaintiff  takes  the 
whole  proiks ;  that  if  a  decree  for  a  debt  fhould  be  obtained, 
and  the  defendant  die  leaving  no  perfonal,  but  a  confiderable 
real  eftate  in  fee,  the  latter  would  not  be  aifeAed  by  the  de- 
cree in  the  hands  of  the  heir,  as  it  would  in  cafe  of  a  judg- 
ment ;  and  were  this  otherwifc,  furely  after  fo  many  thoufand 
decrees  and  inftances  of  deficiencies  of  perfonal  aflets  for  the 
(iitisfying  thereof,  fome  cafes  would  be  found  where  land  had 
been  fequeftred  for  fuch  debts  in  the  heir's  hands,  but  no  pre- 
cedent of  this  kind  was  ever  heard  of;  and  though  the  land 
thus  contraded  to  be  purchafed  muft  in  equity  be  taken  as 
land,  defcendible  and  devifable  as  fuch,  ftill  it  is  not  liable  to 
the  decree. 

However,  the  plaintiffs  hoping  that  the  perlbnal  ailcts   whether  t 
would  be  fufficient  to  anfwer   not  only  all  the  legacies,  but  |"sw^tUnd*cl^ 
alfo  this  contrad  for  the  purchafe,  when  the  daughters  legacies   ^^  '^'"^  ^^^ 
were  placed  upon  the  land,  the  court  decreed  an  account  to  be   feu,\iTicafe- 
taken  of  the  perfonal  eftate,  doubting  at  the  fame  time  whe-   *»°i^  **»  l«^»a<* 
ther  the  leafehold  in  Scotland  could  be  looked  upon  as  perfonal 
eftate  in  England-,  though  a  leafehold  eftate  in  Ireland  is  per* 
fonal  affets  in  England,  and  may  be  fold  here;*  but  the  Matter 
was  left  at  liberty  to  report  any  thing  fpeciallj^  (2). 


(i)  So  Mor  ice  V.  Bani  of  England,  ubi  by    the  death  of  the  party,  yet  it  is 

fup.      li^haram  v.   Broughton,   I    Vez.  otherwrife  where  it  ilTues  for  non-per- 

182.  but  in  Ha-wkins  v.  Crooks  3  Atk.  fonnance  of  a  decrae. 
594.  it  is  faid  that  although  a  fequell-  (2)  Reg.  Lib.  A.  1730.  fbl.  505. 

ration  on  mefne  frocefi  be  determined 


iCotter 
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Cafe  195* 

Lord  Chan- 
cellor Kino. 
1  Eq.  Ca*  Ab« 

s  Eq*  Ca.  Ab. 
664*  pi*  II* 
Equity  atdi  t 
defedWe  execu- 
tion of  a  power, 
if  for  a  valuable 
confideration, 
and  this  againft 
m  retnainder- 
nany  or  one  not 
claiming  under 
thepower« 


*  Cotter  ver/us  Layer« 

THE  bill  was  to  compel  a  fpecific  performance  of  an  agree- 
ment made  by  a  feme  on  her  marriage  with  her  fecond 
hu(band,  on  this  cafe :  The  20th  of  November  171 1,  Cbrtftopher 
Layer  and  Elizabeth  his  wife  were  admitted  to  the  copyhold 
premifles  in  queftion^  to  hold  to  them  two  and  to  the  heirs  of 
thehufband;  the  i ft  of  September  I7I7»  /»^^  and  bis  wife 
furrendered  thefe  copyhold  premiifes  to  the  ufe  of  the  wife  for 
life,  and  afterwards  to  fuch  ufes  as  (he  by  any  writing,  or  by 
her  laft  will  attefted  by  three  witnefles,  fhould  appoint ;  who 
accordingly  by  a  writing  purporting  to  be  her  laft  will,  and 
figned  by  her  in  the  prefence  of  three  witnefles,  gave,  deviied, 
limited  and  appointed  the  premilles  to  her  daughter  ESzabetb 
Layer  in  tail,  remainder  to  her  brother  (one  Ehuyn)  in  fee. 
Afterwards  Elizabeth  Layer  furviving  her  hufband  Cbrifiifher 
(he  being  atuinted  of  treafon  and  executed)  did  by  deed  or 
writing  attefted  only  by  two  witnefles,  upon  a  marriage  agreed 
to  be  had  between  her  and  the  plaintiff  Cotter j  covenant  to 
furrender  the  premifles  to  the  ufe  of  her  intended  hufband 
Cotter  and  herfelf,  and  the  heirs  of  Cotter  who  covenanted  on 
his  part  within  twelve  months  to  fettle  an  annuity  or  rent- 
charge  of  30  /•  per  annum  on  the  faid  Elizabeth  his  intended 
wife  for  life.  The  marriage  took  efiedt,  and  (he  died  within 
the  year. 

The  hufband  brought  this  bill  againft  the  defendant 
EEzabethj  the  infant  daughter  of  his  late  wife  by  Cbrifiopher 
Layer^  to  compel  her  to  perform  this  covenant  of  her  mo- 
ther's. 

[  624  ]  Objefted  i/?.  This  deed  or  writing  of  the  wife's  being 

attefted  by  three  witneffes,  is  a  good  fettlement  on  the  daugh- 
ter, an  efFe£lual  execution  of  the  power  which  could  not  after- 
wards be  altered ;  and  that  it  muft  not  operate  as  a  will,  but 
by  way  of  writing  declaring  the  ufe  of  the  copyhold^  becaule 
a  feme  covert  cannot  make  a  will. 

(#)VideSaik.  Sed  per  cur*:    Though  in  (a)   ftriSncfs    a  feme  covert 

Vri^^ior^^^'^   cannot  make  a  will,  yet  where  ihc  is  impowered  to  make 

a  writing 


Cotter  <f. 
Lay£il. 


1 
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a  writing  in  nature  of  a  will,  the  writing  will  operate  as 
f«ch(i). 

7.dlyj  Objeftcd,  Suppofing  this  to  be  a  writing  in  nature  of 
a  win,  yet  the  agreement  made  by  Elixabetb  Layer  upon  her 
fecond  marriage,  being  but  a  covenant,  cannot  amount  to  a 
revocation  of  a  will,  {vide  i  RoL  Ahr.  615.  faid  to  have  been 
fo  agreed  in  the  cafe  of  Mhntague  and  Jeffreyi)  for  the  cove- 
nantor may  at  his  ele£lion  break  or  perform  his  covenant, 
and  therefore  a  bare  covenant  cannot  revoke  a  v/ill. 

Cur^:  Tho'  a  covenant  or  articles  do  not  at  law  revoke  a 
will,  yet  if  entered  into  for  a  valuable  confideration,  amount- 
ing in  this  court  to  a  {a)  conveyance,  they  muft  confequently 
be  an  equitable  revocation  of  a  will,  or  of  any  writing  in 
nature  thereof;  and  it  is  plain,  in  the  prefent  cafe,  that  the 
writing  was  intended  as  a  will,  and  not  to  deveft  Elizabeth 
Layer  of  her  eftate  during  her  life,  as  it  muft  have  done, 
lirere  it  an  appointment  of  an  ufe  to  take  eiFe£t  in  prefent ; 
nay,  a  woman's  marriage  is  [b)  alone  a  revocation  of  her 
will. 

Sir  Charles  Wager,  ante  332. 

jfty^  Objeded,  Thefe  articles  by  Elizabeth  Laytr^  to  fettle 
the  copyhold  premlfTes  on  her  fecond  hufband,.  were  attefted 
by  two  witnefles  only,  fo  not  purfuant  to  the  power,  and 
confequently  void* 

Cu9*i  Thefe  articles  being  for  a  valuable  confideration, 
(v/z.)  that  of  marriage,  though  not  in  ftri£lnefs  purfuant  to 
the  power,  I  (ball  fupply  the  want  of  circumftances  in  the 
fame  manner  as  I  would  the  want  of  a  furrender  j  otherwifc   witneOci,  an4 

,      ,     ,  ,  I       .  /    \  fuch  ule  it  de- 

had  the  agreement  been  voluntary  (2).  cbired  by  a  wn- 

ting  only  alter- 
ed by  two  \  if  ior  a  valuable  confideratjoo,  equity  will  help  it« 

4/i^,  Obje£led,  The  defendant  the  daughter  claims  as 
heir  of  Chrijiopher  Layer  her  father,  and  not  of  Elizabeth  her 
itnother  who  made  this  covenant ;  and  tho*  the  mother's  cove- 
nant may  bind  her  own  heirs,  yet  can  it  not  afFed  the  heirs 
of  her  hufband  any  more  than  any  ftranger  whatfoever. 


One  devHn 
landy  and  after* 
wardt  articles 
for  a  valuable 
confide  ratioa 
to  fell  or  fettle 
the  |>renii0i;t  ^ 
this  in  equity  If 
a  revocation  of 
the  wilU 

{a)  Seetbeverf 
fame  faid  and 
rcfolved  in  the 
cafe  of  Sir  Barn* 
him  Ryder  v. 
{J/)  4  Ke^u  61. 

r62s  ] 


Where  there  i  j 
a  power  to  de- 
clare an  afe  by 
a  writing  at- 
tefted by  three 


<i)  Oiev.  Heath,  i  Vcz.  139.  Duke 
of  Marlborough  v.  Lord  Godolfhin,  2 
Vtt«  75*     Southbj  V.  Stonebouje,  2  Vcz. 


6l2. 

(2)  Tolkt  v.  Toilet y  ante,  489. 


Cur': 


Cotter  v. 
Later. 

{a)  Ante, 

222. 


[6a6] 
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Cur\'  The  cafe  of  The  County  rf  (a)  Cweutry  ▼erfiis  Thi 
Earl  of  Coventry  is  ftronger  than  the  prefent  i  there  the  late 
earl,  who  was  but  tenant  for  life^  previous  to  and  ia  confider* 
ation  of  a  marriage  and  portion,  covenanted  to  fettle  lands 
of  500  /•  per  annum  on  the  counteis  purfuant  to  a  powery  and 
dying  before  the  jointure  was  made,  equity  compelled  the 
prefent  earl,  though  claiming  by  virtue  of  a  remainder,  and 
not  under  him  who  entered  into  the  covenant,  to  confirm  and 
make  good  the  jointure  \  which  cafe  being  adjudged  on  folenui 
debate,  and  with  the  affiftance  of  judges,  is  a  great  authority, 
and  to  be  obferved  by  me ;  from  thence  it  may  be  inferred, 
that  whatever  is  in  the  power  of  the  perfon  covenanting  to  do^ 
provided  the  covenant^  for  a  valuable  confidcratxon,  equity 
ought  to  look  upon  as  done,  and  fupply  the  want  of  circum* 
fiances  againft  a  remainder-man,  and  a  pari  ratiane  againft 
the  heir  of  the  hufband,  whether  fuch  heir  be  mentioned  or 
not.  The  cafe  where  the  ifTue  in  tail  was  held  not  to  be 
bound  by  articles,  entered  into  by  tenant  in  tail,  and  a  decree 
obuinedagainfthim  to  perform  fiicb  articles,  is  not  parallels 
fince  the  ifliie  claims  paramount  his  anceftor,  and  by  virtue  of 
the  fiatute  of  JVeJlm.  %.  incontradidion  to  which  equity  cannot 
affift,  but  here  no  aA  of  parliament  interferes.  Let  the  plaintiff 
hold  and  enjoy,  and  the  defendant  Elizabeth  Layer  (now  an  in- 
fant) when  Ibe  comes  toage  muft  convey,  unlefs  (he  thtyes  caufe 
to  the  contrary  within  fix  months  after  attaining  twenty- one. 

Peyton  verfus  Bury. 

ONE  by  will  bequeathed  the  refidue  of  his  peribnal  eftate 
to  Jane  Stylesj  provided  (he  married  with  the  confent  of 
jt.  and  B.  his  executors,  (who  were  but  executors  in  truft) 
and  if  Jane  Styles  (hould  marry  otherwife,  then  the  teftator  de« 
vifcd  over  the  laid  reftduum  to  J.  N.  One  of  the  executors 
died,  after  which  Jane  Styles^  without  the  conlent  of  the  fur* 
viving  executor,  intermarried  with  a  common  mariner^ 
whereupon  J.  N.  brought  his  bill  for  the  rejiiuum. 

(being  a  fub- 

lequenc  one)  ii  become  impoffiblt 9  and  (he  may  many  without  the  confent  of  the  finvhof. 

Infifted  for  the  plaintiff,  that  this  was  a  condition  precedent, 
which  was  not  to  veft  any  thing  in  Jane  Styles  until  her  mar- 
riage with  the  confent  of  both  tbf  executors,  and  (be,  not 
3  having 


Cafe  196. 
At  the  Rolls. 
sEq,  Ca.  Aba 
ai4*  pi*  9* 
One  devifes  the 
refidue  of  hit 
perfonal  eftate 
to  J.  S*  provided 
ihe  maniet 
with  the  con* 
fent  of  his  two 
caectttort;  on 
the  death  of  one, 
the  condition 
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having  married  with   fuch   confent,  was  not  entitled   to  the    Peytok  v. 

r^^iftfw,  confequently  the  fame  was  well  devifed  over  to   the        Buay. 

plaintinL     Or  taking  it  to  be  a  condition  fubfequent,  ftill  ^Jane 

Styles  ought  to  have  performed  it  cy  presj  as  near  as  might  be 

to  the  intent  of  the  condition,  by  having  the  confent  of  the       [  627  ] 

furviving  executor.     That  it  would  be  hard,  if  there  were  five 

or  fix  executors,  that  the  death  of  any  one  of  them  (hould  dif- 

charge  the  condition  \  and  it  ^as  compared  to  the  cafe  in 

Litt^  SiH.  ^52.  If  a  feoffment  be  made  upon  condition  to  re- 

infeoffthe  feoffor  and  his  wife,  and  the  heirs  of  their  two  bo* 

dies,  and  for  default  of  fuch  ifTue,  the  remainder  to  the  right 

heirs  of  the  feoffor ;  if  the  hufband  dies  living  the  wife,  before 

any  eftate  in  tail  made  to  them,  then  ought  the  feoffee  by  the 

]aw  to  make  an  eftate  to  the  wife  as  near  the  condition  as 

polBble,  (t;iz.)  to  the  wife  for  life,   without  impeachment  of 

wafte,  remainder  to  the  heirs  of  the  body  of  the  hufband  on  her 

begotten,  remainder  to  the  right  heirs  of  the  hufband;  fo  here, 

though  Jake  Styles  could  not  have  the  affiftance  and  advice  of 

both  the  executors  (one  being  dead)  yet  ought  fhe  to  have 

taken  the  advice  of  him  who  was  living, 

Mafter^fthe  Rolls:  It  Is  very  clear,  that  the  plaintiff  the 
devifee  over  has  no  title  to  the  reftduum :  ijl^  In  the  na*- 
ture  of  the  thing,  aud  according  to  the  intention  of  the 
teftator,  this  could  not  be  a  condition  precedent,  for  at 
that  rate  the  right  to  the  reftduum  might  not  have  vefled  in 
any  perfon  whatever  for  twenty  or  thirty  years  after  the  tefla-* 
tor's  death  ;  fince  both  the  executors  might  have  lived,  and 
Jtsne  Styles  continued  fo  long  unmarried,  during  all  which 
time  the  right  to  the  refiduum  could  not  be  faid  to  be  in  |h« 
executors,  they  b^ing  exprefsly  mentioned  to  he  but  exe- 
cutors in  truft.  Befides,  the  bequeft  of  the  refiduum  is  firit 
to  Jane^  which,  if  the  will  had  flopped  there,  would  have 
been  21D  abfolute  devife,  fo  that  the  following  condition  an- 
nexed muft  be  a  fubfequent,  not  a  precedent  one.  Now 
the  [a)  rule  of  law  is,  that  if  there  be  a  fubfequent  condition  (^\  vWeiXnft. 
which  becomes  impoffible  by  the  aft  of  God,  this  excufes  and  *^^' 
difcharges  the  grantee  from  the  condition  ;  lex  non  cogit  ad  r  ^  o  1 
impoJ/Ufiliaj  which  conflruftion  ought  the  rather  to  prevail, 
with  regard  to  a  condition  fo  odious  as  that  in  the  prefent  cafe 
i«y  which  refirains  the  freedom  of  marriage,  and  is  (^)  void  by  (^^Vi4eante 
Vol.  IL  K  k  the  ^•••ii*- 


De  Term.  S.  Tnn.  1731, 


Pf  VTON  V. 

tvay. 


Wh^iw  th«re  is 
«  cunUilion  that 
a  feme  (hall 
inikrry  W'^.^-  tH« 
con  (cat  ot'  two 
ex'-cutors,  and 
one  without 
l«a(un  is  aga-nil 
ChcmaccH,  the 
court  will  dif- 
penfe  with  bi9 
(QoUnC. 


{n  what  cafes  a 
condition  m  to 
be  petforoicJ  cy 
prets. 

{a)  Vide  ant« 
Mr.  Jufticc 
Eyre  v.Countcf* 
q(  Shaftelbury 

[♦629    ] 


the  civil  law,  when  annexed  to  a  (1)  perfonal  legacy.  The 
plaintiflF  by  his  bill  comes  to  eftablifli  a  forfeiture,  and  would 
have  the  court  add  thofc  words  to  the  will  which  the  teftator 
might,  but  did  not  think  fit  to  infitl  upon,  that  Jam  Styki 
fliould  not  marry  without  the  confcnt  of  the  executors  6t  of 
the  furvivor  ef  them ^  and  which  the  teftaior  might  omit  upon 
good  reafon^  as  intending  that  both  the  executors  (hould  con- 
fer together  about  the  mi^rriage  of  Jam  Stylesy  in  order  that 
the  one  b)  arguments  might  convince  the  other  touching  the 
fuitablenefs  of  a  matchj^  which  cannot  now  be  doAe  wbeq 
only  one  is  left. 

His  Honor  farther  obfervcd,  that  he  had  known  the  cafe 
happen,  where  the  confent  of  both  the  executors  being  rc^ 
quired  by  the  will,  one,  on  a  proper  match  being  propofed, 
did  confent,  but  the  other  was  obftinate  and  would  not  5  which 
being  hid  before  the  court,  and  the  diflcnt  of  the  exectitor  ap» 
pearing  to  be  without  a  jufl  caufe,  the  want  (2)  of  (ucb  cent 
fent  was  fupplled.  That  this  was  not  like  the  cafe  put  out  of 
Llttleiony  of  the  feoffment  which  ought  to  be  niadc  ex  pres^  ^c- 
becaufe  there  the  firft  fcofFee  was  not  intended  to  keep  the 
cftate  to  his  own  ufc,  but  only  as  an  inftrujucnt  or  conduit* 
pipe  for  conveying  it  back  to  the  feoffor  and  his  family,  of 
which,  whilft  any  were  left,  the  reinfcoffmcnt  ought  to  be 
made  as  near  the  intent  of  the  condition  as  might  bej  butia 
the  prefent  cafe,  Jatji:  Styla  was  to  take  the  devife  of  the  fur- 
plus  to  her  own  ufe.  Moreover,  this  confent  direfled  to  be  bad 
being  like  a  bare  [a)  authority,  •  and  fo  di  fie  rent  from  that 
which  is  coupled  with  an  intejcfl,  could  not  furvive,  without 
exprcfs  words  for  that  purpofe. 

Wherefore  thinking  this  a  frivolous  bill,  bU  Honor  difmifcd 
itwithcofls  (j). 


(1)  The  general  rule  with  regard  to 
per/onal  legacies,  fcems  to  be  that  tiie 
condition  in  leftraint  of  marriage,  whe- 
ther preceedcnt  o»-  fubicquent,  Ihall  be 
void,  unleii  there  be  a  devife  over,  in 
v.'hicli  cafe,  the  right  of  the  dcvifee  over 
ihall  prevail ;  but  interefts  ai  ifing  out  of 
land  Ihall  be  governed  by  the  rules  of 
the  common  law  in  refpe^^l  of  conditions, 
Harvey  v.  Ajhn,  Com.  Rep.  726,  and 
1  Atk.   361.  S.  C.     PulUnw  Ri-aJx,   1 


Wilf.  2 1 .  XJnder'woqd  v.  Morris^  2  Atk. 
1 8  f.  Daley  v.  DeJbou<verie,  t  Atk.  205. 
Cbnuncy  v.  Qraydon^  2  Atk.  6 1 6.  /?{/- 
nijh  V.  Martin^  3  Atk*  330.  Whtdcr'i. 
Btn^kam,  3  Atk.  364.  and  I  Wilf.  \yy 
S.  C.  tiemmings  v.  Mtmckity^  Bro.  Cha. 
Rep.  303. 

(2)  Vide  Harney  v.  JJ}m,  I  A:L 
375.     Gray  don  v.  HUks^  Z  Atk*  1 6. 

l3)  Reg.  Lib.  B.  1730%  foi*  39;. 

LangforJ' 
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Langford  n)erfus  Pitt.  Cafe  197. 

At  the  Rolls. 

UP  O  N  a  bill  brought  by  the  plaintiff  for  the  performance    Onr  nrticici  to 
of  articles  for  a  purcbafe,  the  cafe  was:  The  plaintiff  iH"nds,'!ie*'ihere. 
Langford^  vicar  oi  jfxmlnjler  in  Devon,  did  by  attorney  enter-  oy  becomes fei- 
into  articles  with  governor  Pitt  for  the  fale  of  lands  in  CornwalL    equity ;  but 
The  articles  were  Azit A  November  1725,  whereby  the  plain-    vifcTaif  his  real 
tiff  aereed  to  convey  the  premiffes  to  the  governor   and  his    *"^   perfoai 

Lrr»f  I  n  cilau,  and  aficr- 

beirs,  on  or  before  Ladyday  then  next,  at  the  colts  and  ward^  articled  to 
charges  of  the  governor,  and  as  counfel  fliould  advife  \  upon  Jn^^l^hp^  ^;"d)* 
the  making  of  which  conveyancq  the  governor  covenanted  to    ^^^  heir  at  Uw 

»  1         1   •      •/T»  was  held  10  be 

pay   1500/.    to  the  plaintiff.  entitled  to  this 

cHate,  as  not 
pining  by  the  wil) ;  fecus  had  the  articles  for  the  pqrchafe  been  before  the  will^  for  tiipn  tUe  cft^Ki 
firould  have  pafled. 

•  Governor  Pitt  lived  until  after  Lady  day,  but  in  1722,  long 
))cfore  the  ej^ecuting  of  thefe  articles,  made  his  will,  by  which 
h^  dcvifed  all  his  real  eftate  to  his  fon  Robert  Pitt  for  life, 
remainder  to  his  cldeft  fon  John  P/// for  life,  remainder  to  his 
firft,  is'c,  fpn  in  tail  male  fucceflively,  with  feveral  remainders 
over,  bequeathing  all  hisperfonal  eftate  to  truflces,  to  be  in- 
vefted  in  lands  and  fettled  as  above ;  and  dying  foon  after 
l^ady-dqy  1 726,  his  faid  eld^ft  fon  and  heir  laid  claim  to  the 
premiffes,  as  defcendipg  to  him,  anj  made  his  will,  wlierein 
by  exprefs  words  he  devifed  the  premiffes  thus  articled  to  be 
purchafed,  to  his  wife  and  others,  in  truft  to  pay  his  debts, 
fcfr.  and  foop  afterwards  died,  leaving  John  Pitt  his  fon  and  [  639  J 
heir,  to  whom  the  governor  had  devifed  all  his  eftate  expecft- 
ant  on  the  death  of  Kobert  Pitt  the  fon. 

The  plaintiff /<^w4/'W  brought  his  bill  againfl:  the  execu- 
tors of  the  governor,  the  executors  of  Robert  Pitt  the  fon,  and 
againft  JtfAw  the  grandfon,  to  be  paid  the  1500/.  purchafc 
money;  and  though  it  appeared  in  the  caufe  by  the  plaintiff's 
own  witnefs,  that  in  1728,  the  plaintiff  had  paid  to  his  eldeft 
brother's  daughter  (being  the  heir  general  of  the  family) 
^50/.  for  her  joining  with  her  hufhand  in  a  deed  and  fine  to 
the  ufe  of  the  plaintiff  and  his  heirs,  {notc\  the  witnefs  faid, 
this  was  rather  to  clear  up  the  title  than  that  it  was  neccffary) 
firoin  whence  thp  defendant's  counfel   urged  it  to  be  eyu 

K  k  51  dcnt« 
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J-AroFORD     dent,  even   by  the  plaintifF's  own  {hewing,  that  he  bad  not 
J.  '"*  at  the  time  of  entering  into  the  articles   a  Rood   title  to  tbf 

prcmilics ; 

Yet,  by  thq  Mgjitr  of  the  Rslls^  it  is  fiifficient  if  the  patty 
entering  into  articles  to  fell  has  a  good  title  at  the  time  of  the 
decree,  the  direction  of  the  court  being  in  si}  tbefe  cafes  to 
enquire  whether  the  feller  catty  not  whether  he  £duld  make  a 
title  at  the  time  of  executing  the  agreement.  Iq  the  cafe  of 
Lord  StourtQtt  verfus  Sir  Thomas  Meers^  the  Lord  Stourt$n  2t 
%hc  time  of  the  articles  for  i  fale,  or  even  when  the  deqree  was 
pronounced,  could  not  make  ^  title,  the  reverfion  in  fee  being 
in  the  crown  ;  and  yet  the  court  indulged  him  with  time 
more  than  once  for  the  getting  in  this  title  from  the  crown, 
which  could  not  be  efte<5led  without  an  z€t  of  parliament  to  b^ 
obtained  in  the  following  fefCons;  however  it  was  at  length 
procured,  and  Sir  Thomas  Meers  decreed  to  be  the  purchafen 
Indeed  it  would  be  attended  with  great  inconveniencies,  were 
f  631  ]  decrees  to  di reft  an  enquiry,  whether  the  contra£lor  to  fell 
had  at  the  time  of  entring  into  fuch  contraft  a  title )  for  thus 
all  incumbrances  and  defers  mud  be  raked  into;  wherefore 
it  has  been  thought  fufficient  to  anfwer  the  end,  if  at  the  time 
of  the  decree  or  report  the  feller  can  make  a  good  title,  and 
accordingly  it  is  ufual  for  the  report  to  mention,  tbflt  if  fuch  i 
third  perfon  joins,  the  tide  will  be  good. 

Then  the  queftion  was  between  the  defendants^  whether 
the  devifees  of  Robert  Pitt  the  fon,  or  the  grandfon,  under  the 
will  of  the  governor,  were  entirled  to  the  lands  thus  articled  to 
be  purchafcd,  for  it  was  agreed  that  the  purchafe  money  was  to 
be  paid  by  the  executors  of  governor  Pitt. 

And  for  the  latter  it  was  obieftcd  by  the  Attorney  and  5jf. 
licitor  Qeneral,  that  when  the  governor  by  his  will  devifcd  all 
his  real,  apd  alfo  his  perfonal  eilate  to  be  laid  out  in  land,  a^d 
all  this  to  be  for  the  benefit  of  his  grandfon  Jobn^  after  the 
death  of  his  fpn  Robert  Pitty  either  in  one  Ihape  or  other,  thcfe 
lands  thus  agreed  to  be  purchafed  by  the  governor  {hould  pafs; 
that  nothing  copld  be  plainer  than  his  intention  to  difpofeof 
.all  his eftate  both  regl  and  perfonal;  and  Mr.  Solicitor  cited 
the  cafe  of  Greenhill  verfus  Greenhilly  2  rem.  679.  by  which  it 
,is  decreed,  that  wher^  4  man  articles  to  buy  land,  this  gives 

the 
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tbe  party  contrafling  an  equitable  intereft  in  fuch  land,  which 
he  may  dcvife,  though  before  the  day  on  which  the  convey- 
ance is  to  be  made. 

Mafter  ofth  Rolls :  I  admit  the  cafe  of  (a)  Gfeenhill  and 
GretnhlV^  in  which  1  rtiy  felf  was  of  courtfel,  to  have  bten  fd 
determined;  but  this  material  difFerence  is  obfervable  between 
the  two  cafes :  there  the  articles  for  the  purchafe  were  en* 
tered  into  by  the  teftator  before  he  made  his  will,  and  fo  the 
equitable  intereft  which  he  gained  thereby  was  well  dcvifable  j 
but  in  the  prefent  cafe  governor  PitVs  will  was  made  prior  to 
the  articles  for  this  purchafe,  before  he  had  any  equitable  \ti* 
tereft  in  the  land,  confequently  (i)  when  he  had  no  kind  of 
tide,  he  could  devife  nothing;  fo  that  this  intereft  in  the 
premifles  gained  by  the  governor's  articles  muft  have  de* 
fcemied  to  his  fon  Robert  Pitt  as  heir  at  law,  who  might  well 
devife  the  fame ;  and  though  it  may  at  Hrft  look  ftrange,  that 
when  the  governor  devifed  all  his  real  and  perfonal  eftate, 
thefc  words  fliould  not  carry  allj  yet  it  will  not  fecm  ftrange, 
when  it  is  confidered  that  an  eftate  purchafed  after  the  will 
cannot  pafs  thereby ;  now  thefe  articles  are  as  a  purchafe  fub^^ 
fequent,  and  though  the  governor's  executors  are  to  pay  for 
fuch  purchafe,  they  cannot  have  the  benefit  of  it,  being  to  ad* 
vance  the  money  only  as  a  debt  due  from  their  teftator. 

Decree  (2)  the  Mafter  to  enquire,  whether  the  plaintiff  can 
make  »  title^  if  he  can,  the  purchafe  money  to  be  paid  by  the 
governor's  executors  out  of  his  aflTets  ;  the  Mafter  to  fee  who 
has  been  In  pofleflion  fince  Lady-day  i^iby  at  which  time  the 
purchafe  money  was  to  be  paid  and  the  conveyance  com- 
pleated  )  intereft  and  cofts  to  be  referved  f. 


JliANGt^OUD 

Pitt* 

(tf)  See  alfa 
Hrece^.in  Cham 
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Onf  artlclci  tn 
buy  lands  a^d 
dies ;  his  exccti- 
tors  fli^Il  piy  th« 
mooevt  but  tli« 
heir  (hall  have 
the  lands. 


j-  Oft  appeal  to  the  Lord  Chancellcr  this  decree  was  afSrmed. 

(a)  Reg,  Lib.  B.  1730.  fol.  42J. 


(1)  Vide  Greinv,  Smith,  j  Atk.  57  a 
Pottery,  Potter,  l  V'cz.  ^j;. 


Kks 
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A^thJRoiis.  Blackbourn  verfus  Wcbfter  &  aK. 

750*.  pl.*3.    *  'T^HE  inhabitants  of  the  parifli  of //brn-C&ttrri  in  E£i3l% 

stwT^^mLz  '^^'"S  minded  to  build  a  work-houfe  for  fetting  the 

for  buihiipg  a  poor  to  work,  a  vcftry  was  called  and  held  the  4th  of  AfrU 

a  parjih,  and  '720,  whcH  it  was  agreed  to  *  build  the  work-houfe,  and  to 

onrl'iir[V"^  lay  out  a  fum  not  exceeding  300/.  in  building  the  fame;  thai 

d.^wniheni'-  the  moHCv  (houlJ  be  borrowed,  and  that  whoever  was  bound 

n^y*  the  piriOi       r»n        iit»i  •/•!!  •/%. 

(hdii repay;  £.  for  It  iuould  be  indemnined  by  the  pariih.  And  by  another 
2t':ifh'itrtr  ^'•Jcr  of  veftry  made  .the  8th  of  the  fame  month  the  firft  order 
be  made  tore.      was  Confirmed,  both  bein^  figned  by  the  vicaf  and  feveral 

imburlct'-pir-      ....  ^    ,  .^ 

ty  who  I  us        mhabitants  of  the  panih. 

down  this  mo. 

ncy.  In  purfuance  of  thefc  orders,  300/.  was  borrowed  of  Sir 

f  «5o^  ]  Thomas  Wehjhr^  and  the  plaintiff,  together  with  one  HtaA 
(who  is  fmce  dead  infolvent)  became  bound  for  the  payment 
thereof,  with  intereft :  the  300  /.  and  more  was  laid  out  in 
building  the  work-houfe,  which  became  beneficial  to  the  pa* 
riih,  the  poor's  rates  being  thereby  leirened«  Several  orders 
of  vtAry  were  afterwards  obtained  for  making  rates  for  re^ 
lief  of  the  poor,  which  were  collected,  but  fto  part  of  the  debt 
paid,  by  reafon  that  fome  pcrfons  who  came  into  the  pariib 
after  the  work-houfe  was  built,  oppofcd  the  payment,  and  irf 
particular,  when  an  order  of  veftry  was  made  for  levying* 
rate  for  relieving  the  poor  and  payment  of  this  debt,  they,  on 
an  appeal  to  the  quarter- fcfllons,  got  the  order,  which  bad 
been  made  below,  to  be  quafhcd.  The  300/.  not  being  paidi 
Sir  I'hcKiai  IVehJhr  put  the  bond  in  fuit  againft  the  plaintil^ 
who  being  forced  to  pay  the  money,  brought  this  bill  againit 
fuch  of  the  inhabitants  as  were  living,  and  againft  the  prcfcnt 
vicar,  church- wardens  and  overfecrs  of  the  poor  of  the  laid 
gjHrifh,  to  be  relieved  and  re-imburfed  what  money  he  had  paid^ 
with  intcreft  and  cofts,  and  to  be  indemnified. 

The  defendants  admitted  the  order,  the  borrowing  the 
300/.  and  the  building  of  the  work-houfe,  faying  they  were 
willing  to  come  into  any  lawful  means  within  their  power 
for  the  payment  of  this  debt,  but  that  it  had  been  oppofcd  bjf 
f  6ijl  1  ^^"^^'  *"  ^^^  parifli,  who  gave  out  that  no  rate  could  bylaw  be 
made  to  pay  the  debts  of  the  parifti^ 


Webster* 
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Majler  9f  the  Rolb :  The  plaintiff  has  a  very  juft  demand,  Black- 
ind  it  was  an  unconfcionable  thing  in  thofe  who  appealed  to  bourn  v.  1 
the  feffions.  Suppoftng  no  rate  could  by  virtue  of  the  43 
EUx^  be  made  for  payment  of  a  parKh-debt^  the  plaintiffoughc 
not  however,  in  a  cafe  of  this  nature,  to  be  without  a  remedy* 
Wherefore  decree  him  his  principal^  intereft^  and  cofts  at  law 
and  in  this  court  1  and  that  the  defendants  the  vicar>  church* 
wardens  and  overfeersof  thepoorof  thepari{h,do  call  a  veftry 
to  mak^  a  rate  for  the  payment  thereof  ^  and  in  cafe  any  of  the 
inhabitants  (hall  refufe  paying  what  they  (hall  be  rated,  the 
plaintiff  to  be  at  liberty  to  apply  to  the  court  ( t )  ;  fince  I  do 
not  fee  why  the  court  may  not  as  well  compel  thofe  who  are 
not  parties  to  pay  the  rate^  as  order  tcnahts^  though  ndt  par** 
ties,  to  pay  their  rents,  and  forafmuch  as  the  defendants  have 
put  in  a  fair  anfwer,  decree  them  their  cofts  to  be  raifed  by  the 
faid  rates;  but  if  thofe  who  had  appealed  to  the  quarter-fef- 
fions  had  been  before  the  court^  they  fhould  have  paid  all  thf 
cofts  (2}. 


(1)  "  To  compel  fuch  parilhioners  (2)  Bat  In  GreenfieU  v,  Rcy nail  before 

"  to  pay  their  proportions  of  the  faid  Lord  Thurlo'-w  on  2 id  A^ai;.  1780.  his 

•'  rate,  or  for  a   fale  of  the  land,   on  Lordfliip  doubted  the  authority  of  this 

'•  which  the  faid  work  houfe  ii  built.'*  cafe;  et  vide  Baitelcy  v.  Cook^  Pre.  Cha» 

Reg.  Lib.  A.  1730.  fol.  509.  42.     ^\\^ Kings,  f/avci/tDong,  iii. 


»i^i»fii*l     liUfciaiili      mi iiiril'i        I  H 


Itk4  D  £ 
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Cafe  i99«  ^x  parte  Ludlow* 

Lord  Chao- 
cellor  King. 


2  Eq.  Ca.  Ab. 
58a.  pi.  4. 


MR.  Liidltnu/y  late  a  bencher  of  the  TempU^  having  a 
daughter  ElizabAb^  who  was  found  a  lunatick,  and 
being  feifed  of  a  real  eflate  of  near  500/.  per  ann.  and  poflef- 
fed  of  a  perfonal  eftate  amdunting  to  about  600  /•  by  will  made 
his  fider  Mrs.  Bathurft  ekecutrix  and  refiduary  legatee,  in 
cafe  his  daughter  (hould  not  recover  from  her  lunacy;  but  if 
ihe  did,  then  the  daughter  to  be  executrix  and  reliduary  lega- 
tee, and  to  remain  under  the  ciire  of  Mrs.  Bathurft  during  the 
continuance  of  her  infanity  of  mind.  Afterwards  Mrs.  Batb- 
urjl  made  her  will,  appointing  thereby  one  Rahtrt  Bog  of 
Dolors  Commons  her  executor  and  reflduary  legatee,  and  de* 
vifed,  as  far  as  in  her  lay,  the  cuftody  of  her  niece  the  luna- 
tick  to  the  faid  Mr.  Bog^  who  having  prov'd  the  will,  and 
tinder-colour  thereof  got  the  lunatick  under  his  care,  petition* 
cd  the  court  for  the  cuftody  of  the  pcrfon. 
P  -         On  the  other  hand,  Henry  Strangeways^  who  was  coufin  of 

*'  ^  •'  the  lunatick, -y/s.  the  lunatick's  grand-father's  fitter's  fecond 
grandfon,  petitioned  for  the  cuftody  of  the  perfon,  as  did  alfo 
Mrs.  Rachael MaJl^rSyiNho  was  another  fecond  coufin  of  the 
lunatick,  zlz.  the  lunatick's  grandfather's  youngeft  fifter's 
grandaughter,  and  fifter  of  Sir  Harcourt  Majltru 

ly?,  For  Mr.  Bog  it  was  infifted,  that  though  the  devife  of 
Mrs.  Baihurfi  the  aunt  was  not  good  in  law,  yet  it  might 
amount  to  a  recommendation  of  him  to  the  court  by  one  who^ 
as  (he  was  a  near  relation,  and  herfelf  intrufted  with  the  care 
of  the  lunatick,  by  her  own  father,  muft  be  fuppofed  beft  to 
know  the  lunatick^  and  fuch  recommendation  would  be  of  weight 
with  the  court.  That  Mrs.  Bathurft^  being  the  father's 
executrix,  ftood  in  his  place,  confequently  it  was  as  the  father's 
own  appointment,  more  efpecially  when  the  other  two  com« 
petitors  were  not  unexceptionable ;  for  as  it  was  an  excep* 

tioa 


I 
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tion  to  the  heir  that  he  (hould  not  be  cntrufted  with  the  ^^  ^^^^^ 
cuftody  of  the  perfon,  fince  he  was  to  be  a  gainer  of  the  real  LvDiow. 
eftate  by  the  death  of  the  lunaticic,  fo  thefetwo  competitorS| 
being  two  of  the  next  of  kin,  would,  on  her  death,  come  iti 
for  a  (hare  of  the  perfona]  eftate,  under  the  ftatute  of  diftribu* 
tion,  the  value  of  which  might  happen  to  be  more  than  that 
of  the  land ;  or  at  leaft,  fuppofmg  the  perfonal  cilate  were  to 
increafe  by  the  continuance  of  the  lunatick's  life,  it  was  their 
intereft  however  that  her  lunacy  (hould  continue^  and  (he 
remain  incapable  of  making  a  will* 

IJ^,  For  Mr.  Strangeways  it  was  alledged,  that  he  was  an 
houfe-keeper,  a  perfon  of  a  very  fair  charadler,  and  feveral 
affidavits  were  read  proving  the  great  liking  and  afFc£iion 
which  the  lunatick  took  to  her  coufin  Strangeways^  and  the 
gfcat  diflike  and  iverfion  (he  had  to  Mrs.  Maften^  which*  ^  ^^  ^ 
arofe  (as  was  conceived)  from  her  brother  Sir  Harcourt 
Majiers  (one  of  the  directors  of  the  South- jea  in  1720.)  having 
drawn  in  the  lunatick's  father  to  put  his  fubftance  into  the 
South' fea J  where  a  great  part  of  it  was  loft;  and  that  there- 
upon it  had  been  the  ufual  exprefllon  of  the  father,  that  Sir 
JIarcourt  Majlers  had  drawn  him'tnto  afecret. 

But  taking  this  in  the  beft  fenfe,  even  fuppofmg  Sir  Har^ 
^««r/  did  not  by  any  indire£k  means  induce  the  father  to  be  an 
adventurer  in  the  South-fea^  yet  if  upon  this,  or  any  other 
(though  a  groundlefs)  occafion,  the  lunatick  had  cntertain'd 
fuch  thoughts,  (and  (he  plainly  appeared  to  be  uncafy  when  in 
the  cuftody  of  any  of  the  family  of  the  Mafiers's^  and  raved, 
becoming  much  difordercd  at  the  fight  of  them)  all  this 
would  be  regarded  by  the  court,  which  would  ufe  its 
endeavours  to  make  thefe  unfortunate  perfons  as  eafy  as 
poQible.  And  feveral  afiidavits  were  read,  proving,  that 
whenever  Mr.  Strangeways  appeared,  the  lunatick,  tho*  be- 
fore in  her  furious  fits,  would  on  a  fudden  grow  calm  j  where- 
fore, as  committing  her  to  the  care  of  Strangeways  might  facili- 
tate her  cure,  or  make  her  more  eafy  under  the  continuance 
^f  her  diftemper,  fo  the  placing  her  with  one  for  whom  (he  had 
in  averfion,  might  (it  was  fald)  prevent  her  cure,  or  retard  it^ 
ind  make  her  more  uneafy  in  the  mean  time, 

yifyj  On  behalf  of  Mrs.  iJ/^^rj  affidavits  were  produced, 
hewing  that  the  lunatick's  expreffions  of  averfion   to  the 

family 


Ev  parte 
Ludlow. 

[638  ] 

Father  or  uncle 
devlfes  the  cuf- 
tui)y  of  aluna- 
tick  fon  or  ne  • 
phew  who  is 
above  II,  cbu 
vaiii. 


*f  he  cotirt  will 
not  grant  the 
£Ultody  uf  the 
lunatick*s  ptr- 
(*m  CO  the  next 
heir  9  but  the 
being  entitled  to 
« Jharc  of  the 
perfonal  eftate 
by  the  ftatute  of 
ciAribution,  it 
no  objection, 
(tf)  See  Mr. 
Juftice  Dor* 
mer^s  caic,  ante 

(^)  Sec  Nral's 
cafe,  ante  544* 


Inconvenient  to 
grant  the  cuf- 
Tody  of  a  luna- 
t.'cic  tatAo. 
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family  of  the  Mafieri^i  were  only  in  her  raving  fits,  at  wbic^ 
time  {he  would  ufe  all  her  relations  alike  llL 

Lord  Chancellor :  As  to  the  will  of  Mrs.  Baihurfl  dcvifing 
thecullodyofher  niece  to  Mr.  Bog^  it  is  abfolutely  void|  the 
father  hitnfelf  could  not  make  fuch  a  will,  tho'  be  might  dif- 
pofeoftheguardianfbrp  of  his  child  till  twenty-one,  yet  after 
that  age  (which  is  the  prefent  cafe)  he  had  no  fuch  power  > 
and  taking  the  will  out  of  the  cafe,  Mr«  B$g^  being  no  relation^ 
is  as  a  mere  ftranger,  confequently  againft  the  near  relations 
of  the  lunatick  he  can  have  no  pretence  of  claim  to  the 
cuftody  of  the  pe/fon, 

It  is  true,  when  the  party  feeklng  the  ctjftody  of  the  luna* 
tick's  pcrfon  has  been  heir  at  law,  or  next  entitled  to  the  real 
eftate  after  the  lunatick's  death,  this  has  prevailed  as  an  ob- 
jcdion,  tho'  much  more  confiderable  formerly  than  of  {a)  late  J 
but  the  being  next  of  kin,  fo  as  to  be  entitled  xo  a  (hare  of  the 
perfonal  eftate  of  the  lunatick,  is  {b)  no  objeAion,  nor  do  1 
remember  it  ever  to  have  prevailed ;  for  the  perfonal  eftate  in 
all  probability  will  increafe  by  the  continuance  of  the  lunatick's 
life,  confequently  it  muft  be  for  the  advantage  of  the  com- 
miltee  to  preferve  fuch  life,  and  to  be  more  careful  and  tender 
of  it.  In  the  prefent  cafe  the  degree  of  relation  is  equals 
which  may  fccm  to  entitle  both  the  competitors :  but  as  t 
have  found  by  experience,  that  granting  the  commitment  to 
two  has  been  attended  with  Inconveniencies,  by  occafioning 
fuits,  and  putting  the  eftate  to  great  expence ;  and  fince  Mrs. 
Majicrsj  being  of  the  fame  fex,  may  probably  better  know  how 
to  take  care  of  the  lunatick,  and  in  this  refpe6t  be  more  tender 
of  her  J  let  the  cuftody  of  the  lunatick's  perfon  be  granted  to 
her  fccond  coufm  Mrs.  Majiers  in  preference  to  her  other  Se- 
cond coufin  Mr.  Strangewajs^ 


*  Milner  verfus  Colmcr* 


Cafe  2oo» 

cellor  KiNG^  T^  ^  ^  defendant  Calmer  was  a  younger  brother  of  a  god 
J  Eq.  Ca.  Ab.  X  family,  and  a  thriving  tradefman  and  freeman  of  Lw* 
Hufbi'ndmar.      don.     The  plaintift"*s  late  huiband  Mr.  Milmr  was  a  very  rich 

ries  an  infant  ^  .        j. 

entitled  to  a  great  perfonal  eftate,  pending  a  bill  for  an  account  of  fuch  eAate,  an<3  appUestothe 
court  for  his  wife's  portion,  which  dircdls  him  to  make  his  propof.tls  before  the  MaiUr)  thecoart 
accepts  propofalt  from  the  huiband  to  fetUc  only  part  of  her  fortMti;  on  the  wife  and  her  ifroe. 

'»639  ]  merchant, 
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Ihcrchant,  a  freeman  of  London^  and  died  inteftate,  leaving  the  MiLneh  v. 
plaintiff  his  widow  and  fcvcral  children.  There  had  been  for  Colmb«« 
feme  time  a  fuit  depending  in  court,  wherein  an  account  was 
decreed  to  be  taken  of  Mr.  Milner*%  pcrfonal  eftate,  one  third 
of  which,  according  to  the  cuftom,  was  decreed  to  the  wife, 
the  other  two  thirds  to  the  children*  And  the  defendant 
Colmtr  having,  without  the  confcnt  of  the  court,  or  of  the 
mother,  married  one  of  the  infant  daughters  of  Mr.  Mtlner^ 
whofe  portion  was  14000/*  and  applying  to  the  court  for  his 
wife's  portion^  he  was  fent  to  a  Maflef  to  ttlakc  propofals  as  to 
the  fcttlement  which  he  was  willing  to  make  on  his  wife ; 
whereupon  Mr.  Colmer  offered  to  fettle  4000/.  part  of  his 
wife's  own  fortune,  on  him  and  i&er  and  her  ifTje ;  and  furthef 
to  be  bound,  in  cafe  his  elder  brother,  who  had  then  noilTie, 
(hould  die  without  iffue  male  iit  his  the  defendant  Co/mrr's 
Jife-tlmc,  to  ffcttle  500/.  per  annum ^  of  the  family  eflate  upon 
his  faid  wife  for  her  jointure,  alledging  that,  he  being  a  free- 
man oi  Lo7:d:n^  the  cuflom  of  the  city  was  alone  a  provifion 
for  his  ifTue. 

The  mattcf  coming  on  upon  this  report,  it  was  infifled  on 
for  the  defendant,  that  this  portion  of  the  wife's  being  per- 
fonal  eftate,  the  right  thereto  by  law  vefted  in  the  hufband, 
and  that  it  was  fomcwhat  extraordinary  for  a  court  of  equity 
to  interpofe  or  meddle  where  the  law  gives  a  plain  title  to 
the  hufband,  efpecially  where  the  hufband  was  a  perfon  in  f  gjQ  1 
trade,  a  thriving  man,  of  a  good  family,  and  propofed  to  fet- 
tle fome  part  of  the  money,  fo  far  as  .to  fecure  againft  want 
both  the  wife  and  children  ;  that  the  reft  would  probably  turn 
to  better  account  in  the  way  of  trade,  even  to  the  wife 
and  her  children,  than  if  invcftcd  in  a  purchafe  and  fettled. 
That  the  covenant  to  fettle  500/.  per  annunty  purfuant  to  a 
power  in  the  family  fettlcment,  was  a  confiderable  addition, 
there  being  but  one  brother  before  the  defendant,  who  was 
beyond  fca,  had  no  child  as  yet,  nor  was  likely  to  have  any  by 
his  lady,  who  did  not  live  with  himj  and  then  not  only  the 
500/.  per  annum ]o\nt\iTt  would  bo  made,  but  the  family  eftate, 
which  was  icoo/.  per  annum  in  IFarwickJhire^  would  come  to 
the  defendant  Colmer  and  his  children  (if  fons)  by  this  wife* 
That  the  hufband's  being  a  freeman  of  London  has  been 
thought  a  confiderable  ingredient,  and  therefore  fcveral  per- 
%  fous 


|MxtNE1t«Cf. 
COLMER. 

(«)  See  the  ctfe 
of  Frederick  V« 
Fredcricky  Yol« 
I.  7IO* 
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T>^o*  where  the 
buftiand  has  a 
k|»l  Citl«  CO 
his  wife^s 
perfonal  eftate, 
equity  WJ II  not 
iBterpofe  in  pre* 
judiccvf  fu:h 
fight ;   yet 
where  be  cannot 
get  at  it  without 
the  aiCiance  of 
this  court,  it 
wtll  put  termi 
Upon  bim« 
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fons  have  been  ordered  to  (a)  to  take  up  their  freedom,  to  the 
iritetit  their  Wives  and  children  might  be  entitled  to  their  pro^ 
vifions  by  the  cudom  of  London  i  and  though  the  freeman 
itiight  lay  out  his  perfonal  eftate  In  land,  yet  tradefmen  are  not 
apt  to  take  theif  money  out  of  trade,  which  generally  yields 
greater  profit,  and  to  inveft  it  in  laild,  where  the  annual  In- 
tome  is  frequently  very  incoiifidefable  in  compatifoii  of  the 
profit  arifing  by  trade. 

That  if  the  fole  reafonable  occafion  of  the  interpoCtion  of 
the  court  in  this  cafe  was  the  defendant's  wife  being  then  an 
infant,  (he  was  now  of  age,  and  prefent  in  court,  ready  to 
give  her  confent  that  her  hufband  fhould  have  th6  re/idue  of 
her  portion }  which  confent  of  hers  befofe  a  judge,  upon  a 
fine,  would  devefl  her  of  any  real  eftate,  aforit§ri  would  fiich 
confent  when  given  by  her  before  the  Lord  ChanciUor  himfelf, 
be  fuf&cient  to  put  an  end  to  fuch  interpofition  of  the  Court, 
and  induce  it  to  permit  the  defendant  to  receive  What  by  law 
he  was  before  entitled  to,  the  perfonal  eftate^ 

On  the  other  fide  It  was  faid  to  be  the  fettled  diflin£Uon^ 
that  where  thehufband  has  a  legal  title  to  the  wife's  perfonal 
rftatc,  which  he  can  come  at  bylaw  without  the  aid  of  equity, 
this  court  will  not  in  fuch  cafe  interpofe :  but  where  the  appli- 
cation by  the  hufband  is  in  equity,  for  his  wife's  portion  in  the 
hands  of  the  court,  or  perhaps  of  a  receiver,  there,  if  the  huf- 
band wilt  have  equity,  he  muft  do  equity.  That  the  prefent  cafe 
was  much  ftronger,  the  court  having  a£tually  referred  it  to  a 
Mafber  to  receive  propofals,  and  the  hufband,  in  confequence 
thereof,  having  made  them  |  all  which  would  be  vain,  were  the 
hnfband  to  have  bis  wife's  portion  upon  a  fuppofition  of  'being 
entitled  to  it  by  law ;  that  now  the  only  queftion  was,  whe- 
ther the  propofals  were  reafonable  or  not,  and  the  fame  as  if 
before  the  marriage  they  had  been  made  to  the  parent  or 
guardian  of  the  lady  ;  the  court  being  now  her  guardian,  and 
in  loco  parentis ;  and  it  would  hardly  have  been  thoDght  a  rea- 
fonable  propofaI,had  the  hufband  offered  to  fettle  not  above  a 
third  part  of  his  wife's  own  portion;  that  the  covenant  to 
fettle  a  jointure  of  500/.  ptr  annuniy  part  of  the  family  eflate, 
when  in  poflcffion,  wias  iptirely  precarious ;  the  brother  might 
have  iffue  by.  this  or  by  any  other  wife,  or  might  furvive  the 
defendant  \  in  any  of  which  cafes,  the  defendant's  power  of 

makiQ| 
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waking  a  jointure,  being  to  take  efFcft  only  when  in  poflcf-     Milnir^ 
fiotif  bit  ••vtfnant  for  that  purpofe  would  be  of  no  fignification*      Colmb*. 
Alfo  as  to  the  cuftom  of  London^  that  was  faid  to  be  as  pre* 
carious,   the   freeman  might  difpofe  of  his  perfonal  eftate, 
contrad  debts,  might  mifcarry  in  the  world,  or  realise  his 
cffeds ;  in  any  of  which  cafes  the  cuftom  would  not   take 
place ;  and  tho*  the  gains  in  trade  might  fometimes  be  confi-      [  5^2 
derable,  yet  money  imployed  in  trade  was  alfo  fubjefl  to  very 
great  accidents  \  for'which  reafons  it  was  hoped  that  the  por- 
tion which  the  wife  brought,  or  at  leaft  more  of  it  than  had 
been  ofFered  by  the  hufband,  fliould  be  invefted  in  lands  or 
fettled  ( I ). 

Lord  Chancellor  faid,  he  thought  it  extraordinary  that  this 
court  (bould  interpofe  againft  the  hufband  in  cafes  where  the 
law  gives  him  a  title  to  the  wife's  perfonal  eftate ;  and  doubt- 
ed, experience  had  ihewn,  that  fuch  interpoiition,  unlefs  where 
the  hufband  has  appeared  to  be  a  profligate  or  extravagant 
man,  had  been  the  occafion  rather  of  mifchief  than  good. 

Whereupon  his  lordihip  examined  the  wife  in  court  as  to 
her  confent,  afking  her,  whether  (be  underftood  the  propofals 
made  by  her  hufband;  which  (he  repeated  to  the  court,  and 
made  it  appear  (he  did  underftand  them  \  adding,  that  her 
hufband  had  been  put  to  great  charge,  trouble  and  lofs  of  time 
in  this  furt,  for  which  reafon  (he  defired  that  without  more 
trouble  he  might  have  the  remainder  of  her  portion,  (he  being 
fatisfied  he  had  intentions  to  do  more  for  her. 

Then  his  Lordfhip  recommended  it  to  the  hu(band  to  add 
to  his  propofals ;  but  he  anfwering,  that  he  could  not  convt* 
nicntly  do  it  (a)» 


( I )  Vide  Jacoh/en  v.  WillULmfin^  ante,  fuch  manner  as  the  court  fliould  approve^ 

I  voL  382.     J7«^i/  v.  Brander^  ante,  and  alfi  that  the  wife's  (hare  (being  one 

I  vol.  4j8,     if/^in€k  v*  Fagii  Bunb.  86.  third)  of  a  fum  of  1 2,92c  /.  1 2/.  3 /»  J 

Harri/M  v.  Butkli^  I  Sera.  239.  due  from   one  of  the   defendants    to 

(3)  But  by  the  Regifler's  bookitap«  the  teflator*s  eflate,   ihould  be  inveft* 

pears  that  Colmir  did  in  court  propofe  ed  in  like   manner,   when    the  (ane 

hat  5000/,  part  of  the  wife's  fortune  ihould   be  paid  in — and  the  order  ii 

buald  be  laid  oat  in  lands  to  be  fettled  drawn  up  accordingly.     Reg.  Lib.  B» 

m  them  and  the  i^uc  of  the  marriage  in  173 1«  fol.  99* 

The 
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Milker  v.  The  court  faid,  the  covenant  to  make  a  jointure  of  500/* 

Coi^EMi«.f       ^^^  tfnnum^  when  in  pofTeflion    of  the  family  cftate,    though 
contingent,  was  yet  to  be  confiderpd  and  valued  j  and  there- 
fore directed  that  the  defendant  giving  fuch  covenant,  the  re*r 
C  ^43  ]       ^^^^^  °^  ^^^  portion,  dcdudling  the  fum  propofcd  to  be  invefte4 

40  land  and  fettlvd  as  above,  {hoqld  be  paid  to  him  (i), 
^ ..  »       ■   ■   ,       ■     ■  „ 

(i)  \'AtAJf?mf  V.  Pierce^  poft.    3  vol.      part^  Hicham,  z  Vez.  57J. 
1 1.     ff'JlIaitf  v.  Qajt   2  Atk.  67.     Ex 

Cafe  Ml,  Hobart  verfus  Abbot. 

cellor  King.  I  N  a  bill  to  foreclofe,  the  cafe  was  :  >/.  made  %  mortgage  fcr 

E    Ca  Ab.  ^  ^^"""^  ^^  S^^  y^^*"^  ^°^  fecuring  350  /.  and  inhered   to  5, 

i<^.  pi.i*.  who  folong  fmceas  1705  affign^d  the  term  to  C.  redeemable 

ftge^is  m*ric  to  by  himfclf  on  the   payment  pf  300/.  B.  died,  C.  brought  a 

h^Tn\^^!  bill  ag5^inft  jf.  to  redeem,  or  be  foreclofed  \  and  though  but  a 

niakrsan  under  derivative  mortgagee,  yet  he  did  not  make  the  reprcfentatives 

^r^cwiVc.  *  of  5.  the  original  mortgagee  pju-tips. 

Vint^s  a  bill  to 

foreclofe  i  B.  the  original  mortga^y  or  {1^  caf«  of  bit  death  hit  reprefcntatlye^  onght  ta  be  made  % 

?wty. 

Cur^:  Here  is  plainly  ^  want  of  proper  parses,  B.  had  2^ 
right  to  redeem  C  and  to  prevent  a^noth^r  account, as  to  wbat 
is  due  upon  the  original  mortgage,  his  reprefentatives  ougb( 
to  be  before  the  court  ( 1 ). 


(0  Reg.  Lib.  A-  »73l-  fol.  99. 


Cafe  102.  Taylor  verfus  At  wood, 

t  Eq.  Ca.  Ab.  'T  T  T  H  E  R  E  an  ini'txnt  is  defendant,  the  afi^davit  of  fer^ 
Where  an 'm-  ^^  vice  to  hear  judgment  muft  be,  that  the  guardian 
Unti-dejen-       was  fcrvcd,  not  the  infant,  and  this  (as  it  feems)  though  the 

daat,  the  fcrvice  '  '  ^  .  .  ^ 

Qx*  tht  fubpana  infant  be  above  fourteen^  or  want  ever  fo  little  of  twenty-one ; 
I^cnt^muff  be  and  the  ferving  of  the  infant  is  not  good,  for  non  conftat  but  the 
on  the  guardian,  jj^fant  mi-ght  be  in  his  cradle;  or  fhould  it  appear  by  the  bill 
f^u  that  he  is  near  twenty-one,  yet,  being  not  able  to  defend  him- 

fclf, the  fervice  muft  be  on  the  perfon  appointed  by  the  comf 
to  defend  him, 

Beonel 
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•  Bcnnet  verfus  Whitehead* 

TH  E  King  under  the  duchy  feal  granted  to  Mr.  Serjeant 
Bennet  Kingfind  Park  in  Hampjhire  for  twenty-on^  years; 
ivhich  expired  at  Michaelmas  1728*  Serjeant  B/««// by  his 
will  devifed  the  leafehold  premiiTes  to  his  younger  Ton  Thomas 
Binnet  (the  Mafter  in  chancery)  and  made  his  cldcft  fon  John 
Bsnmt  (another  Mafter)  his  executor,  and  died  23  Dec.  1 723. 
Thomas  Bennet^  the  younger  fon  and  devifec  of  the  leafehold, 
in  1728,  brought  his  bill  againft  the  defendant  (/w/^^*  ^Z")  for 
the  ipeine  profits  of  part  of  the  premises,  having  bimfelf  been 
in  pofTeffion  of  the  other  part  from  his  father's  death  ;  and  it 
appearing,  that  a  counterpart  of  a  leafe  was  delivered  by  one 
who  had  been  the  defendant's  agent  to  the  plaintiff  Bennet^ 
by  which  the  prcmiflbs  in  qucftion  were  formerly  leafed  by 
the  crown  under  the  duchy  feal  to  thq  defendant  jyhiieheady 
which  counterpart  was  executed  by  the  defendant  himfelf,  and 
now  produced ;  and  the  lands  therein  mentioned  being  the 
fame  as  were  granted  by  the  latter  leafe  to  Mr.  Serjeant  Ben* 
net:  this  f^tisfied  the  court  of  the  plaintiff's  light  5  v^hereford 
the  defendant  (who  pretended  to  the  inheritance  ofthepre- 
mifl'es)  was  decreed  to  account  with  the  plaintjff  for  tho 
profits. 

But  then  %ie  qqeftion  was,  from  what  time  this  account 
(hould  be  taken,  whether  from  the  filing  of  the  bill  only,  or 
from  the  death  of  the  plaiiUiiF's  father,  at  which  time  the 
plaintiff's  title  accrued  f 

And  it  was  objcvScd,  that  the  bringing  of  the  bill  was  to  be 
looked  upon  as  an  entry  of  the  plaintiff  upon  the  premiffes, 
from  which  time  only  he  fhould  be  entiilt^d  to  the  profits.  In- 
deed in  cafe  of  a  third  pcrfon's  entering  upon  the  lands  of  an 
infant,  fuch  infant,  when  he  comes  of  age,  (liall  by  a  bill  In 
equity  recover  the  profits  from  the  time  of  the  firft  entry; 
but  the  reafon  is,  becaufe  where  one  enters  on  an  infant  he  is 
chargeable  as  bailiff  or  guardian,  and  no  laches  (hall  be  im- 
puted to  the  infant  j  wherefore  it  will  be  conftrued  as  if  he 
had  entered  as  foon  as  his  right  accrued ;  whereas  it  might 
reafonably  be  impuicd  as  laches  to  the  plaintiff  Mr.   Bennett 

that 


Cafe  203. 

Lord  Chan- 
cellor Ki  KG. 

2  Eq.  Ca.  Ab, 

7.  pi.  17. 
^8S.  pi.  3. 
Account  oif  pr<^ 
fits  from  tMThat 
time,  where 
from  the  time 
of  the  title  ac- 
cruing, and 
Where  only  from 
filing  the  bill* 

1*644] 


[645] 

One  in  poiTcilion 
of  lands  belong, 
ing  to  an  infant) 
if  the  infant 
whon  of  age 
makes  out  hi« 
titic,  ha  Oiall 
rev-over  the 
profits  in  eqnify 
from  the  firft 
accruing  of  hir 
title;  and  not 
from  the  fiV\n% 
of  his  biU  •« ij. 
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The  jefendtBC 
Aall  Account 
for  profits  from 
the  time  the 
ptaintifT*!  right 
Ctcrued,  and 
pot  from  the 
time  of  filing 
t^e  bin  only,  if 
the  defendant 
hn  concealedthe 
deedt  and  wri* 
tings  making 
out  the  plain- 
tiflFs  title. 

[*646] 


that  he  did  not  bring  his  bill  before  ;  that  as  the  court  might 
go  back  five  years  before  the  bringing  of  the  bill,  by  the  fame 
reafon  it  might  go  back  twenty-five  or  fifty  years  j  befides  the 
account  ought  not  to  be  decreed  without  an  ifluc  firft  dire^ed 
to  try,  whether  the  premlfles  in  qucftion  were  part  of  tbcpre- 
miflcs  comprifed  in  the  loafo  under  the  duchy  feal,  {viz,)  part 
of  King/and  Park,   in   regard   the    fubfequent  leafe  made  to 

Serjeant   Bennet  from  the   year  ,  would  by  the  fame 

reafpn  bind  the  premifles  ;  and  the  defendant  pretended  to  an 
inheritance  therein,  which  ought  not  to  be  affeded  without 
a  trial.  Farther,  the  plaintifF  claimpd  title  to  the  leafehold 
premifles  without  (hewing  an  aflfent  to  the  de?ife  .thereof  by 
the  executor  of  Serjeant  BenneU  which  he  ought  to  have 
done. 

Lord  Cbancell^r ;  The  n^mes  of  thefe  me^ows  being  ez- 
prefsly  mentioned  in  this  leafe  from  the  duchy,  and  being  the 
fame  which  the  defendant  owns  he  has  been  in  pofleiFion  o4 
they  muft  be  intended  the  fame  lands,  for  n<i  one  will  pre- 
fume,  unlcfs  it  be  proved,  that  there  are  two  meadows  of  tli$ 
fame  name  i  then  as  the  plaintifF's  right  accrued  upon  his 
father's  death  by  virtue  of  the  will,  be  mult  from  that  time  be 
*  entitled  to  the  rents  and  profits  of  the  premiiTesi  and  the 
rather  againft  the  defendant,  as  he  had  the  deed  and  counts? 
part  of  the  leafe  in  his  poflefiion  which  made  out  the  plaintiflF's 
title,  and  it  was  the  defendant's  agent  who  delivered  the  deed 
to  the  plaintiff;  it  is  fufficiently  clear,  that  the  lands  in  con- 
troverfy  are  the  very  lands  comprifed  in  the  duchy  leafe  ;  the 
defendant  or  his  anceftors  having  accepted  the  fame,  fhewi 
they  had  no  other  title  than  under  fuch  leafe ;  all  which  is 
made  more  evident  by  the  defendant,  who  now  claims  tha 
premiflf  s  as  a  fee-fimple,  not  being  able  to  fliew  any  deed,  fine, 
conveyance  or  fettlement,  by  which  they  were  conveyed  as 
fee-fimple  lands.  As  to  the  objeftion,  that  the  plaintiflF  claims 
title  to  the  leafehold  without  (hewing  an  afient  to  the  devife 
thereof  by  the  executor  of  his  father  j  it  appears  the  plain- 
tiff was  in  pofTcffion  of  part  of  the  premifles,  which  is  a 
fuficient  proof  of  the  executor's  confent,  efpecially  when 
the  executor  docs  not  appear  to  have  made  any  claim  him- 
fclf  thereto. 

Peered 
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Decree  tke  defendant  to  account  with  the  plaintifF  for  the  Fenn/t  v. 
rents  auid  profits  of  the  leafehold  premifles  from  the  death  of      White- 
his  father  Serjeant  Btnuit^  from  which  time  his  title  thereto      ."^^^* 
accrued  by  virtue  of  his  father's  will  ( i }  • 

(l)  Reg.  Lib.  A.    1731.  fol.  124.      Lot^TewnJbendv.  Jjh,  3  Atk.  340* 
St  vide  Dormer  v*  ForU/cui,  3  Atk.  1 24* 


Griells  verfus  GanfelU  Cifc204. 

Lotkx  Ciian- 

ON  petition  to  amend  a  depofition  of  a  witnefs  (one  I)«-  ^^^^^^^  King. 
bottrJiiu  a  clergyman,  who  had  been  examined  in  this  *  ^^',.^5*  ^'*'^* 
caufe)  the  witnefs  was  ordered  to  attend,  as  was  alfo  the  cxa-  a  depofition  of « 
miner,  the  latter  of  whom,  being  examined  by  the  Lord  Chan-  rd  aitcrpubii- 
^^Zbr,  fwore  he  took  the  depofition  truly  from   the  mouth  of  ^^^^'*'^' 
the  witnefs,  to  whom  the  depofition  was  afterwards  diftinclly  [  647  ] 
ready  and  then  the  witneft  fubfcribed  his  name. 

The  witnefs  being  examined  did  not  fwear  pofitively  that 
the  examiner  had  t^ken  his  depofition  falfe,  but  that  be  was 
induced  to  believe  he  did  not  exprefs  himfeif  in  the  manner  the 
depofition  was  taken,  and  was  pofitive  he  did  not  intend  or 
mean  to  fwear  as  the  examiner  had  taken  it,  but  that  he  really 
intended  to  fwear  in  the  manner  as  the  amendment  was  de« 
fired,  and  that  the  fame  was  what  he  had  before  declared  in 
converfation ;  as  alfo  what  another  witnefs  in  the  caufe  had 
pofitively  fworn. 

The  counfel  on  the  other  fide  infifted,  that  though  there 
were  inftanccs  where  a  defendant's  anfwer  had  been  amend- 
M,  yet  [a)  no  precedent  could  be  produced  for  amending  a   (tf)VidetChtA 
depofition  after  publication  ;  or  at  leaft  if  the  court  was   in*      **  ^^' 
dined  to  amend,  this  virould  be  better  deferred  to  the  hearing, 
when  it  would  be  more  fully  poflefled  of  the  whole  matter. 

Lord  Chancelbr :  Where  it  appears  to  the  court,  that  either 
the  examiner  is  miflaken  in  taking  the  depofition',  or  the 
witnefs  in  making  it,  I  think  it  for  the  advancement  of  truth  ' 
and  juftice,  that  the  mlflake  (hould  be  amended ;  and  the 
fooner  this  is  done  the  better,  in  regard  the  witnefs  may  be 
dead,  or  in  remote  parts,  before  the  hearing  ;  it  would  be  hard 
and  unjufl  to  pin  a  witnefs  down  to  what  is   a  miftake,  by 

Vol.  II.  L  1  denying 
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AntiLts  V.    denying  to  rciSify  it.     As  to  what  has  been  objected  of  tfid^ 

Gaicscll.      inconvenience  of  amending  the  depoGtion  after  publicatioir^ 

it  was  impoflible  to  know  it  until  publication  ;  wherefore  let 

the  depofitioii  be  amended^  as  defued^  and  the  wltnels  fwtar 

it  over  again  (i). 

"  '       II  ^  ■   .J. ■-»*>— ^ —  I    --' '11       '        - 

(i)  Reg.Lib.  A.  1731.  fol.  954 


^dlorKiNO 
C*648  ] 


Cafe  205.     ♦  Lady  Jane  Holt,  Widow  of  John! 

Lord  Chan.       Holt,  Efq;   who  was  Nephew  j 

find  Heir  of  the  Lord  Chief  .>  P^*»»'»^t 
Juftice  Holt,  J 

Rowland  Holt   Ccn.   the    next! 
.  Brother  and  Heir  of  the  faid  { 

John  Holt,  and  his  cldeft  Son  f  defendants. 

Rowland  Holt,  j 

Thomas     Gibfon,     Ef<}j     and  1 
others.   Creditors  of  the  faid  f  Plaintiffs  > 
John  Holt,  ■* 

Lady  Jane  Holt,  Defendant, 


TH  £  bill  of  the  la^Jy  Jane  Helt  was  chiefly  to  have  an 
additional  jointure  made  to  her,  purfuant  to  a  power 
created  by  the  will  of  the  Lord  Chief  Juftice  Holt;  the,  bill  of 
the  creditors  of  John  Hclt  was  to  be  paid  their  debts  out  of 
his  aflets.  The  cafe,  as  to  the  power  of  making  a  jointurei 
(and  which  was  the  chief  queftion)  was  thus  i 


664.  pi.  13. 

Tenant  tor  lifcy 

wi:h  power  to 

make  aiointure 

of  160 1-  per 

tanum  f<ir  c^wry 

1000  L  which 

be  has  wick  hit 

vMt^  coveoasts 

<»n  mirr^age  to 

ma^ff  a  juinture  accordingly,  and  alio  to  make  an  additional  jointure  on  receiving  or  becomlnj 

inuUed  to  any  further  HMney  in  right  of  the  vt\(c )  "  after  t\\t  death  o/  the  hufljaoJ"  the  «i>e 

^coiMt  Hibtled  to  an  addiuonal  fortune;  (he  iKall  not  compel  the  remain Jef-man  to  make  n 

J^jiljonal  j^ture  on  her  on' this  account)  but  on  the  other  hand  the  hoiband^s  crediton  &ali iwC 

Ufct  from  tke  wife  tlut  additional  fortune. 

The  late  Lord  Chief  Juftice  Holt  being  fcifed  in  fee  of  a 
great  rt^aleflatf,  made  his  will  4  Sept.  1708,  and  Living  no 
iUiie,  devitc  J  h*s  lands  to  his  brother  Rrxland  Holt  for  ii.':, 
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With  remainder  to  Jo^H  liolu  eldeft  fon  of  the  faid  Rowland^     *^oIt  vi 

Tor  life,  rc.mainder  to  truftecs  during  the  life  of  John^  to  fup* 

port  cohtingent  rettiaihdersj  with  r'eiilairidiir  to  the  firft,  bfc. 

fons  of  the  fai3  John  in  tail  male  fii<Jc<iflively,  with  remainder       f  ^^9  j 

to  the  defendant  ^owland^  yodnge>  foh  of  the  faid  Rowland  th^ 

the  father,  for  life,  with  remainder  to  his  firft,  fcff.  Tons  iii 

(ail  niale  fucciifSvelyi  with  diveh   remainders  over,  with  ^ 

power  16  cVerjr  tenant  for  life  of  the  pfemifleS  whett  in  pofltf- 

fidn,  td  lUake  i  Jointure  td  aiiy  wife  whom  be  ibbu|d    marryj 

fo  as  fuch  jolntute  (hould  not  e5cceed  lOdA  p'lfh  ahhuw^  for 

every    j006/.  which  iny  ^ifi  they  ibt>ald  rcf(jc<3ively  iharry^ 

(hould  bring  sik  a  nlarhiage  portion^  and  fo  for  itiore^  more^ 

feTf-   The  jointur'e  to  ht  fo^  the  wife*s  life,  arid  tt>  Coin- 

meitct  arid  take  tWtO,  from  ihe  death  df  thci  Hafl}and« 

The  Chief  Juftice  died)  R0w/dnd  Holt  the  father  died,  tnd 
John  Hob  the  fon  being  in  poflefliony  and  a  marriage  being 
agreed,  upon  betwixt  him  and  the  plaintiff  the  lady  Jang^  one 
bf  the  daughters  qf  the  late  marquis  of  fv barton^  the  faid  John 
^nd  lady  jam  executed  marriage  articles,  dated  tbe  2j;th  of 
May  I723^  which  articUs  recited  the  pow(Jr  giveil  bv  the 
C.  J.  W?/r's  will,  and  thereby,  in  confideration  of  8000 /; 
left  lady  Jam  by  hei*  father's  Will,  John  Holt  covenaritej  t<^ 
fettle  within  a  month  after  the  marriage  800 /• />^r  <^;</ii//>t 
jointure  oh  lady  y^w^  for  hei:  life,  and  alto  to  itiake  her  aii 
additional  jointure  of  100/.  p€r  annum^  for  every  loooA 
i^hicH  he  fflduld  fetfeivc  or  be  entitled  to  by  virtiic  of  liJy 
Jane's  father  ot  mother's  will,  and  fo  iri  pfoportiori  for  any 
Icflcir  funi  than  looo/.  Lady  Janeht\Vig  then  ari  infant,  the 
articles  were  figned  by  her  and  her  guardians.  There  v,al 
rffo  a  provifion  therein^  that  the  rcfidue  df  the'  perfonal  eftat^ 
i^hich  lady  Jarte  was  intitled  to  by  her  father's  and  mother'^ 
will  fhould  go  firft  towatdfe  payment  <Jf  Jlhn  Hilt's  dcbt^, 
and  afterwards  to  the  faid  John  Holt,  The  marriage  ^as  * 
fooa  after  folemnized,  and  wkhiti  a  rHonth  a  jointure  of.  X  ^i^  J 
Soo/.  fer  annum  was  fettled  oh  Udy  Jank  fit  her  hfi^f 

Afterwards   John  //^'/    falfed    1500/.  iipoh  i  mcjrtgag^^  ^. 

1#bieb  he  made  to  fome  of  the  plafiTtifis  of  fomc  other  part  q( 
the|K>ftion  be  was  itititled  to  in  right  of  hif  Jane  his  irife^ 
JIl'iTsiig  bis  bond  for  the  repaytzient  of  it  |  and  Umx«uj}UL  bi^ 
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Holt  v.       made  an  additional  jointure  upon  lady  *Jani  his  wife  of  lands 
Holt.         ^f  j^q  /^  ^^  annum  by  virtue  of  the  power, 

$Jan.  1728.  John  Helt  died  without  ifliie,  and  the  de* 
fendant  Rowland  his  brother  entered  upon  fuch  part  of  the 
late  Chief  Juftice's  eftate  as  was  not  comprehended  in  Ae 
jointure. 

Lady  Jam  being  by  the  will  of  her  fiitber  the  late  marquia 
of  IVbarton^  intitled,  together  with  her  fitter  lady  Lucy^  to  a 
moiety  of  the  furplus  of  his  perfonal  eftate  \  and  likewife  by 
the  will  of  her  mother  the  lady  marchionefs,  having  a  right  to 
fome  lands  in  fee-fimple  in  the  county  of  Tipperary  in  Inhmd^ 
and  John  Hoh  dying  much  indebted,  it  was  prayed  by  the 
creditors  bilF  that  they  might  have  the  benefit  of  lady  Jan^% 
fliare  of  her  fiaither's  and  mother's  eftate,  and  that  in  lieu  and 
recompence  thereof  ihe  might  have  an  additional  jointure 
made  to  her  after  the  rare  of  100/.  per  annitm  for  dvery 
1000  /•  which  they  (hould  recover  out  of  her  eftate  towards 
payment  of  their  demands. 

Lady  Jane*s  bill  was,  that  fhe  might  have  fuch  an  additional 
jointure  made  to  her  purfuant  to  her  late  huft)and's  covenant ; 
but  in  cafe  ihe  could  not,  then  that  no  part  of  her  eftate 
fhould  be  taken  from  her  by  the  aid  of  equity,  unlefs  fhe  had 
[  651  ]  the  recompence  which  it  was  agreed  flic  fliould  have  by  her 
marriage  articles,  viz.  after  the  rate  of  100/.  per  anntdn  for 
every  1000 /•  flie  fliouId  bring. 

The  only  queftion  of  difficulty  feemed  to  be,  bow  far  the 
•  power  given  by  the  C.  J.  Holt's  will  for  every  tenant  for  lifis 
to  make  a  jointure,  and  the  covenant  by  John  Hob  the  tenant 
for  life'to  make  a  jointure  of  100  A  par  annum  for  every  loool.- 
which  his  wife  the  lady  Jane  fliould  bring,  in  regard  it  was 
not  executed  by  John  Holt  in  his  life-time^  could  bind  tho 
defendant  Rowland  the  remainder-man. 

On  behalf  of  the  plaintiff  it  was  faid,  that  though  the  power 
granted  to  a  tenant  for  life  to  charge  the  remainder,  being 
the  eftate  of  a  third  perfon,  was  at  law  to  be  taken  ftri^y,. 
yet  in  a  court  of  equity  this  was  plainly  otherwife,  in  cafes 
where  the  perfon  claiming  under  fuch  power  is  a  purchafet. 
for  a  valuable  confideration ;  and  therefore  if  there  be  tenant; 
for  life,  with  a  power  to  make  a  jointure  by  a  deed  attefted  by, 
three  witnejfes^  and  the  tenant  for  life,  previous  to  his  marriage, 
■  and 
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and  in  confideration  thereof  and  of  a  portion,  does  by  a  deed  Holt  or. 
attefted  by  cne  witnifs  ov\y  make  a  jointure,  this,  tho*  void'^in  HotT« 
law,  /hall  be  aided  in  equity.  That  lady  Jam  was  plainly  a 
purchafer  both  of  the  power  and  of  John  HoWs  covenant  t0 
make  a  jointure,  for  the  moft  valuable  confideration  that 
could  be,  that  of  a  marriage  and  a  marriage  portion,  and  con* 
feqaently  within  all  the  cafes  wh^re  defe£Uve  executions  of 
powers  are  made  good  in  equity.  That  in  the  cafe  of  thi 
c$uHtefi  ofCovifitry  verfus  [a]  tbi  earl  of  Coventry^  it  was  faid 
by  the  Lord  Chief  Baron  Gilbert,  and  aflented  to  by  the  [*)Anttt%z. 
Atafttr  fifihi  Rails  and  the  Lord  Chancellor  Macclesfield,  that 
tills  power  of  making  a  jointure  given  to  a  tenant  for  life,  is 
partof  the  ^/!!/i0/»i;2i0ii  which  the  tenant  in  fee  had  himfelf 
over  the  eftate,  and  had  transferred  to  the  tenant  for  life;  from  [  65a  ] 
whence  it  followed,  that  fuch  power  being  part  of  the  ancient 
dominion  which  the  owner  of  the  eftate  had  over  it,  the  te* 
nant  for  life,  qu^ad  the  power  of  making  this  jointure,  ihould 
be  taken  as  feifed  in  fee,  and. in  that  light  nothing  could  be 
plainer,  than  that  if  one  feifed  in  fee  were  to  enter^  into  a 
covenant  to  make  a  jointure  of  1 00  A  per  annum,  for  twexY 
1000 /.which  his  wife  (hould  bring,  and  fbould  die  before 
the  making  of  fuch  jointure,  the  covenant  would  be  executed 
in  equity,  and  the  jointure  direded  to  be^  made  purfiiant 
thereto. 

.  That  in  a  court  of  equity,  all  covenants  made  on  a  valuable 
confideration  for  thedoing  of  any  thing,  whether  for  the  con- 
veyance of  any  eftate,  making  a  leafe,  jointure  or  iettlement, 
were  confidered  as  done  and  performed,  provided  he  that  gave 
the  covenant  had  a  power  to  perform  it« 

One  exception  indeed  there  was  (and  but  one)  to  this  ge- 
neral rule,  which  was  where  a  tenant  in  tail  covenanted  for  a 
valuable  confideration  to  levy  a  fine,  or  fuflfer  a  recovery,  to 
the  ufe  of  the  purchafer,  and  died  before  the  fine  levied,  or  re- 
covery fuffered ;  in  which  cafe  it  was  admitted  to  have  been 
held,  that  the  covenant  could  not  in  equity  be  made  good 
againft  the  iflue  in  tail,  or  the  remainder-man  ;  but  this  was 
for  a  (i)  reafon  which  did  no  ways  bold  in  the  principal  cafe, 
wz^  on  account  of  the  ftat4ite  de  donis,  the  exprefs  words 


( i)  Vidf  Siafihon  v,  Stapiltoa,  I  Atk.  9. 

L  I  J    ^  ivhcreof 
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lioLfv  ^f       whereof  entitled  the  iflue  and  the  remainder-man  to  the  It*. 
^  ^ipLi;.        tailed  premifleg,  from  which  ad  of  parliamcnl  nothing  coul4 
deliver   thofe  eftate$-tail,    but   either  common   rcrcoTcritft^ 
which  were  ufefully  invented   by  tb^  judges  to   prcYcnt  the 
inconveniencies  ifitroduced  by  that  ad,  or  by  levying  of  a 
I  -53  J      fine  (a  remedy  provided  by  ftibfequent  z&s  of  parliament)  to 
bar  the  cftates-tail,  though  not  the  remainders,  when  limited 
to   third  porfons.     That  the  covenant  by  Jahn  N§kj  being 
for  a    valuable    conCddration,   and  for    no    more    tban   it 
was  in  his  power  to  have   performed,  Qughf  to  be   taken 
as  if  performed,    and  confequently  bound   the   remainder- 
man in    the   fame   manner  as   if  executed   by  the  tenant 
for  life.     That  It  could  be  po  objeflion  that  lady  Jane  had 
already  had   two  jointures   made  hpr  by  her  faid  hufband^ 
fmce  theie  were  a  rocqmpence  only  for  fuch  part  of  her  por- 
^ion   af   had  been  alrej^dy  raifed'and  anfwered  to  ber  huf- 
band  (  and  there  was  ai  much  reafon  (becaufe  equs^llj  within 
the  intent  of  the  articles)  that  (he  fhould  have  an  additional 
jointure  for  her  additional  portion,  as  that  (he  fhould  have  her 
original  jointure  for  her  original  portiofl.     That  in  tbecoun- 
tcfs  of  Coventry's  cafe  the  matter  refted  only  upon  marriage 
articles  during  the  liie-time  of  the  late  earl,  no  jointure  re« 
duced  to  any  ctrtainty,  and  yet  upon  thefc  marriage  articles 
the  jointfcli  wa^  decreed  to  hold  and  enjoy  her  jojnture  agalnft 
the  remainder-man.     It  was  true  in  the  cafe  laft  cited,  the 
portion   of  loooo/.  was  adlually  paid  before  the  marjiage^ 
whereas  in  the  prefent  cafe,  the  certainty  of  the  refidue  of  lady 
Jane's  portion  did  not  as  yet  appear  i  wherefore  all  that  the 
)>laintifis  the  creditors  now  prayed  was,  that  it  might  be  re- 
ferred to  the  Mailer  to  afceruin  the  quantum  of  the  refidue  of' 
fuph  p<irtiQn,  by  which  means  the  certainty  thereof  would  ap* 
gear,  id  cgrtum  eji  quod  cirtwi\  teddifatejl  \  and  that  the  prefent 
9are  was  the  ftronger,  thcfc  having  been  already  a  decree  pro- 
nounced,  th^t   the  executors  of  the  late  marquis  of //^izrr^s 
ibould  account  for  his  pcrfonal  eftate,  which  account  would 
probably  ip  a  (hort  time  be  taken  and  finifl^ed.     In  the  XRt\vi 
\vhil?l  it  CQuld  not  with  any  colour  of  reafdi>  be  infifted  upon, 
r  (3^  J   1       that  fhe  making  this  additional  jointure  qpon  \^^:ijani  ihouKJ 
be  deferred  until  the  reildue  pf  her  pqrtjqn  w;is  actually  paid  to* 
her  hufband,  or  thofe  claiming  under  him  j  but  that  it  would 
be  fuflicient  if  the  fame  vyras  fccurcd  cither  by  mortgages,  go- 
2  vernmcnt 
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fiernment  or  other  Tecurities  (o  as  to  be  rendered fafe ;  arid'    Holt  v* 
(xu  It  was  faid)  here  the  refidue  of  lady  Jam's  portion  was       Hoat. 
fufScientlffecured  by  the  decree  and  marriage  articles. 

On  the  other  Hde  it  was  tnfiiled,  that  the  Lady  Jiine  H^lt 
was  not  a  wife  unprovided  for,  but  had  already  two  jointures 
ibttled  upon  her  by  her  huibandj^  one  of  800  /.  per  annum^  and 
the  other  of  150/.  per  annum^  and  there  was  as  much  reafon 
for  the  remainder-man  to  qucftion  the  validity  of  the  fecond 
jointure,  ^s  for  the  lady  yane  to  aftc  a  third  j  in  regard  the 
1500/.  which  was  the  confideration  for  John  Holt's  mak^ 
sng  the  fecond  jointure,  was  iiot  money  actually  paid  or 
fecured  to  him,  but  what  he  had  raifcd  by  Z  mortgage  of 
part  of  her  portion,  for  the  repayment  whereof  he  had 
given  his  covenant  and  bond,  and  was  liable  to  be  fued  for 
it;  wherefore  as  yet  this  i^qqI.  could  not  be  iaid  to  be 
received^  but  only  borrowed  by  him  ;  that  sis  to  the  refidue  of 
the  portion,  it  was  neither  known  what  it  was,  how  much 
it  would  amount  to,  or  when  or  whether  ever  it  would  be 
paid  ;  and  though  there  might  be  an  account  decreed  touch- 
ing the  furplus  of  the  late  marquis  of  ff^arton's  efiate,  yet 
there  wer^  feyeral  caufps  in  this  court  wher^  accounts  have 
been  depending,  fome  t^r^nty,  fotpe  thirty  years^  or  upwards. 
That  werp  (he  rule  laid  down  of  id  arfum  eft  quod  cerium  nddi 
f§ieft^  allpwe4  %o  take  place  \n  the  prefent  cafe,  ftiil  things 
Qiuft  be  reduced  tp  2^  certainty  in  thelife-timc  of  the  hu(band,^ 
who  was  to  make  the  jointure;  for  it  would  be  a  mifc^rablc 
incumbrance  upon  the  eftate  of  the  feveral  rernaindcr-mcn  [  65J  J 
claiming  under  the  late  Chief  Juftice's  will,  nnd  in  no  fort, 
ivithin  the  intent  of  the  teftator,  were  this  power  of  making 
a  jointure  for  the  widow  of  John  Hqh  to  be  kept  iq  fufpeqcCt  • 
and'hoycring  over  their  eftate  for  the  fpace  of  twenty  v  thirty 
years,  and  might  at  laft  tend  to  difable  thcfe  remainder-men 
from  making  any  jointures,  until  it  iboul  j  be  afcertained  how« 
much  in  the  whole  lady  Jane  Would  be  entitled  to,  and  whe- 
ther her  jointure,  when  made,  (though  perhaps  to  be  made 
twenty  years  hence)  fhould  not  over-reach  the  fubfequont  join* 
tores  to  be  made  by  any  of  them,  by  rcafon  of  lady  Jane's 
precedent  marriage  articles  ;  which  might  be  a  great  incon* 
y^nience,  and  hinder  the  marriages  of  the  remainder-men^ 
7*b^t  the  intention  of  giving  the  power  to  the  tenant  for  life 

LI4  ta 
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Holt  v.      to  make  a  jointure,  was,  in  ortjer  to  t  recompence  for  tlie 
I'        pprtion  which  the  wife  ihould  bring  to  beirhu{band»  not  for  what. 
Blight  not  be  brought  until  about  twenty  or  tbtrtjr  yean  after 
his  death,  and  which  confequently  could.be  of  no  manner  of 
avail  at  to  him,  but  only  to  fome  remote  or  diftant  adminU 
ftrator,  who  might  not  be  To  much  as  known  to  him.    That 
this  additional  jointure  which  was  now  defired  to  be  made 
upon  lady  Jan^  was  plainly  not  within  the  intention  af  the 
power,  fince  by  virtue  of  the  will  it  was  to  be  made  by  the 
hufiandy  which  could  not  be  in  the  prefent  cafe^  be  being 
dead  ^  alfo  the  jointure  to  be  made  purfuant  to  the  wiH  was 
to  take  tStSt  for  the  benefit  of  the.  wife  upon  the  Jiotb  if 
the  hufiandy  which  was  impbffible  to  be  done  here,  the  huf- 
band  haying  been  already  dead  above  the  fpace  of  three  yean; 
that  fuppofe  J9hn  Hoh  had  by  exprefs  words  covenanted,  that 
in  confideration  of  what  farther  monies  lady  Jane  fiiould  bring 
to  him  in  refpe^l  of  the  rcfidue  of  her  portion,  bfc.  RnuUnd 
Hoh  the  remainder-man  ihould  make  a  jointure  to  her  after 
the  rate  of  loo/,  per  ann.  for  every  looo/*  this  would  cer- 
[  656  ]       tainly  be  void,  as  there  could  be  no  pretence  that  JJifH  Hek^ 
by  any  e^prefs  words  or  covenant,  could'  bind   the  remain- 
der-man who  did   not  claim   under  him,    and  furely  there 
was  as  little  reafon  why  be  ihould  by    any  iwtpRei  wordi 
in  the  covenant  be  conflrued  to    bind    him.     Or   fuppofe 
lady    Jane   were  entitled   to  a  defperate  or  doubtful  debt 
of  1 0000/.  it  would  hardly  be  faid   that  the  aiBgnment  of 
/uch  debt)  which  might  never  be  received,  ihould  be  looked 
upon  as  a  portion  of  10006/.  in  recompence  for  which  Jehn 
Hob  ihould  be  enabled  within  this  power  to  fettle  upon  bis 
wife  looo/.  per  ann.     Wherefore  fince  the  moil  that  hdy 
Jane  bad  as  yet  brought  was  but  8000 A  and  1500/.,  there 
was  no  reafon  for  her  to  afk  a  farther  or  additional  jointure, 
until  it  ihould  appear  ihehad  brought  a  farther  portion  \  con- 
fequently her  prefent  bill  being  too  early,  ought  to  be  dii^ 
mifled. 

Lard  Chancellor  :  The  intention  of  this  power  is  to  enable 
every  tenant  for  life  under  the  Chief  Juilice*s  will,  to  fettle  a 
jointure  after. the  rate  of  100/.  per  ann.  for  every  joooA 
which  the  wife  of  fuch  tenant  in  poilefllon  ihould  bring  i 
accDrdingly  lady  Jane  has  had  a  jointure  of  800/.  per  ana. 

for 


fcr  96ooL  tnd  150  L  fir  ann.  for  ber  1500 1  which  flic  has  Holt  *it. 
brought ;  and  it  not  appearing  that  flie  has  brought  anyJar-  Holt. 
iStktt  portion  to  her  late  hufband,  I  do  not  fee  ihe  can  be  en- 
titled to  any  additional  joimure.  It  is  not  reafonable  that 
the  life'^eflate  af  Rowland  H^hthe  remainder-man,  or  of  anjr 
•Iber  of  die  iubfisquent  remainder-men,  (who  in  no  (ort 
daim  under  him),  ihould  be  bound  or  aSeded  by  yMlhrH9lf9 
covenant' for  making  a  jointure,  any  fardier  than  the  diiginal 
power  warrants,  which  is  to  fettle  but  100  A  pn  arik.  'f4r 
every  looo  /•  fuch  wife  (hould  bring  to  her  hufband.  The' 
«Aate  of  the  X^ief  JufUce,  fo  carefully  fettled>  ought  hot  to 
be  incoitibered  with  jointures  to  take  efie&  upoA  remote  coa- 
tin^ncies  or  poffibilities  of  farther  portions  coa&o%  in,  when 
it  doet^not  appear  what  they  are,  or  when,  or  whether  they 
will  ever  come  in.  On  the  other  hand,  I  do  not  think  it  [657  1 
reaibnable  d»t  the  creditors  of  Mr.  H^k  Ihould  have  any 
benefit  of  the  reiidue  of  lady  Jau^  fortune,  if  ever  that  fhall 
b^  recovered,  in  regard  ihe  cannot  have  the  recompence  io 
confideration  whereof  it  was  agreed  by  the  articles  that  fbe 
Ihould  part  with  it;  let  her  therefore  keep  fuch  overplus  of 
her  eftate  to  herfelf,  without  having  any  additional  jpioture 
•ut  of  the  Chief  Juftice's  eftate. 
'  .1 

James  verfus  Philips.  Cafe  106. 

p  Lord  Chan* 

IN  17 16  the  plaintin  brought  his  bill  againft  the  defendant  cellor  KiNiO 

as  executor  of  y.S,  for  a  legacy  of  300/.    In  1724  he  tEq.  Ca.Ab. 

obtained  a  decree  to  be  paid  out  of  aftets,  and  for  the  defend*  ^(||c[l  ^  * 

ant  to  account  for  his  teftator's  perfonal  eftate.    In  1729,  on  Every 'attach. 

the  Matter's  reporting  that  the  defendant  bad  aflcts^  he  was  ^.JJ^^T*'' 

ordered  to  bring  the  money  reported  in  his  bands  into  th^  dtrforaSer- 

bank  by  fuch  a  day^  for  not  complying  wirh  which,  the  ^Iw 

plaintiff  took  out  procefs  of  contempt  againft  the  defendant  ^««nt«5redinthe 

•  J    .  f      .-  .      rxr  ;     /     L  %.!.«%,         R«S»rter% office^ 

and  proceeded  to  take  him  up  m  n^alis  (where  he  lived)  by  eUe  irregular. 
a  Serjeant  at  Arms;  but  the  procefs  being  referred  for  ir*. 
regularity,  the  Mafter  reported  it  irregular,  the  return  of  the 
two  attachments,  upon  which  the  f  order  for  a  Serjeant  at 
Arms  was  grounded,  not  being  entered  in  the  Regifter'sof&ce, 

t  In  the  principal  cafe  the  attachments  were  followed  by  the  afaal  procefs,  a  com- 
miHion  of  jebellion ;  but  by  the  courfe  of  the  court,  that  iflues  only  to  the  fherif 
of  Middlijtx. 

Upon 
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Holt  v.  Upon  this  the  plaintiflF  moved  to  difcharge  the  Mafter's  tu 

Holt.         p^^^^  fuggcfting  that  he  had  done  his  part,  and  left  the  at^ 

tachnients  with  the  agent  of  the  Regifter  in  bit  office^  where 

be  had  paid  the  ufual  fee  for  entring,  but  that  tbc  Regifter  or 

bis  agent  had  not  entred  them  ;  all  which  appearing  on  ex* 

amination,  the  c6urt  ordered  the  Matter  to  tax  tbe  defendant's 

cofts  out  of  purfe  only,  which  tbe  plaintiiF,  who  was  reported 

to  hiive  been  guilty  of  this  irregularity,  ihould  pay  to  tbe  de« 

fendant,  but  that  thefe  (hould  be  anfwercd  over  tq  the  plaintiff 

by  the  Regifter. 

%M\tw  haVing  I^h^x  (hls,  Mr.  Prici  the  Regifter  died,  having  lefk  EBzaheth 

VL'f^^.t^'^t    AUdiUx  e«e«Htrix }  the  cofts  were  taxed  at  58  /•  and  the  jnat- 

^^ri-'^t^d  hi?      ^^  coming  on  again  on  petition,  Mr.  Mfui  objcSed,  that 

duty,  bywhicir     here  bciDg  a  perfoual  negle£i:  or  mifl>ehaviour  in  the  cficer, 

rrr»^bi<^e.'ir-    it  died  with  him  ;  that  if  there  (hould  be  a  decree  for  cofts, 

legaUr,  the        ^nd  thc  defendant  die  before  Uxation,  thefe  would  be  loft, 

fuitor  "  to  piv 

thccofii,buthA  which  was  ftronger  than  tbe  prefent  cafe,  where  tbere  was 
Tvi^againrthe  ^ut  an  interlocytory  order ;  or  if  the  executrix  was  liable, 
offi-er  i  and  tho*   tj^g  plj^ntjff  bad  his  remedy  by  adion  at  law. 

the  officer  in  ^  '      ^ 

(uch.cafe  dje,  yst  this  being  a  duty  »od  iqatter  of  contract  bis  executor  will  bt  liable* 

1*0  which  I  anfwered,  and  fo  it  was  held,  that  tbis  was* 
not  a  bare  mift><!haviour  or  negieft  in  the  officer,  but  the 
plaintiff  having  carried  the  att^chipents  to  the  office,  and 
paid  the  fees  for  entering,  the  Regifter  by  his  acceptance  of 
them  had  prpmjfed  and  agrced|  bv  implication  of  law,  to  pror 
cure  thp  returns  (o  be  entered  ;  wherefore  the  not  doing  that 
which  be  took  money  for,  and  engaged  to  do,  was  a  breach 
of  his  cqn^faA^  ^^nd  bein^  a  duty,  could  not  die  with  the 
perfon,  altho*  nothing  h^d  been  ;^fcertgined  in  the  Ufe-titne  of 
the  Regifter ;  juft  as  jf  he  fl^ould  haye  promi(^d  to  pajr  fo 
much  money  as  the  Mf^fte;:  Ihould  t?x,  this  would  npt  die 
with  the  perfon ;  that  tho'  coft^,  ^f  not  afcertained  on 
thc  death  of  the  party,  are  in  fome  cgffs  loft,  yet  here 
with  refpedt  to  Mr.  Pria  they  were  to  be  lool^ed  upon  as  a 
duty,  and  not  as  cofts  only,  which  this  court  would  not  fuf-* 
fer  to  be  examined  by  any  other  court  in  an  a£lion,  but  de- 
trrntine  i^fclf,  as  in  all  like  cafes,  in  a  fummary  way.  That 
the  executrix  of  Mr.  Price  ftanding  in  his  place,  and  having 
aflets,  ftie  (hould  thereout  pay  this  58/.  to  the  plaintiff.  But 
there  being  no  one  in  court  to  admit  aflets  for  her,  it  was 
prdered  that  (he  (hould  be  examined  9s  tQ  her  having  aflets. 

DE 
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Eyclyn  ^oerfui  Bvelyn  &  c  cont^  Cafe  toy. 

UP  CLH'  5I  bill  brought  by  the  plaintiffs  the  three  in&nt   Mailer  of  the 
daughters   of  Ge(frg$   Evifyn  by  Mary  his  wife,  for    ^olIs,inthe 
tilting  their  portiori|  qf  ppcp  /.  {the  eldeft  of  the  faid  daugh-   ccUo^^tb^^ 
ters  being  about  tk^  a^  of  eight  year$)  tb?  C^c  was  thus ;  fence. 

Ktb.  iS. 
s^q.  Ca.  Ab.  cax.  |il*  34*  ^47-  pl*H>  ^c*  A  ttnn  <4  joii  yetri  c»eat9^  to  taUe  {Hircions  lor 
^ughtcrsln  ftjfure  of  iuue  mile,  as  foon  as  cooTenieacly  may  be  after  the  father^s  deatliy  )>9tno 
maintenance  nor  any  esprefs  time  mentioned  when  the  portions  are  payable  ;  thert  aic  three  dai|gb« 
tr/s,  and  the  elde/l  bfit  eight  years  old,  the  father  is  dead,  bat  the  mother  who  has  a  joiikture  on 
the  eftat«  ia^  Uviag  j  $ht  icowrt  wHl  nof  raife  the  |»ortigos  hr  daughters  To  yoang^  out  of  |he  f^YCt* 
ii^nary  term. 

George  Evifyn  the  defendant's  Either  (and  grandfather  to  the' 
plaintiffs)  had  three  fons  John^  Qi^rft^  find  the  def^ndau^t  E^ 
Vfard  £wi^n. 

Gedrge  ffvdyff  the  father  being  tenant  for  life,  remainder  to 
}a\s  eldeft  fon  'John  in  tail  male,  of  part  of  the  premiilcs,  on 
the  20  O^cffiT  1698*  together  with  his  eldeft  fon  John^  hy 
deed  and  rf  ^pvery  fettled  the  manor  of  ff^eliham/leaJ  ali^s 
Godji^m  in  Surrey^  to  the  Mfc  of  bimfelf  for  life.  Jam  wafte, 
remainder  to  his  eldeft  fon  John  J^vth/n  fgr  life,  remainder  to 
his  fifft,  {2fc.  fon  in  tail  male  fi|cceffively#  vemainder  to  his 
fpcond  fon  G/«r// £t;»^  for  life^  remainder  to  his  firft  and  [  660  ] 
other  fon  In  tail  male  fiiceeffively,  remainder  to  his  third  fon 
tte  defendant  Edward  E^'ifyn  in  like  manner,  with  truftees 
to  fqpport  all  thefe  contingent  remainders,  remainder  to  the 
heirs  mal$  of  the  body  of  Gecrge  Ewfyn  the  father,  remainder 
to  him  in  fee ;  with  a  power  to  George  Evelyn  the  father  by 
deed  or  will,  to  charge  by  leafe,  mortgage  or  otherwife,  the 
premifles  to  himfelf  limited  for  life,  with  raifing  or  payingany 
fum  not  exceeding  6000  /.  alfo  with  a  power  to  every  ot  his 
fons,  when  in  poQeiBon,  by  deed  attefted  by  three  witneiles,  to 
limit,  before  or  after  marriage)  to  the  wife  of  any  of  the  faid 

font 
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Eteltit  v.  ^^'  ^^  ^  jointure,  all  or  any  part  of  the  premifles,  fo  as  fach 
BviLYv*  jointure  (hould  not  exceed  lOoL  ptr  dnnum  for  every  loooil 
which  fuch  fon  ihould  have  received  as  the  fortune  of  the  wifej 
with  farther  pdwer  to  his  faid  fons  refpedivcly.  When  in  fot- 
fcffion,  by  any  deed  or  writing  under  hand  and  feal,  attefted 
by  three  credible  witnefles,  to  make  any  leafe  or  leafes  foi 
yezrs/ans  wafte  (but  without  prejudice  to  any  jointure  which 
ibould  be  made  by  virtue  of  the  faid  power)  foi^  the  raifing  of 
portions  for  the  daughters  of  fucb  fonSj  (6  as  flich  portions 
ihould  not  exceed  that  which  fuch  fon  making  fuch  leafes 
ffiould  have  bad  with  his  wife,  and  fo  as  fuch  lelifes*  liiouU  not 
take  efitft,  until  there  fhould  be  a  fiulure  of  ifliie  male  of  fuch 
fon  fo  making  fuch  leafe  ;  with  the  ufual  power  for  Gi»rgi 
Evelyn  the  father  and  his-  faid  fons  refpedively,  when  in  pot 
feffioA,  to  make  leafes  for  twenty-one  years  at  the  moft  im* 
proved  rent. 

By  other  indentures  of  leafe  and  releale  dated  the  20th  and 
2ift  of  OSIoher  1698.  George  Evefyn  thefiither,  in  coniideratioQ 
that  his  fon  Jobn  Evefyn  had  joined  with  his  father  in  the  iaid 
common  recovery  and  fettlement,  did  fettle  other  lands,  (m.) 
[  661  ]  themanorof  Ttfffd^/W^fjCfTr.ofwhichhewasfcjfedinjfee,  totbe 
fame  ufcs  as  the  faid  manor  of  tVaUbamflead  alias  GoJfiom  was 
fettled  by  the  former  deed,  with  this  difference  only,  (mu) 
that  as  to  the  fon*s  power  of  leafing  for  raifing  daughten 
portions,  thefe  words  were  added,  [fo  as  fuch  leafe  or  leafts 
ihould  ceafe  and  determine  upon  the  raifing  of  iiich  portions^ 
and  cofls  and  charges  for  raifing  the  fame.] 

Upon  the  ifl  of  April  1699,  Geerge  Evefyn  the  fither,  in 
purfuance  of  his  power,  mortgaged  part  of  the  iaid  land  for 
1 500 /.'for  the  term  of  1000  years,  which  mortg^e  after^ 
wards  by  mefne  aflignment  became  veiled  in  Sir  Thomas  Pope 
Blunty  with  a  covenant  from  George  Evelyn  the  fon  for  pay* 
ment  of  the  mortgage- money,  and  Sir  Thomas  the  mortgagpa' 
covenanted  to  reaffign  to  George  Evelyn  the  fon.  In  Jmm 
1699  George  Evelyn  the  father  died.  In  O&ober  X703,  Jobn 
Evelyn  the  eldefl  fon  died  without  ifTue,  upon  which  Geoergo 
Evelyn  the  fecond  fon  entered  upon  the  premifTes  comprifed 
in  the  fettlement.  Augu/i  aad  1720,  upon  the  intermarriage 
of  George  Evelyn  the  fon  with  the  daughter  of  Mr*  Garth^ 
whole  portion  was  agreed  to  be  8000  /•  in  confideration  of  the 

iaid 
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then  intended  marriage  and  8000  /.  marriage  portion,  for    Eteltic  v. 
ing  a  fuitabic  jointure  on  her,  making   provifion  for  the      fivatm. 
:  of  the  marriage,  and  that  8000  /.  (bould,  on  failure  of  iflue 
s»  be  fecured  to  the  daughters,  and  reciting  the  faid  former 
ementSy  with  the  power  for  making  a  jointure,  and  raiiing 
tons  for  daughters ;  the  faid  indenture  witnefTed,  that  fb^ 
confiderations  aforelaid,   and  in  purfuance  of  the  (aid 
erSt  or  ^ny  other,  George  Evelyn  the  fon  did  limit  and 
lint  to,  and  to  the  ufe  of  the  faid  Mary  his  then,  intended 
!  for  her  Jife  for  her  jointure,  and  in  bar  of  dower,  divers 
iiages  and  lapds  in  Godjifne^  not  exceeding  the  value  of 
U  fir  ttrmum  \  alfo  in  purfuance  of  the  power  in  the  fai4 
;ments,  or  any  other,  the  faid  Gtorgt  Evelyn  the  fon,  in  cafe       [  66a  ] 
ilure  of  ifTue  male  between  him  and  Mary  his  faid  in- 
ed  wife,  granted  and  leafed  to  truftees  (therein  named) 
he  premifles  limited  to  the  faid  Mary  for  her  life  for  her 
ure,  and  all  other  the  manors  and  lands  comprifed  in  the 
fettlements,  to  hold  to  the  faid  truftees  for  the  term  of 
years,  to  commence  amd  take  efle£t  from  and  after  failure 
lie  male  of  the  body  of  the  faid  Gtorge  Evifyn  the  fon, 
1  truft,  that  if  there  fhould  be  failure  of  ilTue  male  of  the 
of  the  faid  Giorge  Evelyn  the  fon  on  the  body  of  the  faid 
f,  and  if  he  ihould  have  one  or  more  daughters  by  her, 

the  truftees  of  the  faid  500  jrears  term  fhould,  by  and 
>f  the  rents,  ifTues  and  profits  of  the  premifTes  comprifed 
e  faid  term,  or  by  fale,  mortgage  or  leafe  thereof,  or  of  any 
thereof,  or  by  any  other  ways  or  means  as  to  them  in 

difcretion  fhould  fecm  meet,  asfoon  as  conveniently  might 
ter  the  deceafe  of  the  faid  George  Evelyn  the  fon  (or  in  his 
ime  if  he  fhould  think  fit  to  have  the  fame  fooner  raifed. 
To  diredl)  levy  and  raife  the  fum  of  8000  /.  for  the  portion 
>rtions  of  fuch  daughter  or  daughters  to  be  paid  to  her  or 
I,  and  equally  divided  amongft  them,  if  more  than  one^ 
:  and  fhare  alike,  with  a  provifo  that  the  term  fhould  not 
dice  the  jointure,  and  that  imnaediately  after  the  raifing 
lid  8000  L  with  all  cofts,  i^c.  the  faid  term  fhould  ceafe. 
[ie  marriage  took  tStSt ;  but  afterwards  in  the  year  1724 
y  Evelyn  died  inteftate,  leaving  the  defendant  Mary  his  wi- 
md  only  three  daughters,  who  by  their  mother  in  the  year 
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1^2^  brought  their  bill  againft  £dwar4  Evifyn  and  ^^niiii 
Evffyn  his  eldeft  fen  (being  Vtit  Atut  remainder-maii  in  tail/ 
praying  a  prefent  fate  of  the  500  jrears  terih  to  raife  the  por- 
tions, the  eldeft  daughter  being  hot  above  four  years  old  ai 
the  timb  of  bringing  thfc  bill ;  atid  on  the  other  hand  the  de« 
fendant  Edward  Bveyln  and  hifc  fon  (the  next  remaioder-iBaii 
In  tail)  br<>ught  their  crofs  bill  agaiiift  Mrs.  Bvdfm  die  motbe^ 
(afterwards  inafried  to  go?elrnor  Bohun)  being  the  admini- 
ftratrix  of  her  former  huftand  Georgi  Evelpt^  pruning  that  the 
perfenaleftateof  her  late  hulband  ihould  be  applied  towardi 
paying  off  the  mortgage  of  i  joo/.  and  in  exooeraiion  of  tU 
leal  eftatti 

^hefe  cau^s  coming  oh  at  Ard  t>efore  die  Maftir  ^ik 
kotts  in  the  abfence  of  the  CbanalUr^hc  was  pleafed  to  decbxe^ 
that  the  powers  in  the  deeds  of  the  20th  and  21ft  ofQffdtr 
i6g8  were  well  executed^  and  directed,  that  it  Ihould  be  refer* 
fed  to  the  Mafief  to  ftate  the  value  of  the  real,  and  alfo  of  th^ 
perfonal  efiate  of  George  Evifyn  the  late  tiufbaod  of  i^ijr ; 
whereupon  the  Afajfer  ftated  the  feat  (beyond  the  Jointure)  uf 
Be  91/.  per  annum j  the  perfonal  eftate  to  be  about  4000 /• 
and  the  debts  (befides  the  mortgage)  to  be  abbvt  2000 1  and 
afterwards  thefc  caufes  being  ordered  to  be  fet  down  f6r  bear- 
ing before  the  Lord  Chancellor  upon  the  Majler*s  report)  aii4 
for  farther  dire£lionS)  and  upon  the  petition  of  Eduuard  Mvefyn 
and  James  Evelyn  his  fon  to  bis  Lcftdlhlpi  alledging  that  tbej 
apprehended  themfelves  aggrieved  by  fuch  patt  of  bis  Honor's 
decree,  whereby  the  powers  in  the  deeds  of  the  20th  and  21ft 
O£iober  1698  were  declated  to  be  wdl  eicecuted,  in  regard  the 
petitioners  conceived  that  howevet  the  term  thight  bt  well 
raifed,  yet  that  the  faid  pdwers  touching  the  triifts  wefc  not 
well  declared,  nor  well  exectited  or  warhinted  by  Che  above-* 
mentioned  deeds :  it  was  therefore  Ordered  thut  Ih^fe  taufei 
fliould  be  fet  down  to  be  reheard  touching  the  matter^  ih  thi 
petition  mentioned,  at  the  fame  time  that  the  matief'  of  tbtf 
Majler^'^  report  was  fet  down  for  hearing. 
I  *  And  now  the  caufe  ftanding  for  judgment  in  the  piper,  t^< 
Lord  Chancellor  affifted  by  the  Lord  Chief  Juftice  Rof* 
mond  aiid  Mqfler  of  the  Rol/si  delivered  the  re^utioo  of  M 
courts 


Dc  Term.  S.  UAU  1751. 

i/?.  As  to  the  queftion,  whether  the  perfonal  cftate  ot    Evititif  <b. 
G^^geEvtlyn  the  {on  (hould  be  applied  to  pay  off  the  mort-        Evelyn. 
gage  made  by  Georgg  Evelyn  the  father,  in  regard  the  fon  co-    fonaUiiue  ftlui 
Venanted  to  pay  this  mortgage- money,  whereupon  the  mort-    ^**1"  a*^****^* 
gage  was  to  be  re-ai&gned  to  him,  or  as  be  (hould  dired :  whetc  mu 

It  was  agreed  that  the  pe/fonal  eftate  of  the  fon  ihould  not   If  one  awrt- 

•  be  applied  to  pay  oflF  this  mortgage  made  by  the  father,  for-   SSVi!"^?"*, 

afmuch  as  the  charge  was  made  by  Gecr^t  Evelyn  the   father    jlert««ft»iligo 

-  ^..  1  y        T       .«•  1  •        in  cafe  of  Ac 

!n  ptiriaance  of  his  power  to  charge  the  praniiiles  \  and  as  He  h^k  j  6at  if  A. 

tiad  fuch  power,  the  defendant  Edward  muft  be  contented  to  mo^r^g  Jhit 

take  the  land  cum  onere\  that  this  being  the  original  debt  of  **««»».  *««^»«a 

George  Evelyn  the  father^  tho*  his  perfonal  eftate,  if  any  fuch  hiir,  and  b. 

were  to  be  found,  would  be  liable  thereto,  yet  the  {a)  fon's  per-  hlrhJf^l/?* 

fonal  eftate  ought  not  to  be  charged  with  the  father's  debt';  and  perfonal  cAtte 

xiotwithftanding  that  the  fon  did  afterwards,  on  the  afltgn-  ^licd  to  pty^k 

ment  to  Sir  Thomas  Pope  Blunt^  covenant  to  pay  the  mortgage  Uiuf?ftw«^io« 

money,  yetfince  the  land  was  the  original  debtor,  this  cove-  B.*i<u*ti  S« 

hant  from  the  fon  would  be  confldered  only  as  a  furety  (i)  gage  b^'my 

tranffcrrei  in 
%m\  time,  6.  coveninb  to  pay  the  money,  yet  the  debt  nor  being  originally  the  debt  of  l(.  kit 
covenant  iroply  a  furetyy  and  the  land  the  original  debtor,  which  C.  ihaii  th^efoit  fake  com  oaere« 
('«]  See  the  cafe  of  Cop^  v*  Cope,  Solkt  449, 450. 

for 


(1)  The  rules  rcfpefting  the  appli- 
cation of  the  perfonal  cHatc  in  eafe  of 
the  real,  as  between  I'oIuaUers,  (for  which 
vide  Howell  v.  Price,  ante,  1  vol.  294  ) 
as  they  proceed  on  the  principle,  that 
the  primary  fund  ought,  inconfcience,  to 
.  exonerate  the  auxiliary,  confequently 
can  hold  only  in  thofc;  cafes  where  the 
funds  in  fueJito»  fbind  in  thofe  relative 
£taationj> — The  incumbrance  may  be 
ki  its  nature  nal,  or  may  become  jo  by 
the  a£l  of  the  per  fon  who  has  power  of 
charging  both  funds  \  or,  although  the 
land  were  nuxiliarj  only  to  the  perfonal 
eftate  of  the  original  contraSior^  it  yet 
in  ay  become  the  primary  fund,  aa  be- 
t'.vecm  it  and  the  perfonal  ellate  of  any 
other  perfonj  who  may  take  the  land  (ci- 
ther by  deici-iit  or  purchafe)  fuhjeB  to 
jtb^  charge ;  in  all  tibfe  caics  the  peribnal 
cilate  is  charged  (if  at  all)  only  as  a 
Jurety  for  the  land,  and  Ihali  have  the 
f:  me  meafure  of  equity  as  the  land  is 
*in(itied  to,  when  it  is  pledged  as  a  furety 
lor  iiperjcnal  dcbu^'^hi  Bagot  v.  Oughton, 


ante,  i  vol.  347.  land  defcended  ta  the 
wife  fttbje^t  to  a  mortgage  made  by  her 
father  ;  on  an  aiTignment  of  the  mort- 
gage the  hufband  covenanted  for  pay- 
ment of  the  money  to  the  aHignee ;  de- 
creed the  huf band's  peribnal  edate  wa« 
not  liable  to  exonerate  the  mortgaged 
premifTc*,  for  the  debt  was  originally 
the  father*^  and  cominuing  to  be  lo,  the 
covenant  was  an  additional  fecurity  for 
the  facisfa^on  only  of  the  lender,  and 
not  intended  to  alter  the  netture  of  the 
debt.— In  Countcfsof  Coventry  v.  Earl 
oi  Co<ventryt  9  Mo  J.  u.  k  ante,  azz. 
although  the  covenantor  wa«  the  original 
c^ntraQor^  yet  the  charge  being  in  its 
nutnre  real,  and  the  covenant  only  an 
additional  fecurity,  the  land  was  decreed 
to  bear  its  burthen-^So,  Ed*wardi  v. 
Fretman^^iiiXe,  43  ^ .«— In  Leman  v.  Ne*wn-> 
ham,  1  Vez.  51.  the  fon,  tenant  in  fee, 
on  an  aflignment  of  the  aneeftor*%  mort- 
gage, covenanted  with  the  afiign^  \  iot 
pajrqient ;  yet.  d|!termined,  that:  the 
perianal  fecurity  was  only  aunil^ary,  and 

both 
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tvELTK  V.    for  die  land;  that  it  was  not  like  the  cafe  (2)  of  Sir  JJm 
^^t,LYK.      J\^Vr,  where  part  of  the  eftate  of  Sir  Jibm  the  mortgagor, 


both  principal  mniinitrtft  were  charged 
frimaritj  on  the  land,  for  although  the 
isterefl  hid  accrued  during  the  pofleflion 
of  the  fon,  the  imienft  mufkfiiUw  the 
principal,  and  be  a  charge  on  the  {ame  - 
fund— So,  LacMm  v«  Mertins^  i  Vez, 
3 IX.— In  Rohhfon  v.  Gee,  i  Vez.  25 1. 
die*  fame  principles  are  laid  down— In, 
Farfims  v.  Freem^m  before  Lord  Mfard- 
miicii,  i^ihOaUer  lyci*  A.  purchafed 
an  tttkxtjhr  90/.  wh&chwas  at  that  time 
'  mortgaged  for  86/.  and  he  covenanted  co 
pay  S67.  to  the  mortgagee  and  4  /.  to 
the  vendor.  The  court  admitted  the 
rules  of  law  abovemenxioned,  but  in 
that  particular  cafe  thought  that,  al- 
though the  covenant  was  with  the  ven- 
dor ^mij,  and  the  vendee's  perfonal 
eftate  therefore  not  liable  in  that  re- 
ffcGt  to  the  mortgagee t  jtt  the  worda 
were  foffidcndy  £ong  to  ihew  an  in* 
tention  in  the  vendee  to  make  it  his 
fer/cual  debt,  Reg:  Lib.  B.  1751.  fbl. 
338.  In  Lewis  V.  NangU,  7th  Nov* 
1752,  before  Lord  Hardwicke,  Mrs. 
Vangle  was  before  her  marriage  with 
the  defendant  indebted  to  fundry  per* 
ions,  and  intided  to  tlie  inheritance 
of  lands  charged  with  the  payment  of 
fundry  fums,  ^nd  before  her  marriage 
entered  into  arddes,  whereby  the  pre- 
miffes  were  to  be  fettled  to  the  hnf- 
band  for  life,  fans  wafte,  repiain- 
der  in  like  manner  to  the  wife,  re- 
mainder to  the  iifue  of  the  marriage, 
xemainder  to  the  wife  in  fee  »  the  mar- 
riage took  e£ed,aDd  thehufband  being 
preifed  for  payment  of  the  wife's  debts 
and  having  alfo  occafion  for  a  further 
fum  of  money,  they  borrowed  1 300/.  of 
the  wife's  filler  (the  original  plaintiffin 
the  cauie)  and  fecured  it  by  a  mortgage 
of  the  wife's  eftate,  and  thehufband  co- 
venanted for  payment  of  the  whole  mo- 
ney, and  alfo  executed  a  bondcondidon- 
ed  for  payment  of  the  money  according 
to  the  provifoes  in  the  mortgage :  fufc^ 
jcft  to  this  aior^agCt  the  lands  were 
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fetded  to  the  hnfband  ftr  life,  rtmaindi^ 
to  the  wife  for  life,  remainder  to  the 
ifTue  of  the  marriage,  remainder  to  the 
wife^s  fifbr  (the  mortgagee)  in  fee. 
Mrs.  Namgk  died  without  ifliie;*aid 
the  prefent  plaintiff  wu  the  devifee  of 
the  After,  who  brought  his  bill  againft 
Mr.  NemgU  for  payment  of  the  mort« 
gage  money-— but  the  Lord  Cbemtder 
held,  that  although  part  of  the  mosey 
was  raifed  for  the  hufband's  nie,  yet 
the  mortgage  being  a/»^  trmmftSm^ 
he  mull  fuppoie  the  intention  of  the  pir« 
ties  to  be  unifbffm»and  that  fach  intenti- 
on was  to.charge  the  wife's  efhue  with  the 
whole  debt ;  and  his  Lordfhip  difiniifcd 
the  bill  (b  far  as  it  ibaght  to  coapel 
the  defendant  Nmngle  to  exonerate  the 
land,  but  directed  him  to  keep  doim 
the  intereft  during  his  life,  Reg.  Lik 
B.  1752*  fbl.  574.— Ill  Fmrefier  v. 
£#//i&,.23d  k,  25th  Jmm  1793.  Mr. 
Ltigb  the  teflator  had  pnrchafed  feveral 
eftates  fubjeA  to  mortgages,  with  re- 
gard to  one  of  v^iich  he  entered  into  a 
covenmnt  for  payment  of  the  mortgage 
money  fer  the  fwrfe/e  •/  imdemmfiing  s 
truftee ;  and  as  to  another,  which  was 
a  part  only  of  an  eftate  fobjeft  to 
a  mortgage,  upon  fplitdng  die  in- 
cumbrance both  parties  covenanted  to 
pay  their  refpc£tive  fhares  and  indemni- 
fy each  other;  Lord  HardwicMe  thought 
theie  covenants  would  not  have  the  ef- 
fed  of  making  the  raor^ages /n^^aaf 
debts  of  the  teftator,  dieyhinring  been 
entered  into  for  farticmiear  pmrpefu^  and 
declared  his  opinion  accordingly  in  die 
decree,  Reg.  Lib*  A.  1752.  fbl.  325.-^ 
In  Ferkjnt  v.  BafmtMn,  Sir  W.  OMmU 
diften  by  will  of  cdi  Feb,  1739,  taking 
notice  that  Ids  daughter  C^htnwe  was 
deaf  and  dumb,  and^^hat  Jom  Be^mem 
had  taken  care  of  her,  deviled  certain 
real  and  perfonal  eftate  to  Jmme  BeywiMMf 
her  heirs,  executors  and  adminiflrators 
in  tnxft  by  fale  or  felling  timber  to  pay 
all  his  debts,  and  direfied  that  Jaae 

Megwta 
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was  after  his  death  fettled  by  a  private  aa  of  parliament  in 
truftcc^  as  a  fund  to  pay  all  his  debu,  and  Sir  Theophilns  the 

fon 


Evelyn* 


BnjntM  (hould  receive  the  fents  aftd  pro- 
duce of  his  real  and  pcrfonal  cftatc  with- 
out account  during  his  daughiet's  life, 
ihc  maintaining  his  daughter ;  and  af- 
ter the  death  of  his  daughter  he  gave  all 
4ib  real  and  perfonal  eftatewhatfoevcr  to 
Jaat  fi.  in  fee,  and  appointed  her  fole 
executrix.  Sir  //'.  0.  died  March  1740, 
and  Jant  B.  proved  the  will.     Sir  ^.  O. 
in  his  Hfc-tirae  mortgaged  part  of  his 
eilate  for  feeuring  1500/.  and  intqrcft, 
which   remained  a  charge  at  his  dedth. 
yane  B,  paid    off  500 /.    part  of  this 
I  coo/,  and  afterwards  borrowed  a  fur- 
ther fum  of  2500/.  on  mortgage  of  the 
cilates,  which  money  was  in  the  mortgage 
deeds   cxprefsly  recited  to  have  been 
borrowed  to  enable  her  to  difcharge  Sir 
H^,  0.*s  debts.      Jant  B.   afterwards 
died,  and  on  the  difpofition  made  by 
her,   and  thofe  claiming  under  her  of 
the  property  of  Sir  fV,  O.  this  caufe  was 
indituted.     The  caufe  was  firft  heard 
before  Lord  Bathurft  on  19th  February 
'777>   when   the   court  declared  that 
the  Turn  of  1500  A  part  of  the  3500/. 
was  not  to  be  conudered  as  a  debt  of 
the  faid  Jane  B.  but  was  to  remain  a 
charge  on  the  real  cltate,  and  directed 
an  account  of  her  perfonal  ellatc.     By 
an  order  made  on  rehearing  on  1 3th 
jiu^uft  i^^i,  that  part  of  me  decree 
was   revcrfed,    and  inftcad   thereof  it 
was  declared,  that  the  faid  Aim  of  15C0/. 
appearing  to  have  been  a  charge  made 
upon   the  ellate  of  Sir   lf\  O.  in  his 
life^time   and   remaining   fuch   at   his 
death,  was  to  be  confidcrcd  as  a  ccn- 
tinned  lien  thereon  ;   and  that  the  fub- 
fequept  charge  made  on  the  cHate  by 
the  faid  Jane  B.  being  exprelTcd  in  the 
mortgage  deed  to  have  been  maiit  fcr 
the  purpo/e  hioTdiu^,  the  fame  together 
with   the    i>oo/.   amounting    in    the 
whole  to  3500/.  was  to  be   conlidcr- 
ed  as  remaining   a  charge  on  the  faid 
""eftates.      Reg.  Lib.  B«  1776.  fol.  365. 
and  1730.  fol.  365.— In  IVrijon  v.  Earl 
tf  D'rUn^ton^  at  tiic  Rolls,  Felf*  *7^5/ 
Vol/IL 


a  real  eftatc  charged  with  a  fum  of 
2000/.  as  a  bounty,  was  holden  to  be 
primarily  liable,  tho'  the  perfonal  eilat* 
was  alfo  fubjcded  by  the  covenant  of 
the  donor. — Duke  of  Anca^cr  v.  Maytts 
I  Bro.  Cha.  Rep.  454. — In  Sbaff  v» 
$kafit>,  before  Lord  TJbmrlonv,  Februaty 
1786,  the  cafe  was  this.  In  March 
1722,  G#flr^  Df/iJv/i/ moiTgaged  lands 
to  /r.  C.  to  fecure  payment  of  50^0/. 
with  iiitereft  at  5  /.  per  ctttf.  and  by  v*ill 
of  2  2dofA/fly  *72  3,devired  the  lands  to 
his  nephew  G.  Shafib,  in  tail  male,  re* 
mainder  to  the  plaintiff  in  tail  male,  re--* 
wainder  over,  and  died  in  the  famtf 
month.  In  J735,  G.  Uafto  fuffcrcd  a  . 
recovery  to  himlelf  in  fee.     The  mort* 

fagee  calling  for  his  money,  W,  Gil^ 
(MS  agreed  to  advance  the  5000/.  at 
^  per  tentk  on  affignment  of  the  mort* 
gage,  which  was  accordingly  by  indfcn*- 
tare  of  4th  June  1725  affigned  to  him, 
with  provifo  for  redemption  on   nay- 
ment  of  the   principal   and  intcrclt  at 
4  per  cent,  and  G.  Sha^t,  for  himff  If,  hii 
heirs,  executors,  and  adminillrators,^^ 
*venanted\y\i)\<uhbQHs,  that  hc>  his  Keir?, 
kz.  fome  or  one  of  them,  would  pay  to 
GiU'fNs,  the  faid  principal  and  intereil, 
in  marfher  therein  meniionrd.  In  I779> 
G.  Shaftoy  agreed  to  raife  the  int€r«il 
to    ^penent*    and    by  deed  CBvemnt* 
edvj'iih  the  mortgagees^  that  the  ellafe 
ihouKl  remain  a  lecurity  for  the  9000/. 
with  inte  e:l  at  5  per  cent,  atid  that  he, 
his  executors,  &c.  would  pay  fuch  in- 
tcrcfl:   for  the  fame.     In  Jan.  \ri>z.O^ 
^hafto  died,  the  intercll  on  the  mort- 
gage beini;  then  in  arrear  for  about  ten 
muntlis.  rhc  bill  was  brought  (am<*n<?ft 
oiiicr  thin«;s)   to  have  the  5000/.   and 
inrcrcll  paiti  out  of  the  perfonal  eftate 
of  G.  ^hafio^  01    at   lealt  the  arrciif 
of  interelt  due  at  his  death,    and  the 
additio'^al    i  per  cent,  charged  by  tlt€ 
deed  of  1779;  but  the  Lord  Chancellor 
was  clearly  of   opinion,  that  the  pef- 
for.al  ellate  ought  not  to  dikharge  the 
mortgage,    tiic  knd  bring  the  primary 
M  jn  iuna. 
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fon  and  heir  of  Sir  John  difpofing  of  that  fund,  was  confer 
quently  anfwerable  for  the  debts,  having  bad  the  benefit  of 
the  fund  fct  apart  for  them,  for  which  reafon  it  was  but  joft 
that  upon  his  death  his  perfonal  eftate  (hould  be  anfwerable  for 
the  debts  of  his  father ;  whereas  in  the  prefent  cafe  here  wu 
no  fiind  for  payment  of  debts  that  came  to  the  fon,  but  the 
land  was  the  original  debtor,  and  muft  continue  fo»  there  being 
nothing  fubilituted  in  its  place ;  that  in  the  common  cafe 
where  a  mortgagor  covenants  to  pay  and  dies,  tbo'  quoad  the 
mortgagee,  the  land  may  be  looked  upon  as  the  fecurity  on 
which  he  relies,  yet  if  the  mortgagor  covenants  to  pay  and 
does  receive  the  money,  he  is  the  original  debtor,  and  his 
perfonal  eftate  (hall  go  to  eafe  the  land  in  favour  of  the  heir. 
But  here  Gtorgi  Evifyn  the  fon  was  not  the  original  debtor, 
bis  father  was,  who  zStuMy  received  the  money ;  that  in  the 
cafe  of  the  earl  and  countefs  of  (a)  Coventry^  where  Giliirt 


fund.  HisLordihip  alfo  thonght  that  the 
intereft  muft  follow  the  nature  of  the 
principal,  and  that  the  contract  for 
the  additional  intereft,  tmrning  upon 
the  /ami  fuhjtd^  muft  be  in  the  natare 
of  a  real  charge. — So  Earl  of  Tanker^ 
<uUUy.  Fanvcetf  2  Bro.  Cha.  Rep.  57. 
—In  Baffit  v.  Percival,  at  the  Rolls, 
2lft  jfmiy  1786,  Maitkiw  Dien,  by 
will  of  15th  Jan.  1746,  devifed  eftates 
to  trufteef>  for  a  term  of  500  years,  to 
raife  money  for  payment  of  his  debts 
and  legacies,  in  aid  of  his  perfonal 
eftate;  and  Itybjedl  to  the  term  he  de- 
vifed the  eftates  in  ftrid  fettlement  with 
the  ultimate  limitation  to  his  own  right 
heirs,  and  he  gave  the  reiidue  of  his 
perfonal  eftate  to  his  executrix  Catberim 
Power.  The  executrix  applied  the 
perfonal  efbite  in  payment  of  ibme  of 
the  debts,  and  all  the  legacies  except  a 
legacy  to  herfelf  of  loco/.  and  then 
died;  whilft  the  limitations  in  ftri^t 
fettlement  fabfifted,  and  after  the  death 
of  C  Power,  her  rcprefentative  filed  a 
bill  to  have  a  debt  due  to  C.  Power, 
and  her  legacy  raifed;  and  the  only 
perfi>n  then  intitled  under  the  limita- 
tions in  (hid  fettlement  dying,  pending 
the  fttit,  by  which  event  the  ultimate 
Uiuitation  to  the  teftator's  right  hei*6 


took  place,  a  fupplemental  bill  was  filed 
againft  Margery  Deere,  and  M.  D,  Per-- 
cival,  the  co-heirs  of  the  teflator.  To 
flop  this  fait,  the  co-heirs  liquidated  the 
demands  of  the  reprefentative  of  C 
Power  at  2070  /.  and  gave  their  joint 
and  feveral  bond  for  that  fum  ;  this  de« 
mand  was  afterwards  aftigned  to  Jn 
Bajftt,  who  alfo  bought  in  debts  to 
the  amount  of  3270/.  remaining  due 
from  the  teftator  Mat benu  Deere,  and  the . 
co-heirs  gave  another  joint  and  iererai 
bond  to  Ann  Bajffet,  for  this  fum  alfo ; 
fo  that  Ann  Baffet,  became  the  fole  cre- 
ditor on  the  elbte*  Margery  Deere  being 
dead,  and  a  bill  being  filed  by  Ann 
Bajfet,  for  payment  of  thefe  fnms  of 
money,  the  queftion  was,  whether  a 
moiety  thereof  ihould  be  raifed  in  tbe 
Jirfi  place  out  of  the  perfonal  eftate  of 
Margery  Dure,  or  out  of  the  real  eftate : 
his  Honor  was  of  opinion,  that  the  real 
eftate  was  the  original  debtor,  and 
ought  to  bear  the  burthen.«*-And  laftly, 
in  Twedeil^.TwedelL  2  Bro.  Cha. Rep, 
loi.  the  covenant  of  indemnity  was 
not  fufh'cient  to  charge  the  perfonal 
eftate. — As  to  the  cafe  of  earl  of  Bd- 
Z'idere  v.  Rocbfort,  6  Bro.  P.  C.  520. 
vide  Twedell  v.  TwedeU,  ub.  fup. 
(2)  3  Bro.  P.  C.  u 

late 


De.Term.  S.  Hill.  1731. 

late  earl  of  Cnentry  on  his  marriage  with  the  daughter  of  Sir     Evei-yk  ». 

£v£LVN 

Strenjham  Maften^  (the  carl  being  but  tenant  for  life  with  a 
power  to  make  a  jointure  of  lands  not  exceeding  500  /.  per 
annum  on  any  wife  he  (hould  marry)  covenanted  in  confidera* 
tion  of  the  intended  marriage,  that  he  or  his  heirs  would  after 
the  marriage,  according  to  the  power  given  him  by  his  father's 
will  or  otherwife,  fettle  lands  of  500/.  per  annum  on  his  wife 
for  her  jointure;  and  it  being  in  proof  that  the  late  earl  di- 
rected his  fteward  to  look  over  his  rent-rolls  for  a  fit  parcel  of 
the  eftate  to  make  good  the  jointure,  and  afterwards  the  join- 
ture deed  was  drawn  and  ingrofled,  but  not  executed  \  tho' 
this** depended  only  on  a  covenant,  yet  the  jointure  of  land 
being  the  chief  thing  in  view,  the  decree  was,  that  the  land 
ihould  be  fettled,  and  the  covenant  not  made  good  out  of  the 
perfonal  eftate.  In  like  manner,  in  the  cafe  of  {a)  Freeman  (a)  Ante 435. 
and  Edwards^  tho'  the  wife's  jointure  and  the  daughter's  por- 
tion were  fecured  by  articles  which  v/eic  never  compleated 
by  a  fettlement,  however  thofe  articles  being  to  fettle  lands,  [  666  ] 
and  the  covenantor  leaving  lands  fuflicicnt  to  anfwer  it,  it  was 
decreed  that  the  daughter's  portion  (houl J  be  raifed  out  of  the 
lands,  and  the  ptrfonal  eftate  of  iMr.  Freeman  the  covenantor 
not  be  applied  in  exoneration  of  the  land.  So  that  as  to  th.-.t 
part  of  the  crofs  bill,  which  pr^iyeJ  the  mortgage- money  Diould 
be  paid  out  of  the  perfonal  eflate  of  George  JLvelpi  the  fon,  the 
.  fame  was  difmifled  with  colls. 

As  to  the  other  point  (which  was  the  mod  confidcrabic)  it  r.rtions  ftc-ured 
was  agreed  that  this  80C0A  ftiould  be  raifed  out  of  the  rents  JjJi.Vrilrpl'y- 
and  profits  of  the  prcmilfes  comprifed  in  the   coo   vears  term,  able  toa.i.1};l)- 
.             .                  rx                                       I.            r           7     .     '  tcrs,tDb.::air- 

and  not  by  any  laic  or  mortgage  thereof,  and  tnat   no    more    cd  b>  rc.u;and 
than  ihe'fum  of  Boco/.  in  the  whole  fliouid  be  raifed,  and  the    J.'^^"!?  '"'^  ";* 

'  time  liirutvj  for 

profits  be  accounted  for  from  the  death  of  George  Evelyn  the    P'>mcr.t,  fl^.n 

,  carrynointtTflt, 

huiband*  and  be  railed 

only  by  perception  of  profits,  not  by  fii^  or  mo.'t^a^c  • 

The  Mafter  of  the  RoUsy  who  delivered  his  opinion  very  fullv, 
fajd  he  would   confider  the  nature  of  fuch  powers  in  general, 
the  words  made  ufc  of  in  the  prcfcnt  one,  an  J  the  prtccdeiVis 
•  in  the  like  cafes  for  fccuring  and  raifmg  portions  for  daugh- 
ters. 

As  to  the   nature  of  fuch  powers,  they  were  to  be  taken 

ftri^ly,    being  to  charge,  burden  and  incumber  the  eftate  of  a 

M  m  a  third 
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EvEt^  N  V.     third  pcrfon.     ride  6  G>.  31.    Fitz-TrtHiams's  cafe,  alfo  1  Vent. 
^  '        35^*     ^^y^  verfus  Freelandy  upon  which  occafion  the  Lord 

Chancellor  Nottingham  makes  this  diftin£lion :  where  a  man 
has  a  power  to  make  leafes  or  any  other  charge  which  is  to 
incumber  a  third  perfon's  eftate,  fuch  powers  are  to  have  a 
rigid    con{lru£lion  ;  but  where  it  is  to  difpofe  of  his  own 
f  667   1       ^ft<^te  (as  in  that  cafe  the  party  who  had  the  power  was  ten- 
ant in  tail)   the  moft  liberal  interpretation  is  to  be  made* 
In  2  Fern.  531,  542,    (lady  Charlct  Orby  verfus  Lord  AUbtm) 
the  point  then  in  qucflion  was  no  more,  than  tenant  for  life 
with  power  to  make  leafes  of  lands  ufually  let  at  the  ancient 
rent  \  the  tenant  for  life  made  a  general  leafe  to  J.  S.  of  all 
his  lands  ufually  let,  referving  the  ancient  rent,  and  though 
this  general  leafe  followed  the  words  of  the  power,  nevenhe* 
lefs  fmce,  if  good  againft  the  remainder- man,  it  would  put 
a  difficulty  upon  him  in  his  fuic  for  the  rent,  to  fct  out  what 
was  the  ancient  rent  for  every  particular  parcel  of  land,  and 
might  endanger  his  being  frequently  nonfuited  before  he  could 
be  able  to  recover  the   rent  from  the  leflee,  it  was  adjudged 
in  Chancery,  and  affirmed  in  the  Houfe  of  Lords,  that  fuch  a 
general  Ic^ife  was  not  warranted  by  the  power  to  bind  the 
remainder- man  ;  which  (hews,  that  powers  binding  the  in- 
tcrcft  of  perfons  in  remainder  ought  to  be  taken  ftriflly;  and 
as  powers  in  fetilcnicnts  to  ufcs  are  raifed  by  way  of  ufc,  which 
at  common  law  were  trufls,  they  were  originally  cogni&Me 
and  dccerminablc   in  courts  of  equity.      In    i    Levinziy). 
Jenkim  verfus  Kcmys  (the  fame  cafe  alfo  in  Hardrefi  395,  ki 
.1  Charu  Caja  103.)  tenant  for  life,  remainder  to  hiseldeft 
fon  in  tail,  with  power  to  charge  the  land  with  2000/.  they 
both  by  leafe  and  rclcafe  join  in  a  mortgage  in  fee  of  the  pre- 
niiircs  to  y.  5.   under  provifo  to  be  void  on  payment  of  the 
20cc/.  and  intercft,  with  a  covenant  for  farther  afibrance, 
but  no   mention   made  of  the  power ;  decreed  by  the  Lo^d 
Keeper  Brigdman^  that   this  mortgage  fliould  not  be  intended 
an  execution  of  the  power,  but  only  a  common  mortgage, 
and  fo  the  father  and  fon  being  both  dead,  the  mortgage  was 
not  bitiJing  on  the  ifi'ue  of  the  fon  either  in  law   or  equity, 
[.  66J  j      confcquently  the  money  was  loft  ;  from   whence  it  appears 
that  courts  of  equity  are  not  U'Q<t  in  extending  powers  given 
to   tenant  for  life,   to  bind  a  remainder-man.     Indeed  in  a 
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Km.  379.  Lady  QiJ/ird  verfus  Lord  BurUngton^  where  the 
Lord  Clifford  by  his  marriage  fettlement  was  made  tenant  for 
life,  remainder  to  his  firft,  (sfr.  fon  in  tail,  with  power  for 
bim  to  make  a  jointure  not  exceeding  looo/.  per  annum^  and 
his  Lordfhip  in  treating  of  the  marriage  covenanted  to  fettle 
a  jointure  of  lOOO  /.  per  annum^  giving  in  a  particular  of  lands 
as  of  that  value,  and  fettling  them,  but  the  lands  proved  to  be 
only  600  /.  per  annum ;  whereupon  after  Lord  Cliffonfi  death,  a 
bill  being  brought  by  the  jointrefs  againft  the  iflfue  in  tail»  to 
have  the  jointure  made  up  purfuant  to  the  marriage  articles, 
the  decree  was,  that  the  iiTue  in  tail  (hould  make  up  the 
jointure  2000/.  per  annum;  it  is  true  in  that  cafe,  relief  was 
given  to  a  purchafer  againft  a  purcbafcr  ;  however  this  is  to 
be  looked  on  as  a  family  cafe,  where  it  might  be  thought 
fevere  not  to  make  good  her  jointure  to  a  lady  who  brought 
a  confidcrable  fortune,  and  the  decree  ma^e  (probably)  on  a 
faint  defence  ;  befides  it  does  not  appear  to  have  been  thought 
a  right  decree,  or  even  fufficiently  approved  of  by  the  re- 
porter himfelf;  at  leaft  it  is  to  be  confidered,  there  was  a 
power  to  make  a  jointure  of  1000  /.  per  annum^  a  covenant, 
and  alfo  an  intention  to  execute  it ;  whereas  in  the  prefent 
cafe,  what  is  aikcd  for  the  daughters  feems  not  warranted  by 
the  original  power,  which  cannot  be  exceeded  by  the  fubfe* 
quent  fettlement  of  the  portion ;  fuch  part  therefore  of  the 
deed  fecuring  the  portion  as  exceeds  the  original  power,  is  to 
be  looked  upon  as  of  no  force ;  the  fons  of  Mr.  Evefyn  the 
father,  who  are  remainder-men  in  his  fettlement,  are  at  leaft 
to  be  regarded  as  much  as  an  heir  at  law,  from  whom  nothing 
ihall  be  taken  but  by  neceflary  implication  ;  and  though 
George  Evefyn  the  fon,  in  the  execution  of  the  power,  feems 
not  to  have  regarded  the  convcniency  of  the  remainder-man, 
yet  the  plaintiffs  the  daughters  can  afk  nothing  but  what  the 
power  in  the  fettlement  of  Geerge  Evefyn  the  father  warrants. 

There  are  two  ways  of  raifmg  portions  ;  the  i/?,  by  falc 
or  mortgage ;  the  2d  by  perception  of  profits  :  now  where 
a  particular  certain  time  is  limited  for  the  payment  of 
the  portion,  there  it  carries  intereft  from  that  time,  and 
may  imply  a  power  of  (a)  fale  ;  but  here  no  certain  time  is 
limited  for  payment ;  which  very  much  influences  the  prefent 
^fe,   and    diilinguiflics  it    from  others^     It    is    not    faid 
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EvELTK  If.  or  implicdy  that  the  portions  fliould  be  payed  or  raifed  upofl 
Evelyn.  ^^^  ^^^^^  ^^  Ge§rge  Evelyn  the  fon  without  iffuc  male  ;  the* 
it  is  true,  the  right  thereto  did  then  Teft  in  the  daughters, 
VIZ.  2L  right  to  the  bare  fum  of  ScooA  to  be  raifed  by  per- 
ception of  profits  i  and  as  it  were  unreafonable  in  itfelf  to  raife 
tbeporcions  by  away  fo  deftrudive  to  the  eAate  Mid  family, 
as  a  fale  would  be,  it  muft  be  more  particularly  hard  to  do  it 
in  the  prefent  cafe,  when  the  daughters,  for  whom  they  are  to. 
be  raifed,  are  of  fuch  tender  years ;  and  when  it  moreover  ap- 
pears to  have  been  the  plain  intention  of  the  maker  of  the  fet* 
tlement,  to  pieferve  the  bulk  of  his  eftate  in  his  name  acd^ 
family. 

Ohje5f,  The  word  [portion]  always  implies  a  fum  in  grofs, 
and  to  be  paid  all  at  once. 

Refp.  If  the  daughters  are  fure  of  their  portions,  tho'  the 
fame  are  not  to  be  raifed  or  paid  in  fo  beneficial  a  manner  as 
they  would  have  them,  it  is  however  fufficient;  the  writ  de 
rationahili  parte  bonorum  never  required  that  the  childrens 
(hares  (hould  be  paid  in  a  grofs  fum. 

[  6^0  ]  ^^  »^  obfervable,  that  the  power  given  or  refervcd  by  EveJjn 

the  father  to  charge  the  land  with  6000 /•  is  by  Uafe^  nurt^ 
gffge^  or  etherwiji^  without  reftrid^ion  ;  but  when  he  comes  to 
maice  a  fettlement  of  his  fee-fimple  lands,  his  fon's^Hnver  of 
leafing  for  raifing  daughters  portion^  is  u^nltiti^  fi  as fiuh 
leaje  or  Uafes  Jhall  ceaj'e  and  determine  whin  the  maniy/haUbe  rmfei. 
Now  this  is  the  i^rongefl:  argument  imaginable,  that  Eve^ 
the  father  did  not  intend  a  fale  of  the  premifles  for  the  raifing 
of  thcfe  portions,  but  only  to  do  it  by  perception  of  profits, 
'  when  even  a  leafe  thereof  was  not  to  continue  after  the  por- 

tions raifed ;  which  could  not  be,  if  after  thofe  fums  were 
raifed,  and  the  children  paid,  the  term  were  ftill  to  fubM  for 
the  benefit  of  a  purchafer  or  mortgagee ;  it  is  not  poffible 
that  the  term  can  ccafe  upon  raifing  the  portions  in  any  other 
fenfe  or  way,  than  by  raifing  them  out  of  the  growing  profits  \ 
and  then  tho'  the  execution  of  the  power  by  Evelyn  the  fon, 
were  it  dcfeiElive,  would  be  fuppljed  or  helped  in  equity,  yet 
•  ,  whcie  it  comes  to  exceed  the  power,  equity  will  never  fupport 
fuch  excefs.  The  truth  is,  there  may  be  fome  hardfhip  cither 
way,  to  the  daughters  of  Evelyn  the  fon  on  the  one  fide,  and. 

to 
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to  the  remainder-man  the  brother  on  the  other;  but  the  Evelyn  v- 
greater  barJibip  Teems  likely  to  fall  on  the  remainder-man^  if 
the  cftate  (beinga  reverfion)  (hould  now  be  fold  ;  whereas  if 
the  daughters  have  their  portions  of  8000/.  tho'  not  pal  '  in 
fa  beneAoiala  manner  asufaey  could  wifh,  it  ftill  is  a  plentiful 
provifion.  fnthe  next  pWe,  it  appears  that  ihc  power  to  raifc 
the  portions  for  the  daughters  of  Evelyn  the  fon,  (vas  10  as  the 
fime/hoM  not  exceed  the  portion  which  their  father  Jhou  Id  have  wttb 
hiswifiy  which  being  but  8oco/.  is  the  fame  as  if  it  had  been 
cxprefled  in  the  power,  that  the  daughters  portions  (houul  not 
exceed  that  fum  ;  and  this  fhews  that  intcreft  for  the  80C0/.  [  671  ] 
was  not  to  be  raifed,  for  that  might  double  the  fum,  and  ent 
up  all  the  reversion.  And  as  to  this  point,  what  has  been 
cited  from  the  cafe  of  Lord  Kilmurry  verfus  Dr,  Grcy^  Salk. 
538.  is  not  applicable,  the  decree  there  being  grounded  on 
the  particular  circumftances  of  the  cafe :  the  power  arofe  upon 
9fettlement  made  with  the  approbation  of  trutteesby  a  pirfon 
during  his  infancy,  and  confirmed  by  aft  of  parliament ;  by 
the  fettlement  a  power  was  referved  of  charging  divers  of 
thofe  lands  at  any  time  during  his  life  with  the  fum  of  3000  /. 
he  borrowed  this*  fum  of  the  doQor,  and  having  executed  his 
power  while  an  infant,  died  foon  after  he  came  to  age ;  the 
plaintiff*  his  fon  brought  his  bill  to  redeem  on  payment  of  tho 
principal  fum  borrowed;  but  the  court  then  decreed  a  re- 
demption upon  the  common  terms  of  payment  of  principal, 
intercftand  cofts  ;  becaufe  here  was  a  power  given  to  him  to 
raife  money^  and  immediately  to  give  fccurity,  which  wat 
aSually  done  ;  and  aliho'  (perhaps)  had  he  been  of -age  at  that 
time,  he  fliould  have  been  obliged  to  keep  down  theinterell 
during  his  life,  yet  being  an  infant  at  the  time  intended  for  the 
execution  of  this  power,  and  therefore  not  capable  of  making 
bis  perfon  liable  to  any  part  of  the  engagement,  the  land  muft, 
from  die  ncceffity  of  the  thing*  have  ftood  engaged  for  intercft 
as  well  as  principal,  or  it  had  been  impo/Hble  for  him  during 
his  infancy  to  have  raifed  any  money  at  all,  which  the  nature 
of  the  tranfaftions  required. 

Lj/Z/k,  His  Honor  cited  moft  of  the  cafes  that  had  been 
adjudged  in  relation  to  portions  charged  on  real  eftates  ;  bat 
took  notice,  that  the  following  were  the  principal  cafes  proving 
Shat  when  do  time  was  limited  for  the  payment  of  portions, 
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&v'ELTN  V.     ,„j  ||,g  daughters  claiming  the  fainc  were  of  tender  yeift^ 
'       tho*  the  right  to  the  portions  vefted  in  fuch  infimt  daughlers, 
^      *     -*       yet  they  were  to  be  raifed  by  rents  and  profits  : 

Firjf^  2  P'ern.  72.  Earl  of  Rivers  verfus  Earl  9fDifi$%  where 
on  a  marriage,  lands  were  limited  t4pic  hufband  for  life,  re- 
mainder to  the  wife  for  life,  remainder  to  the  firft,  &f, 
fon  in  tail  male,  remainder  to  J.  S.  in  fee;  proviibi 
tb^it  if  there  (hould  be  no  iiTue  male,  and  a  daughter  of 
the  marriage  living  at  the  death  of  the  hufband,  tfaea  the 
trudees  (hould  fiand  feifed  of  the  premifles,  to  the  intent 
that  fuch  daughter  (hould  receive  10,000/.  out  of  the  rents, 
revenues  and  profits  thereof,  and  100  A  per  emnum  for  main- 
tenance, and  this  1 0,000 /•  to  be  for  her  portion,  without 
appointing  any  time  of  payment:  there  was  no  fon,  and  but 
one  daughter,  who  having  lived  to  feventeen  died  unmarried: 
decreed  that  the  portion  of  10,000  A  did  go  to  her  executor, 
apd  was  to  be  raifed  out  of  the  profits  by  the  truftees ;  fo  that 
hicre  was  the  cafe  of  a  portion  veiled,  decreed  to  be  paid  out 
of  the  profits ;  and,  which  waslikewife  a  farther  anfwer  t6  the 
objc&ion,  that  by  the  word  [portion]  was  to  be  meant  a  fum 
to  be  paid  in  grofs* 

(j)Anttxs.  Secondly^  That  of  ^tf )  Ay  Terfus  Gilbert^  decreed  by  Lord 

Macclesfield^  and  affirmed  by  the  Houfe  of  Lords,  where  a  truft 
term  was  limited  to  raifc  1500/.  for  da\ighters  portions  by 
rents,  iffues  and  profits,  or  by  leafing  for  one,  two,  or  three 
lives  at  the  old  rent)  and  decreed  that  the  direAing  the  por- 
tion to  be  raifed  in  this  particular  manner,  implied  a  nega- 
tive, that  it  (hould  be  raifed  in  no  other  manner,  and  therefore 
not  by  mortgage  or  fale,  nor  any  more  money  be  raifed  than 
the  1500/.  without  intcrclt;  which  was  exa^y  the  fame  with 
the  [^incipal  cafe,  an  inflance  of  a  portion  to  be  raifed  by  per- 
ception of  profits  without  interefl :  and  bis  Honor  concluded, 
[  673  ]  that  there  was  not  one  fmgle  precedent  where  a  fale  had  been 
decreed  of  a  truft  term  for  a  portion  appointed  to  be  raifed  by 
rents  and  profits,  and  no  time  limited  for  payment. 

The  Lord  Raymond  relied  much  on  the  intention  of  the 
maker  of  the  fettlemept,  which  appeared  to  be  plainly  for  pre- 
fer ving  the  eftate  in  the  male  line  of  the  hmWy  ;  fo  that  there 
4  coul  J  be  no  defign  to  extend  the  power  for  railing  portions  for 
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daughters  to  a  Tale  or  mortgage;  conrequently  fuch  power    Eviiyn  v« 
t>eing  neither  exprefs  or  implied^  Dor  any  time  limited  for  the     ^^slyn, 
payment  of  the  portions,  it  would  (he  thought)  be  extreme 
hard  for  the  court  to  decree  that  which  would  prove  the 
deftru£tion  of  the  effalte«  againft  the  intention  of  the  party  ( i ). 

(i)  Reg.  Lib.  A.   1731.  foL  259*  parties  on  both  fides  came  to  an  agree* 
From  which  decree,  fo  far  as  it  related  ment,  4  Bro.  ?•  C.  109,  which  agree- 
to  the  raifing  the  daughters  portions*  ment  was  confirmed  by  aft  of  parlia- 
there  was  an  appeal  to  the  Hoiife  of  ment*  7  Geo.  a. 
herds,  but  on. the  zdAlay  1733*  the 
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Mof.  159 
%  F.q.  Ca.  Ab. 
jjr.  pl.4" 
(tf)  Vide  ante 
358. 

It   a    parent 
m^kes   a  vo- 
luntary  convey- 
ance in  truft 
f>r  his  children, 
And  keeps  ic  in 
his  own  power, 
or  in  the  hands 
of  his  agent,  and 
it  is  got  from 
biin>  thihou^ht 
-not  to  bind  himj 
hut  where  a 
feme  having  if- 
fue  by  11^  finl 
hulhand  mslces 
a  Cuitabie  pro- 
viuon  for  them 
berorc  atreaLy 
for  her  fecond 
mirriage;  this 
Is  good,  and  not 
li  «ble  to  be  a- 
V  )id«.  i  hy  a  le- 
cond  hu/band. 
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king  ver/ks  Cotton^ 

THE  (a)  former  decree  being  ordered  to  be  without 
prejudice  to  any  relief  which  the  then  defendant  King 
might  have,  he  now  preferred  his  bill  agaioft  the  fcverai 
younger  children  of  his  wife  the  lady  Cotton^  by  her  former 
hufband  SirT^^m^;  Cotton^  and  alfo  againft  the  lady  Cation  his 
wife,  to  fet  afide  the  feveral  fettlcments  made  by  her  before  her 
marriage  with  the  plaintiff,  as  being  made  without  his  privity^ 
and  while  (he  appeared  the  vifible  owner  of  the  eftate,  and 
thereby  induced  him  to  marry  her  ;  all  which  fettlements  were 
made  by  his  wife  in  truft  for  herfelf  until  her  fecond  marriage, 
and  afterwards  for  her  younger  children  refpeflively  ^  but  k 
being  now  proved  that  thefe  provifions  by  lady  Coiien  for  her 
younger  children  were  made  before  her  marriage  treaty  with 
the  plaintiff  King  was  begun,  and  in  a  publick  manner;  that 
fhc  herfelf  defired  they  might  be  publick]  that  (he  made  an 
entertainment  for  feveral  of  her  tenants,  whereat  being  pre- 
fcnt,  (lie  acquainted  them  her  younger  fon  Stephen  was  to  be 
their  landlord,  in  cafe  fhe  married  again,  and  if  (he  *  married, 
her  fecond  hufband  (hould  marry  her  for  love ;  and  it  appear- 
ing that  fhe  had  referved  to  herfelf  out  of  thefe  voluntary  (et- 
tlements,  her  original  jointure  made  by  Sir  Thomas  CetUn^ 
(being  4.20 /•  per  annum  rent-charge;)  that  (be  had  nine 
younger  children  by  her  former  hufband  Sir  Thomasy  who,  at 
befl:,  were  very  flenderly  provided  for;  and  farther  that,  the 
phintifFMr.  King^  when  he  married  lady  Cotton^  was  in  very 
mean  circumftances,  an  half-pay  lieutenant  in  Ireland^  had 
two  fons  by  a  former  wife,  and  that  he  had  a  confiderable  fum 
of  money  with  lady  Cotton^  as  (he  had  been  executrix  and  re- 
fiduary  legatee  of  her  former  hufband  ^\t  Thomas 'y  fo  that  it 
was  evident  there  had  bedn  no  fraud  or  impofition  on  the 

plaintiff 
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plaintiff  Mr.  Kingy  who  did  notfo  much  as  prctcrid  ite  could'     Kiwc  vi  ' 
make  any  fettlcmcnt  or  jointure  on  lady  Cotton  :  Coxtowi 

For  thefe  reafons  the   Lord  Chancellor  difmifled  (t)  the" 
plaintiff  Mr.  King's  bill,  as  to  that  part  of  it  which  fought  t6 
fct  afide  stny  of  theftfttlcihcnts  made  by  lady  Cofiort  in  truft  for 
her  younger  children ;  faying  it  was  a  very  reafonable  thfng 
for  a  widow,  while  it  was  in  her  power,  to  make'  1  proriiion 
for  berchiMf«d  by  her  former  hulband,  and  this  being  laefate 
her  treaty  of  marriage  with  Mr.  Miug^  it  had  beett  impoffible' 
to  have  alked  him  to  be  a  party   thereto,  ht  not  being  then, 
thought  of;  that  though  an. affigomejit  had  been  made. by  the 
lady  Cotton  only  to  a  friend,  and  not  a  child,  a  mere  voluntary, 
gift  Jbefore  the  marriage-treaty,  in  acafefo  circumftanced  as 
this  was,  might  be  binding;  and  as   to  the  Souihfea  fiock, 
though  there  W2s  no  a  dual  ailignment  by  deed,  but  .only  a 
covenant  to  transfer,  yet  this  was  fuch  an  aflignment  as 
would  bind  Mr.  Kingi  for  it  was  not  like  a  bond  from  lady  < 
Cotton  to  pay  money,  fince  here  Mr.  King  was  to  pay  none,, 
nor.tapart  with  any  thing  which  was  his,- it  r  was  only  a  pro* 
vifion  made  by  lady  Cotton  before,  her  marriage  treaty  with^the       f  676  J 
plaicHiff,  that  in  cajfe  of  her  marriage-  fuch  a  par't  of  her-eftate 
fhould  go  to  her  children,  which  was  but  reafonable ;  and  yet, 
contrary  to  this  provifion  made  for  the  children,  he  himfelf 
had  fold  this  (lock  and  received  the  money,  befides  a  farther 
fomof  1000/.  South'fea  Aock  which  lady  C^//^/;  had  not  af- 
figned ;  that  here  the  younger  children  had  the  law  on  their 
iide,  and  had  rcycovered  damages   in  an  ad^ion  of  covenant, 
which  benefit  he  could  not  take   from  them.     A'i/^ ;  They 
^covered  not  only  the  value  of  the  flock,  but  a!fo  all  the  divU 
dcnds  fince  the  fecond  marriage. 

In  this  cafe  one  point  arofe,  concerning  which  the  court 
gave  no  opinion ;  and  it  was  this  :  lady  Cotton  a  jointrefs  for 
life  of  an  eftate  at  Eajher  in  Surrey^  demifed  the  fame  to 
truftces  for  ninety-nine  years,  iffhe  fo  long  lived,  in  truft  for 
herfelf  during  her  widowhood,  and  after  her  marriage,  then  in 
truft  for  one  of  her  younger  fons  John  Salijbury  Cotton^  and  the 


(1)  In^/7   1733;   the  caufe  having      in  difpute.     Reg.  Lib.  A.    1733.  fol. 
flood  over  from  time  to  cinfe,  chat  the      121. 
parties  might  aixonunodate  the  matters 

heir« 
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Kiwe  V.  heirs  of  bis  body,  and  if  he  died  without  iflue,  the  remainder 
Cotton.  j^^  ^^.^j^  f^^.  y^^^  ^^^^^^  younger  fon  the  defendant  Lincb  Salijhtrf 
CqUoh  ;  J^bn  Satijbury  CoU§n  died  without  iflue  and  inteftate, 
and  the  queftion  was,  whether  the  truft  of  this  term  (hould  go 
to  his  mother  as  adminiftratrix  to  him,  fubjefi  tothefiatute  of 
diftribution,  or  to  the  next  fon  in  rcnuinder  ? 

It  was  infifted  for  the  lady  CoiUn^  that  in  the.  limitation  of 
the  truft  of  the  term  10  John  SaUfiwry  Cstiom  and  the  heirs  of  his 
body,  with  remainder  over,  fucb  remainder  over  being  only  of 
a  truft  of  a  term,  was  void. 

On  the  other  fide  it  was  contended  that  the  only  reafon 
[  677  1  ^^y  ^^^  ^^^  ^^^  ^^''^  could  not  be  limited  to  one  and  the 
heirs  of  his  body,  with  remainder  over,  was,  becaufe  this 
would  ma)[e  a  perpetuity  ^  but  here  could  be  no  perpetuity,  in 
regard  the  whole  term  was  to  determine  whenever  lady  Cotton 
ihould  die,juft  as  if  (he  had  made  a  leafe  of  her  jointure  lands 
to  a  truftee  for  ninety-nine  years,  if  (he  fo  long  lived,  in  truft^ 
for  A.  and  the  heirs  of  his  body ;  but  if  An  Ihould  die  without 
heirs  of  his  body,  living  lady  Cotton^  then  to  B^  this  had  been 
good,  Idio  qtuori.  tho*  it  feems  rather  to  be  a  good  llmiu- 
tion  of  the  truft,  and  within  the  reafon  of  the  duke  ofNoffoWx 
cafe,  and  the  fcveral  other  fubfequent  refolutions  grounded 
thereupon. 


DE 


15  E  t  67«  ] 
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Sir  Edward  Manfell,  Bart.         Plaintiff;  Cafe  209. 

Lord  Chan<- 

Rawlcigh  Manfell,  Efq;  &  al'.  Defendants.  ?Sffj£ 

Raymond^ 
j^  DIVARD  Faughan^  cfq;  fcifcd  in  fee  of  lands  in  Car^  Lord  Chief 
•^  marthenjhire  of  1670  /.  per  annum j  made  bis  will  dated  the    ^^"^"  ^^^" 

,!./.•,  -rr  /I  WOLDS. 

,^otho{  November  16839  and  deviled  the  premilles  to  truitees 

(Sir  Edward  Man/ell  and  Jrthur  Manfell)  and  their  heirs,  to  the  t^.'**^ 

wfe  of  his  fitter  Dorothy  Loyd  widow  for  her  life,  remainder  to  *^^  ^ef  *** 

the  faid  truftees  and  their  heirs  during  the  life  of  D^rothy^  in  748.  pi.  *• 

Cruft  to  preferve  contingent  remainders,  remainder  to  the  ufc  fuJJ^J^'„g7on. 

of  the  firft,  Wr.  fons  of  Dorothy  in  tail   male  fucceffively,  re-  55»8«»!  Remain- 

n  r       r^  t         t    %m     rw       ^ert  joining  to 

mainder  to  the  ufe  of  the  telta tor's  counn  Edward  Manfell  in    deflroy  them, 
fee;  foon  after  which  the  tcftator  dying  without  iflue,  Dorotljy    breach  of tl»ft, 
X^yrfthe  devifee  for  life, enters  and  intermarries  with  Sir  £^-    »«<*  nodiverfity 

-•  /f  i»  1       o       r^  whether  the  fct- 

ivard  Manfell  the   plaintiff's  father ;  afterwards    Sir  Edward  dement  be  vt>. 

Manfell  2ind  Dorothy  his  wife,  together  with  Edward  Manfell  a""aru7biec<Ki^ 
the  remainder-man  in  fee,  join  in  a  feoffment  to   truftees  to    fi^ertiion,  or  by 

"^  will  only. 

the  ufe  of  Sir  Edivard  Manfell  the  hufband  of  Dorothy  and  his 
heirs,  and  covenant  by  the  fame  indenture  to  levy  a  fine  at  [  679  ] 
the  next  grand  feflions  to  be  held  for  the  county  of  Carmar- 
then^ to  the  fame  tru^ees,  and  to  the  fame  ufcs.  The  truftees 
for  preferving  the  contingent  remainders  in  the  will,  by  in- 
dentures of  leafc  and  releafe  dated  the  23d  and  24th  oijuly 
1686.  conveyed  the  premifles  to  Sir  Edward  Manfell  tht  huf- 
band of  Dorothy  in  fee,  (he  at  that  time  being  enfient  with  a  fon. 
On  the  7ih  of  jiuguji  following,  dame  Dorothy  had  iffue  by 
Sir  Edward  Manfell  her  hufband,  a  fon,  the  plaintiff  (now)  Sir 
Edward  Manfell^  and  afterwards  feveral  other  children  ;  fub- 
fcquent  to  which  Sir  Edward  Manfell  the  father  made  his  will, 
and  being  Ceifcd  in  fee  of  diverfe  other  lands  befides  what  was 
the  Faughan  eftate,  devifcd  all  his  lands  and  tenements  in  gc- 

Derai 
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Mansell  T,    ncral  words  to  his  fon  the  plaintift' for  life,  remainder  to  his 
Manslll.      f^j.fl.^   fsf^^   fQ„s  in    Jail   ^^\^   fucccflively,  remainder  to  the 

fccond  fon  of  Sir  Edward  Man/ell  by  Dorotbf  for  life,  with 
remainder  to  his  iirft,  bV.  fons  in  tail  male  fucceifively,  and 
died  leaving  fcvcral  fons.     Dame  Dorothy  his  wife  alfo  died. 

The  plaintiff  the  eldeft  fon  of  the  marriage  being  barred  at 
law  of  his  remainder  in  tail  by  the  joining  of  the  tfuftees  be- 
fore his  birth,  brought  his  bill  to  have  the  benefit  of  the  will  of 
his  uncle  Edward  Vaughan^  whereby  the  premifles  were  de* 
vifed  to  his  mother  Dorothy  for  life  only,  remainder  to  truftces 
during  her  life  to  preferve  contingent  remainders^  with  re« 
mainder  to  her  firft  Ton  the  plaintiff  in  tail ;  and  that  the 
plaintiff  might  have  the  benefit  of  the  fettlement,  and  be  rein- 
ftatcd  in  the  prcmilTes,  as  if  there  had  been  no  breach  of  truf^. 

This  point,  (c/i.)  whether  trufkes  for  preferving  condn- 
genc  remainders  joining  before  the  birth  oft  fon  in  deftroy- 
f  680  ]  ingthcm,  were  guilty  of  a  breach  of  truft?  being  a  matter  of 
great  conlcquencc,  was  referved  for  the  opinion  of  the  court, 
who  now,  with  the  concurrence  of  the  Lord  Raymond  Chief 
Juftice  of  B.  R.  and  the  Lord  Chief  Baron  RjypioUsy  dc» 
creed  the  fame  to  be  a  breach  of  truft  in  them.     And  herein, 

iji^  It  was  refolved,  that  the  feoffment  and  fine  by  Sir  Ed- 
tvard  Jllafi/cII  2nd  Dorothy  his  Vf'xk  did  not  dcflroy  the  contin- 
gent remainders  to  the  firfl,  ^V.  fons  of  Dorothy^  but  that  il.c 
right  to  the  freehold  in  the  truftces  did  fupport  them. 

2dly^  That  when  the  truftecs  joined  in  the  Icafe  and  re* 
Icafe  to  Sir  Edivard  Man  fell  (^the  plaintiff's  father)  and  his  heirs, 
this  dcjiroyed  the  contingent  remainders. 

3tAJ-,  That  the  joining  of  the  truftees  to  defVroy  fuch  re- 
mainders  was  a  plain  breach  of  truft  ;  and  tho' this  had  not  been 
before  judicially  determined,  yet  it  feemed  to  the  court,  in 
common  fenfe,  rcafon  and  juftice,  to  be  capable  of  no  other 
conflrudlion:  for  when  truftees  are  appointed  to  preferve  an 
eflate  in  a  family,  and  for  no  other  purpofe,  and  they,  inftead 
of  preferving  it,  do  a  wilful  zdi  with  an  intent,  and  in  order  to 
dcftroy  it,  how  can  this  be  otherwife  than  a  plain  breach  of 
truft,  or  how  can  it  be  rendered  clearer  than  by  barely  puttiog 
the  cafe  ?  fliould  the  court  hold  it  no  breach  of  truft,  or  pafs  it 
by  with  impunity,  it  would  be  making  proclamation,  that  the 
2  uuftecf 
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truftccsin  all  the  great  fcttlcments  in  England  were  at  liberty  Ma. f sell  v. 
to  deftroy  what  they  had  been  entruftcd  only  to  prefervc.  Man  sell. 
Indeed^  wh^re-an  eftate  is  limited  to  A,  for  life,  remainder  to 
his  fivttyi^t*  Tons  in  tail,  tho'  it  be  a  plain  wrong  and  tort  in 
him  to  do  any  adl  which  will  deftroy  thofe  contingent  remain- 
ders before  the  birth  of  a  Ton,  notwithftanding  his  Ugal  power  [  63|  J 
of  doing  fo,  yet  as  in  this  cafe  there  is  no  truilee,  there  can  be 
no  truft,  nor  confequently  any  breach  of  truft,  and  therefore  a 
court  of  equity  may  have  no  cognizance  of  fuch  a  cafe,  nor 
handle  for  relief,  the  matter  being  left  purely  to  the  common 
law.  But  to  prevent  this  inconvenience,  has  the  remedy  of 
appointing  truftees  been  invented,  on  purpofe  to  difablc  the 
tenant  for  life  from  doing  fuch  injury  to  his  iflue,  which  is 
not  a  very  old  invention.  Now,  as  it  was  a  tort  in  the  tenant 
for  life,  (where  there  were  no  truftees)  to  deftroy  contingent 
remainders,  fo  muft  it  more  plainly  be  one  in  truftees  to  join 
in  the  deftruftion  of  them,  being  contrary  to  their  truft,  upon 
which  account  only  is  fuch  aiEl  of  theirs  punifliable  in  a  court 
of  equity. 

Then  as  to  the  remedy:  had  the  premifles  been  conveyed   daimJng unXr 
to  one  without  notice  and  for  a  valuable  confideration,  fuch    J*^«j>««chot 

^  truft  have  jio- 

purchafcr  muft  have  held  the  lands  difcharged  of  the  truft,  tkcof  it,  then 
and  the  fon  of  the  marriage  who  was  injured  by  the  breach  of  jcdUo^tne /amc 
truft,  have  taken  his  remedy  aeainft  the  truftees  only,    who    ^''"^5  <<> '^ci.e 

'  y      o  /■»  conveyance  be 

would  have  been  decreed  to  purchafe  lands  with  their  own    v.^iunlary, or 
money,  equal  in  value  to  the  lands   fold,  and  to  hold  them    ^i\^  conl^'  "* 
upon  the  fame  trufts  and  limitations  as  they  held  thofe  fold  by    {•'^^'i^^jP"  > 


but  if  for 


a  va- 


them.     But  even  in  cafe  of  a  purchafe,  if  the  purchafer  had    liiab?econfid  r- 
notice  of  the  truft  which  the  truftees  were  fubjccl  to,  as  an- 


our  notice,  tj.c 


nexed  to  their  eftate,  fuch  notice  would  have  mivdc  him  liable    pjrchaicr  wiu 

hold  the  land 

to  the  fame  truft  ;  (o  if  there  had  been  a  voluntary  convey-    diuiurg-tj^arH 
ance   made  of  this  eftate,  tho'  without  notice,  the  voluntary    tuVlmlTt-Tr-''** 
crantee    would   have   ftood   in    the    place    of  the   grantors    oi^^-riariu  Lothe 

^  .  **^"»c  ufcs. 

and  have  been  liable  to  the  truft,  in  the  fame  man- 
ner as  the  truftees  thcmfclves  were  :  but  in  the  prefent  cafe  it 
is  much  ftrongcr  ;  for  here  was  not  only  notice  of  the  truft, 
but  the  conveyance  itfclf  voluntary,  and  made  to  Sir  Edward 
ili^wyS-// the  plaintiff's  father  (who  was  the  tenant  for  life)  [  682  J 
and  was  himfelf /?jr//a/>x  crimin'tSj  nay  one  for  whofe  fake  and 
intereft  all  thi^  had  been  done.  So  that  the  lands  conveyed 
by  thefe  truftees  muft  now  remain  liable  to  the  fame  trufts,  as 

they 
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Mavsbllv*   tliey  were  when  the  truftecs  joined  in  the  convcjrance  to  Sif 

Mansell.     £j^^^iMa„j,u^ 

As  to  what  has  been  mentioned  from  PJUxftfft  Rjp.  250* 
**  that  truftees  were  never  puniibed  in  equity  when  they  broke 
^^  their  trufis,"  that  was  faid  by  Mr.  PoUxfen  when  of  coon* 
fe),  CsT  arguendo  only ;  and  it  is  obfervable,  that  ftill  this  iaying 
admits  it  to  be  a  breach  of  truft^  which  of  courfe  feems  puniih* 
ablejn  acourt  of  equity*  However,  to  outweigh  this,  there 
(«)  Vot.  t.  St.  is  the  cafe  of  («)  Pye  and  Gorgi  reported  in  SaU.  ^So.  which 
i^  of  greater  authority  than  the  ££him  of  P^IUrfen  as  couoieli 
it  being  there  declared  by  Lord  Harcourt  (tho*  not  decreed,  at 
the  book  fays)  that  trufltcs  for  preierving  contingent  remain* 
ders  are  punifliable  as  for  a  breach  of  truft,  if  they  join  in  a 
conveyance  to  dcftroy  them :  and  for  Mngl^ld's  cafe  in  t 
^rnr.  443,  446,  where  there  viras  a  deftrudion  of  a  con- 
tingent remainder,  that  was  determined  only  upon  the  fraud 
appearing  therein;  befides,  there  being  no  truftees,  there 
.    could  be  no  truft,  nor  confequently  any  breach  thereof. 

It  has  been  contended,  that  tho'  in  all  fettlements  on  mar* 
Tiage,  or  for  other  valuable  confideration,  it  would  be  a  breach 
of  truft  in  the  truftees  to  join  in  the  deftroying  contingent 
remainders,  yet  it  is  otherwife  in  cafe  of  remainders  created 
by  a  will,  or  other  voluntary  fettlement ;  but  in  reality  it  is.as 
much  a  breach  of  truft  in  one  cafe  as  in  the  other  ;  it  cannot 
be  denied,  but  that  if  I  make  a  voluntary  conveyance  in  truft 
for  myfelf,  and  my  truftees  fell  the  eftate,  or  convey  it  to 
[  683  ]  another  for  any  valuable  confideration,  without  notice,  I 
have,  notwithftanding,  a  remedy  againft  them  for  this  breach 
of  truft  ;  and  whether  they  do  it  by  a  voluntary  conveyance, 
or  not,  is  not  material,  for  ftill  every  truftee  ought  to  be 
faithful  to  his  truft.  f  With  regard  to  the  cafe  of  Ely  [or 
Eife]  verfus  OJborn^  2  Fern.  754.  where  the  marriage  fettle- 
ment was  to  the  ufe  of  the  huft)and  for  ninety-nine  years,  if 
he  fo  long  lived,  remainder  to  truftees  during  the  life  of  the 
hun)and  to  preferve  contingent  remainders,  remainder  to  the 
wife  for  her  jointure,  remainder  to  the  heirs  of  the  body  of  the 
huft)and  by  the  wife,  remainder  to  the  right  heirs  of  the  huf- 
band  ;  which  fettlement  was  made  by  the  huft)and,  and  he 
having  two  fons,  joined  with  his  wife,  his  cldeft  Ton,  and  the 
truiUes,  in  a  fine,  upon  which  it  being  obje£led  that  this  was 

a  breach 
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(#)SeetroI.  J. 
387.  where  thit 
cafe  is  reported 
diflfereoUy* 


•  breach  of  truft  in  the  truftees,  the  court  is  faid  to  haVe  held 
it  was  not  j  for  that  the  (irft  fon  was  in  equity  as  tenant  in  tail, 
snd  he  having  joined  with  the  truftees,  made  it  no  breach  of 
truft:  the  («)  report  of  this  cafe  is  not  fatisfaAofy ;  it  cannot 
be  faid  that  theeldeft  fon,  where  the  remainder  is  limited  to 
the  heirs  of  the  body  of  the  hulband  by  the  wife,  can,  during 
Che  life  of  the  hufband,  have  any  eftate  vefted  in  him  in  equi- 
ty, more  than  he  has  at  law,  [for  nemo  tjl  hasra  vivenUi\\] 
and  as  to  that  of  {b)  fVinningion  verfus  /TfAy,  where  lands  (*)  Vol.  k-5;€# 
were  fettled  on  marriage  to  the  hufband  for  ninety-nine  years, 
if  he  (hould  fo  long  live,  remainder  to  truftees  to  preferve  con- 
tingent remainders,  remainder  to  the  firft,  (sTc.  fons  of  the 
marriage  in  tail  male  fucceffively^  remainder  to  the  firft^  (fTr* 
fans  by  any  other  marriage  in  tail  malej  the  hufband  had  a 
fon,  the  wife  died,  and  the  fon  being  about  an  advantageous 
match,  the  furviving  truftee  apprehending  himfelf  to  be  a 
truftee  for  all  the  fons,  would  not  join  in  a  recovery  without  a 
decree,  which  was  accordingly  had,  diredling  him  to  join 
therein  \  one  reafon  of  that  decree  was,  for  that  this,  by  ma- 
king the  fon  tenant  for  life  inftead  of  tenant  in  tail,  would  be 
a  means  of  preferving  the  eftate  the  longer  in  the  family;  but 
Lord  Macclesfield  (then  Chancellor)  moreover  obferved,  that 
the  wife  of  Mr«  lilnnington  the  father  being  dead,  there  could 
be  no  more  contingent  remainders  wUhin  the  confideration  of 
the  marriage  fettlemeiit,  and  therefore  it  was  reafonable  to  de-^ 
cree  the  truftee  to  join.  But  In  the  prcfcnt  cafe  there  are 
none  of  thcfe  circumftances,  no  decree  for  the  truftees  to  join5 
could  proifibly  have  been  obtained  here  (i). 

With 


[  684  J 


t  Vote 


;  This  particular  cafe  was  obferved  only  by  Lord  Raymond. 


(i)  On  this  fubjca  vide  Bafct  v« 
Clapbam,  ante,  i  vol.  3<;8. — \\\  Barn^ 
mrd  V.  Large,  before  Sir  Thomas  Scx^Jell, 
Mailer  of  the  Rolls,  july  yl  17S1, 
frartcis  Barnard ^  by  v/ill  devifcd  free- 
hold and  copyhold  eftate^  to  T.  C.  Bar- 
m^dforgg  years,  if  he  fljould  fb  long 
live,  remainder  to  the  defendant  Lar^e, 
during  the  iife  of  T.  C.  Barnard,  m 
truft  to  preferve  contingent  renuindcrs, 
>emaindcr  to  ths  £r:*t  and  other  fon';  of 
jT.  (-'.  Barnard  in  txi  male,  remainder 
Vol.  n. 


to  7.  Wall  in  fee— 7^  C.  Barnard  had 
i/me  only  one  fon^  who  had  obtsiined 
2 1  years  of  age,  and  the  f^iher  and  f.n 
now  filed  a  bill  againfl  Large  the  truf- 
tee, and /{?V/ the  remainder-nan.  iJa* 
ting  that  they  were  dc^rous  of  fu Ber- 
ing a  recovery  and  limiting  the  eiUtd 
(o  as  to  prcicrvc  the  contingent  re- 
mainders to  the  fecond  and  other  foni 
of  T.  C.  Barnard t  and  praying  tha^ 
Large  the  ttuilec  ciiebt  be  decreed  to 
join  in  making  a  tenaxit  taii.e  prxcij^c 
N  n  icf 


Dc  Term.  S.  Michaelis  173a. 

ViAssttL  tr.  With  regard  Co  the  cafe  of  P^  and  G4rg0  (mentioliid 
MANkiiLL.  above)  where  a  third  perfon  fettled  lands  on  the  bu(band  for 
ninety-nine  years  if  be  (hould  fo  long  live^  remainder  ta 
truftees  and  their  heirs  during  the  life  of  the  hufband^  to  fup- 
pott  contingent  remainders,  remainder  to  the  firft,  t^e.  fon  of 
the  hu(band  by  the  marriage,  remainder  to  the  rigbe  heirs  of 
the  hulband  i  the  huiband,  wife  and  trufiees  joined  in  a  bk 
of  the  premiilbs;  after  which  the  hu(band  and  wife  dying 
without  ever  having  bad  ifltie,  a  remote  heir  brought  bis  billto 
be  relieved  againJl  this  conveyance  as  a  breaeh  of  tnrft,  wbkh  % 
bill  was  difmified,  for  that  fuch  remote  heir  was  not  intend* 
ed  to  be  provided  for  by  that  fettlement*;  to  bring  that  deter- 
mination to  this  cafe,  it  muft  be  fuppofed,  that  if  a  fon  had 
afterwards  been  born,  the  L9rJ  ChameiUr  would  not  have  de« 
cUred  it  a  breach  of  truft  ;  whereas  bis  Lordfhip  did  there 
actually  declare  it  to  be  a  dangerous  experiment  for  trufteesnr 
{'uy  cafi  to  deftroy  remainders  which  they  were  appointed  by 
the  fettlcment  to  prcfervc. 

The  cafe  of  Plat  vcrfiis  Springy  2  Vim,  303.  where  a  man 
haxincr  mortgaged  and  incumbered  his  eftatc,  fettled  it  on 
hin^fclffor  life,  remainder  to  truliccs  during  his  life,  to  pre- 
r  ^gr  ]  fcrvc  contingent  remainders,  remainder  to  his  wife  for  Hfc, 
remainder  to  their  firft,  tV.  fon  in  tail;  the  hufband  having 
no  xWsiQ.  articled  to  11*11  to  one,  who  brought  his  bill  for  a  fpc- 
cific  execution  of  the  articles,  and  to  compel   the    truftees  to 

for  that  purpofc,  fubmitting  to  declare  tool:  ss  volunteers,  and  were  all  equlliy 

tlir  ufes  ct  the  recovery  to  the  fccond  to   hz   attended   to — His    Honor  th-.n 

and  other  fons   of  7.   C    Barnarcf,  by  conliiiercd  the  (rveral  cad-b  on  this  Tub- 

%v;iy  o**  contingent  remainders  a:>  limi-  jcd,  and  faid  that  from  a  view  of  them 

ted  by  the  will,  anl  to  I'mit  an  eilate  ;jI1  it  fccnied,  that  when  the  ddell  fofi 

to  a  truilce  ft>r  the  purpofc  of  fupport-  t  nrinr  in  tail  \%  of  age  and   about  to 

ing  and  prcferving  ihofc  contingent  re-  nicury,   anJ  thereby  iOntiitue^  in  (lead  ef 

11.  .Inderb — His    Honor    obfened    that  ti'jhojingy   the   purj^.oibs   of  the  fcnlc- 

W::h   refpcft   to  remainders   to  remote  ment,    and    in   fome  cafes  where  tiiere 

relations  \x\  fcttUmew s ,  wh'rre  the  per-  has   been   partijular  dirtrcfs  under  par- 

*  fons   to  whom   they  were  limited  were  ticular  circunillances,  which  ought  to 

not  the  immediate  objeds  of  the  parties  have  induced  the  trujlcc  to  join,  the 

or  where  they  Hand  in  oppolition  to  the  court  has  interfered  ;  otherwifc,  no:; 

firft  tenant  in  tail  defiring  a  reafonable  that  in  the  principal  cafe,  he  was  called 

brnefit,  coniiftent  with  the  intentions  of  upon  to  diihirb  the  teltatcr's  difpofirica 

the   creator   o^  the    limitations,    their  merely  for  the  fake  of  diHarbing  it,  Lr 

preteniicns  have  not  been    much  con-  which  he   faw  no  reafon,  and  cifiniJlcd 

iiuered — bat  in  the  principal  cafe  all  the  bill  with  coils*  ' 
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j^in  in  conveyances;  and  it  appearing  that  the   mortgagee    Manscll  t% 

threatned  to  enter,  and  foreclofe,  and  the  wife  of  the  vendor     Man  sell. 

confenting  in  court  to  a  fale,  the  truftees  thereupon  were  de«* 

creed  to  join  :  now  it  is  to  be  obferved,  Firfl^  that  there  did 

not  appear  in  this  cafe  ever  to  have  been  ifliie^     Secondly^ 

That  the  mortgagee  might  have  fwallowed  up  all  by  his 

Biortgage*     And,  Thirdly^  that  (as  was  done  in  the  cafe  of 

H^nningt9n  verfus  FiUy)  the   truftees   were  decreed  to  joini 

whereas  no  fuch  circumftances  are  found  in  the  prefent  cafe : 

befides  where  the  hufband  and  wife  were  much  in  years,  hid 

BO  profpeA  of  iflue,  and  the  eftate  in  debt,  the  courts  may 

perhaps  have  formerly  gone  fo  far  as  to  decree  truftees  to  join 

in  a  fale,  which  however  was  going  Uofar ;  but  the  principal 

cafe  appears  with  a  quite  different  afped,  the  married  couple  ^ 

young,  the  wife  enfunt  when  the  truftees  joined  to  bar  the 

remainders,  and  the  conveyance  by  the  truftees  made  on  pur- 

pofe  to  bar  this  child  then  fo  near  its  birth :  fo  that  were  there 

no  precedent  for  relief,  yet  the  reafon  and  juftice  of  the  cafe 

is  fo  ftrong,  that  unlefs  precedents  could  be  produced  in  the 

very  poiot  againft  it,  the  ad  of  the  truftees  ought  to  be  deemed 

a  breach  of  truft,  and  puniflied  as  fuch  ;  and  therefore  the  land 

in  the  hands  of  the  voluntary  grantee  muft  be  aSeded  with^ 

and  liable^ to,  the  truft. 

Let  all  parties  join  in  making  fuch  ancftate  to  the  plaintiff', 
as  he  would  have  been  intitled  to  under  Mr.  VaugharC'^  will, 
if  thefe  contingent  remainders  had  not  been  deftroyed,  that  is, 
an  eftate  in  tail  male,  l:Sc.   (i). 


(i)  Reg,  Lib.  B.  1733.  fol.  -j^i^ 


N  n  jfc  Edward 
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Cafe  210.       *  Edward  Stanley, 


Plaintiff; 


Argunif  nt  of 
b\T  Joseph 
Jekvll, 
iVfallcr  of  the 
Rolls. 


X  Eq.  Ca.  Ab. 
293.  pi.  ao* 
One  poffeflcd  of 
■4.  term  deviles 
it  to  A*  f»r  lite, 
remainder  to  his 
Ari(,  k.c,  fon  in 
t^il  rukCefTivciyi 
ruinjindcr  to 
hi'.  daughler» 
ijid  if  A.(haU 
bare  neither  fon 
ttor  dauglit^r, 
ihrn  to   j.  S. 
A.  dies  hj\ing 
nc\er  h^J  a  foil 
or  c^iughicr  j  the 
Utrvifc  oTer  to 
I   S.  i^  'ood. 
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Sir  John  Leigh  Admlnlftrator  of  V 

Francis  Leigh  by  Bill  of  Re-  >  Defeodants. 
vivor,  and  Chriftopher  Huffey,  j 

TH  £  cafe  is  this :  Dor$tby  Ltnnard  pofTeflbd  of  lands  in 
Surrey  for  the  refidue  of  a  term  of  500  yearSf  on  the  ^q^h 
of  July  1 729  made  her  will^  and  dcvifed  thefc  lands  to  the  de- 
fendant Hujfey  for  the  remainder  of  the  tcu'mt  in  truft  to  raife 
money  by  fale  or  mortgage  to  difcharge  her  debts  and  lega<> 
cies,  and  after  payment  thereof^  to  permit  her  nephew  Franci% 
Leigh  and  his  affigns  to  receive  all  the  rents  and  profits  of  the 
preoiifles  (deducting  an  annuity  of  100/.  per  a^uvm  given  to 
her  mother)  for  fo  long  of  the  faid  term  as  be  ibooid  happen 
to  live,  and  after  his  deceafe  to  the  ufe  of  the  firft  fon  of 
Francis  Leigh^  and  the  heirs  male  of  the  body  of  fuch  firft  foo, 
and  in  default  thereof,  to  the  fecond  and  other  fons  of  Francis 
Leigh  fcvcrally^  and  refpeciively  in  order  and  Courtis  as  they 
fliould  be  in  fcniorityof  age,  and  priority  of  birth,  and  the  fc« 
vcral  heirs  mal^  of  the  rci'pviSlivc  bodies  of  fucb  fon  and  fonS| 
and  in  default  of  Inch  ifluc,  to  the  ufc  of  the  daughter  and 
dii lighters  of  Francis  Lri^h^  and  rf  more  than  one,  to  bc 
divided  amongli  them  Giarc  and  fliare  alike  at  their  ages  of 
tvventy-one  or  niarriagc;  and  in  default  of  daughters,  or  ia 
cafe  oflhcir  death  before  their  ageof  twenty-one  or  marriage, 
tl^cn  to  the  ufe  and  behoof  of  the  plaintifF  for  the  then  rcfiduc 
of  the  term,  l^hc  tcllatrix  gave  her  mother  an  annuit}' of 
ica/.  />(:;• /7«««w  for  her  life,  and  to  the  plaintiff  200/.  bc- 
fidcs  feveral  other  legacies,  making  Francis  Leigh  executor. 

The  io*h  November  1 729,  the  teftatrix  died,  and  the  de- 
fendant HuJJ'cy  declining  to  aci,  Francis  Leigh  entered  on  the 
Je^fchold  prcmiflbs,  and  polFeired  other  parts  of  the  perfonai 
cftatc.  The  teftatrix  being  indebted  to  the  plaintiff  in  5C0/. 
on  bond,  he  brought  his  bill  for  an  account  of  the  perfonal 
eftate,  and  for  a  fatisfaclion  of  his  debt  and  legacy)  and  after 
fatibfadtion  of  all  the  debts  and  legacies,  that  fuch  furplus  of 
the  Icafciiold  tllate  as    Hiould  not  bc  fold   for  that  *purpoA^ 

mi^bt 
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might  bc' fettled  according  to  the  will,  infifting  that  the  li»    Stanlev  «; 
mitation  to  him  of  the  leafchold   eftate  was  a  good  litni-       Lsich. 
tatlon. 

Francis  Letghhy\i\%  anfwer  ihfifted  that  the  limitation  of 
the  leafehold  eftate  to  the  plaintiff  was  void,  and  that  if  the 
faid  Francis  Leigh  (bould  die  without  ilTue)  it  would  go  to  his 
executors* 

Upon  the  firft  hearing  of  this  caufe,  \Ji  December  X731, 
the  ufual  diredlions  were  given  for  taking  an  account  of  the 
teftatrix's  eftate,  and  of  her  debts  and  legacies,  for  fale  of  fo 
much  of  the  leafchold  eftate  as  (hould  be  neceflary  for  the 
payment  of  fuch  debts  and  legacies}  and  the  confideratioa 
how  the  furplus.  of  the  leafehold  eftate  fliould  go  after  the 
death  of  Francis  Leigh  without  iflue,  was  refcrved  till  after 
that  contingency  happened^ 

The  contingency  h46  fince  happened  by  the  death  of  Fran-' 
CIS  Leighj  without  haying  had  any  iflue,  gnd  the  caufe  has 
been  revived  againft  the  now  defendant  Sir  John  Leigh  bis  ad- 
miniftrator;  and  being  brought  again  to  hearing  for  direflions 
as  to  the  point  rcferypd  by  the  former  decree,  the  queftion  is, 
whether  the  limitation  of  the  tiuft  of  the  leafehold  eftate  to  L  638  J 
the  plainti«Tby  the  will  of  Dorothy  Lennard  be  a  good,  or  void 
limitation  ?  • 

I  am  of  opinion  it  is  a  good  limitation,  and  that  the  truftea 
the  defendant  HuJ/if  ought  to  aflign  the  refidue  of  the  term  to 
the  pUintiift 

To  make  this  limitation  void   it  muft;  be  aderted,  that  il 
tends  to  a  perpetuity  :  now,  in  order  to  examine  this  aflertion, 
let  us  fee  what  is  a  perpetuity*     A  perpetuity,  as  it  is  a  legal 
word  or  term  of  art,  is  the  limiting  an  eftate  cither  of  inherit-   DeftnWfoncf* 
ance  or  tor  years,  in  fuch  manner  as  would  render  it  unalien- 
able longer  than  for  a  life  or  lives  in  being  at  the  fame  time, 
and  fome  ftiort  or  reafonable  timeafter*     I  have  joined  cftatea 
of  inheritance  and  for  years  together,  becaufe  the  law  doea 
equally  abhor  what  is  called  a  perpetuity  in   the  one  as   ia 
the  other ;  the  reafon  of  which  abhorrence  is,  the   mifchief 
that  would   arife  to  the  publick  from  eftates  remaining  fop 
ever,  or  for  a  long  time  unalienable  or  untransferrable  from  one 
}»And  to  another,  being  a  damp  to  induftry,  and  prejudice  ta 
irade,  to  which  i^ay  be  added  the  ioconvenicnce  aad  diftreft 

N  n  3  ttut 
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^  .«.  ^    that  would  be  brought  on  families  whofe  eftates  are  (6  fetter« 

LkiGH.  ed:  now  this  inconvenience  and  mifchief  are  the  fame,  let 
the  right  Or  intereft  in  the  eftate  to  be  limited  be  what  it  will. 
Had  this  been  conilantly  attended  to,  there  would  not  ha?e 
been  fuch  a  diftin£lion  in  the  doctrine  of  perpetuities  between 
the  limitation  of  a  fee-fimple  eftate,  and  that  of  a  tenn  for 
years,  as  hath  fometimes  been  made.  If  any  diftin£Hon  wu 
to  be  allowed,  I  fliould  have  thought  the  law  would  rather,  or 
with  more  ftridlnefs,  have  guarded  againft  perpetuities  in  fee* 
(imple  eftates,  than  in  terms,  fince  there  might  be  an  indefinite 
[  689  ]  perpetuity  in  an  inheritance ;  but  there  can  be  no  fuch  thing 
in  a  term,  the  expiration  thereof  putting  an  end  to  all  limita- 
tions whatfoever  carved  out  of  it. 

i}ut  the  blending  the  old  notion  of  the  infirmity  or  mean* 
ncfs  of  an  eftaie  for  years  (by  the  common  law  always  in  the 
power  of  the  freeholder)  with  the  notion  of  a  perpetuity, 
things  dinin£l  in  their  nature,  (I  conceive)  h!got  eonfufed 
ideas,  and  it  wiis  thought  a  man  might  not  have  fo  much 
power  over  a  term  for  years,  as  over  a  fee- Ample  eftate. 
This  diftinf^ion  is  exploded  in  very  ftrong  terms  by  the 
Lord  N^nifigham^  in  duke  of  NdrfcU*$  cafe  {a)^  where 
he  calls  it,  ^^  a  diftiniSion  in  w^rds^  and  fays,  there  is  no 
(/  Sre^heend  ««  real  dllFerence  but  what  mankind  will  laugh  at  ^  (hall  not 
toJ  ci*e!e  p!  31.  "  a  m^n^  faith  he,  have  as  much  power  over  his  leafe  u 
"  over  his  inheritance  ?  This  were  an  abfurdity  altogether 
•*  iiifupcrable.'*  Now  it  cannot  be  pretended  but  that  the 
fame  limitations  as  are  in  the  pre  fent  cafe,  which  is  of  a  temif 
would  have  been  good  if  they  had  been  of  an  inheritance,  and 
yet  that  would  have  gone  a  little  farther  towards  a  perpetuity ; 
for  the  fons,  though  not  in  iffi^  muft  all  have  taken  one 
after  another,  and  none  of  them  could  have  barred  the  remain- 
ders but  by  a  recovery,  which  requires  time,  and  cannot  be 
done  in  an  inftant;  whereas  in  this  cafe,  the  firft  fon'would, 
upon  his  birth,  have  had  the  whole  reiidue  of  the  term  fubjeA 
to  the  precedent  intercft  veiled  in  him,  and  it  could  never  have 
gone  over  to  any  in  remainder,  if  he  had  died  before  bis  age  of 
twenty-one,  but  his  executors  oradminiftrators  would  havebad 
it,  who  would  have  aliened  or  afligned  it  inftantly.  If  be 
had  livf^d  till  twenty-one,  fo  might  he  have  done.  This  is 
therefore  farther  from  a  perpetuity  than  if  the  like  limitatioiis 
had  been  of  a  fee-fimple  eftate* 

♦Agaia 
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♦  A^in,  Let  os  fee  wliat  is  the  common  courfc  of  fettling    Staklf,y  n;. 
terms  for  years,  to  which  great  regard  is  ,to  be  had,  and  of  The  common 
which  having  informed  myfclf,   I  find  it  ufuil  in  marriage  fet-    ^^V'  **'  *I!^*' 

^  '        '  .       c?  ing  terms  to? 

dements  to  limit  them  thus :  to  truftces  for  the  whole  term,    )cm. 

in  truft  to  permit  the   hu(band  and  wife  and  the  furvivor,  to       [•690  ] 

receive  the   renta  and  profits  during  fo  long  of  the  term  as 

tbcy  (hall  live,  and  after  the   death  of  the  furvivor  to  per- 

Aiit  the  firft  fon  of  the  marriage  to  receive  the  rents  and 

profits  till  he  attains   twenty-one,    and   if  he  attains    that 

age,  then  the  truftees  to  aflign  the  refidue  of  the  term  to  him  ; 

but  if  fuch  firft  fon  dies  under  twenty-one,  then   in  truft  for 

the  fecond  and  other  fons  in  like  manner,  and  if  no  ions,  then 

in  truft  for  the  daughters,  or   any  other  perfon  as    (ball   be 

agreed  between    the    parties.     This  too  is  apparently  going 

ftrther  towards  a  perpetuity  than  the  prefent  devife. 

But  it  IS  objeded,  that  the  devifor,  by  the  limitations  over 
in  default  of  heirs  male  of  the  firft  fon,  intended  a  perpetuity, 
and  fuch  intention  of  his  (hall  make  the  farther  limitations 
void. '  Now  fuppofing  the  devifor  did  intend  a  perpetuity,  it 
would  be  very  ftrange,  if  for  that  reafon  only,  the  law  (hould 
make  thofe  limitations  void  ;  for  if  they  do  not  really  tend  to  a 
perpetuity,  the  bounds  which  the  law  has  fet  to  extraordinary 
devifes  or  limitations  of  terms  for  years,  are  not  tranfgrefTed, 
nor  are  its  rules  violated  ;  fo  that  the  intention  is  vain  and 
fruitlefs,  and  confequeiuly  tzn  or  ought  to  have  no  operation 
at  all.  But  I  think  it  cannotVe  affirmed,  that  the  devifor  in 
|he  prefent  cafe  had  any  fuch  intention,  if  he  knew  the  law, 
be  could  not  intend  it :  he  takes  notice  that  his  only  intereft 
was  a  term,  and  the  limitation  of  the  truft  cf  that  term  to  the 
firft  fon  of  F.  Leighy  and  the  heirs  male  of  fuch  firft  fon  in  [  691  ] 
contingency  (if  the  contingency  happened,  and  there  was  a 
fon)  would  abfolutcly  have  given  his  fon  the  whole  refidue  of 
the  term,  fubjcfl  to  the  precedent  limitations ;  for  the  words 
to  the  firjl  fen  and  the  hiirs  male  of  his  body^  do  not  operate  as  a 
limitation  of  the  time  or  duration  of  the  eftatc,  but  as  an  ab<» 
folute  difpofuion  of  the  term,  agreeable  to  what  the  Lord  Not* 
tingham  fays  in  the  duke  of  MrfolFs  cafe,  p.  34,  and  though  in 
wills  the  law  prefumes  a  man  to  be  inops  conditio  and  will 
cffctSluate  his  intention,  in  limiting  an  eftatc  where  he  has 

N  n  4  cxprefled 
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Stanlrv  V,   expreiTcd  hi mfelf  improperly;  yet  will  he  not  beprefumedtd 

LfiGH.        Yic  ignorant  of  the  leg^l  operation  of  words  made  ufe  of  in  one 

of  the  limitations,  in  order  to  defeat  the  other;  this  would  he 

railing  a  prefumption  to  a  quite  contrary  purpofe  from  what 

the  law  intends.  • 

Another  objc£Hon  to  the  plainttfPs  title  is^  that  the  limita- 
tion to  him  is  poftponcd  to  the  fons  of  F,  L,  and  to  the  daugh« 
tcrs  arriving  to  twenty-one  or  marriage  j  and  (fay  they)  there 
might  have  been  a  pofthumous  fon,  and  if  rio  foii«  a  pofthu- 
mous  daughter,  or  one  who  might  not  h've  to  twenty-one  or 
marriage,  and  fo  the  contingency,  on  which  the  limitation 
to  the  plaintiff  was  to  take  eSedt,  might  not  happen  within 
the  conipafs  of  a  Hfe«  ^ 

As  to  the  cafe  of  a  pofthumous  child,  that  is  a  contingency 
which  mud  happen  within  a  (hort  time  after  the  death  of  the 
father  ;  and  this  objefbion  was  taken  notice  of  and  difallowed 
by  the  Lord  Cowptr  in  Hlgglns  and  D&wler^  which  I  fliall  have 
occ^fion  to  mention  more  largely  by  and  by ;  befides,  a  longer 
time,  a  year  beyond  a  life,  w*as  allowed  in  the  cafe  of  Llsyi 
and  Carexv,  adjudged  in  the  Houfe  of  Lords^  Sbdtuer^s  Cafa 
r  692  3      i^  Parliament  137.     As  to  a   daughter's  arriving  at  twenty- 
one  or  marriage,  that  is  a  contingency  which   muft  happen 
within  a   reafonable  time  after  the  death  of  the  father,  and 
indeed  prevent   the  power  of  alienation  no  longer  than  the 
law  would  do  if  there  were  no  fuch  contingency  exprefled,  as 
{a)  Seethecafc     it  [a)  has  been  held  in  this  colkx.     This  objtftion  therefore, 
Sta'ill^''rncr^"*    ^)^^^  ^^^  contingency  on  which  the  plaintifPs  title  is  to  depend^ 
4-*'  might  not  happen  ftriftly  within  the  compafs  of  a  life,  is  of 

no  weight. 

Let  us  now  fee  what  authorities  there  are  on  one  Ade  or 
the  other  to  guide  us  in  the  prefcnt  cafe  2  all  thofe  then  ad- 
judged  which  any  ways  concern  the  prefent  queftion,  were 
taken  notice  of  and  thoroughly  canvafled  in  the  duke  of  Air- 
folk\  cafe  ;  I  (hail  mention  but  few  of  themi  and  refer  to  the 
book  for  the  reft. 

I  obferve,  that  tho*  the  cafe  of  Child  and  Batly^  which  may 
be  urged  as  an  authority  for  the  defendant,,  is  not  only  denied 
to  be  law  by  the  Lord  Nettingham  in  the  duke  o(  N§r/oH*s  cafe, 
but  alfo  by  the  court  of  king's  bench  Mich.  5  tP\  if  AL  Lamh 

li.i; 


faoufc, 
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>nil  Archer^  Salk.  22$  5  3^  ^^^^^  ^^^  ^^o  others  vhich  the    Stanley  Vu 

Lord  Noitingham  admits,  and  goes  fo  far  as  to  call  plain  and       L««g»-    j 

clear,  and  tiiejr  are  thcfc :  if  a  term  be  limited  to  A  man  for   ^ni*p^f, 

life,  and  afe^  to  his  iirft  and  other  fons  in  tail  fucceffively, 

and  for  default  of  fuch  iflue,  the  remainder  over,  fuch  remain* 

der  is  void,  tho*  there  never  were  a  fon  born,  for  that  looks 

like  a  perpetisky.  Sir  IVilHam  Backhurft^s  cafe :  yet  one  ftep 

farther,  (fays  he)  and  that  is  (a)  Burgifs*s  cafe,  where  a  term    W  x  Mod,  xi> 

being  limited  to  one' for  life,  with  contingent  remainders  to 

his  fons  in  tail,  with  remainder  over  to  his  daughters ;  though 

he  had  no  fon,  yet  becaufe  it  was  foreign  and  diftant  to  ex« 

pe£l  a  remainder  after  the  death  of  a  fon  to  be  born  without 

iflue,  that  having  a  profpeA  of  a  perpetuity,  was  alfo  adjudged 

to  be  void. 

1  muft  obfcrve  as  to  the  firft  of  thefe  cafes,  which  is  that  of  f  693  J 
(i)  BackhufJI  vcrfus  BeUingham^  reported  in  Poll.  33,  the  re-  (*5  «>»•  Bawk^ 
mainder  of  the  term  held  to  be  void  was  after  limitations  to 
a  great  many  perfons,  and  to  their  iirft  and  other  fons  re- 
fpeftivcly,  and  the  heirs  male  of  their  refpc^iive  bodies  j  nor 
docs  it  appear  by  Pollexfen^s  repor,.  but  that  fome  of  thofe 
contingent  limitations  to  the  fir(i  and  other  fOns  bad  vefted, 
or  if  they  had  not,  ftill  that  particular  is  not  taken  notice  of: 
the  fecond  indeed,  {viz,)  that  of  Burgifs  and  Burgifs^  reported 
In  I  Mod.  115.  1  Chan.  Ca.  229.  and  P^.  40.  is  a  full 
authority  for  the  defendant  in  this  cafe  ;  but  then  it  U  to  be 
confidered,  that  this  was  a^  decree  of  Lord  Nottingham's 
own,  and  at  the  time  when  the  principle  laid  down  by  hint 
afterwards  in  the  duke  of  Norfolk's  cafe,  of  a  man's  having 
as  much  power  over  a  term  as  over  an  inheritance,  had  not 
obtained,  nor  is  it  very  probable  that  it  did  occur  to  him  } 
beiides,  tt  is  eafy  to  imagine  he  would  make  large  conceffionSy 
in  order  to  lefTen  the  number  of  the  refolutions  which  he  was 
to  entounter  in  the  duke  of  Norfolk's  cafe  :  thefe  conceflions 
too  were  made  in  the  firft  argument ;  and  any  one  that  reads 
his  fecond  argument,  will  find  that  he  grows  ftronger  in  his 
opinion  upon  that  point,  of  a  man's  having  as  much  power 
over  a  term  as  ovtr  an  inheritance.  After  all^  thefe  concef* 
fions  or  refolutions  muft  be  tried  by  the  reafon  given  for  them, 
which  is  fingly  in  the  firft  cafe,  that  fuch  limitations  look 
like,  and  in  the  fecond^  that  they  have  the  profped  of^  a  per« 

petuityi 
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Staiclit  tr.  petuitjr ;  now  it  is  very  ftrange^  tkat  the  limitstioa  a  man 
L&ICH.  maktrs  of  hit  eftate  (hould  be  void,  becaiife  it  l§§h  IH$  a  per- 
petuity»  when  fiirelj  the  law  muft  be  forned  oa  rtaHtm^  and 
not  upon  the  l^oks  or  afpiormmces  of  things  ;  it  is  equally  ftrange, 
that  fuch  a  limiution  fliould  have  a  pr^i^  of  a  perpetuity, 
which  it  is  impoifible  fliould  ever  terminate  in  a  perpetiiitj  ; 
r  604.  ]  ^i)  I  think  is  fuficient  to  invalidate  the  authority  of  tho(e 
refolutions,  efpecially  when  they  run  counter  to  the  whole 
tenor  of  the  Lord  N^ttinibam^  reafoning  tn  the  duke*  of 
Norfolk^  cafe,  and  feveral  other  refolutions  ^re  cited,  par- 
ticularly fV»9i  and  SawuUrs  cafe  much  relied  on  by  him, 
which  L  (hall  mention  by  and  by,  aod  alfo  to  a  jrefolotion  in 
I^oint  in  the  cafe  of  Higgini  and  DcxvUfp  rqM>rted  in  Saik.  156. 
^  Fem.  600.  but  of  which  I  have  a  farther  manufcript  report. 
Now  it  is  obfervable  with  re;gard  to  this  laft  cafe,  that  though 
the  two  printed  books  differ  in  wording  the  limitations,  yet 
they  agree  in  the, point  refotved  by  the  Lord  Ctwper^  and  the 
only  one  argued  before  him,  which  was,  that  the  limitations 
of  the  truft  of  a  term  by  a  marriage  fcttiement  to  the  father 
fur  life,  remainder  to  the  firft  and  other  fons  and  the  heirs  of 
their  bodies  refpeSivcly,  remainder  to  the  daughters,  were 
good,  and  there  happening  to  be  no  fon,  the  limitation  to  tbc 
daughters  would  take  effeA. 

This  was  upon  a  demurrer  to  a  bill  brought  In  dii^affirm* 
ance  of  the  daughter's  title,  who  was  the  only  ifllie  of  the 
marriage;  none  of  the  reports  fay  what  became  of  it,  but 
all  agree  the  point  was  fo  refolved  1  and  by  fome  notea  taken 
by  Mr.  Goldjb$rough  the  Regifter  then  in  court,  of  which 
I  have  a  copy,  it  appears  to  have  been  really  fo  |  thefe  faj, 
that  Lord  Cowptr^  on  arguing  the  demurrer,  declared  the  rea- 
fon  why  a  remainder  after  an  eftate-tail  of  a  term  is  account- 
ed  void,  to  be,  becaufe  an  eflate  is  vefted ;  but  at  the  fame 
time  declared,  that  if  the  contingency  did  not  happen,  fo  as 
the  edate  did  never  veft,  the  remainder  was  good  ;  yet  be 
over-ruled  the  demurrer,  and  direfied,  that  when  the  caufe 
came  on  upon  the  merits,  precedents  ihould  be  produced. 
By  this  it  appears,  that  the  opinion  of  the  court  was  accord- 
C  695  ]  ing  to  the  reports,  and  that  the  over-ruling  the  demurrer  was 
only  in  order  to  a  more  foiemn  determination  of  the  caufe, 
and  not  from  any  doubt  in  the  court,  for  the  manufcript 

report 
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report  which  I  have  fays.   Lord  Cbanctllor  took  it  with  {a)    STAVT.ir  t?. 

gre^t  cleahtefs^  that  where  the  limitation  ever  vefted  in  the       LtiCH, 

font  the  remainder  to  the  daughter  is  void,  but  if  there  ne-    («)Vi4evoKi* 

ver  was  a  fon^  Tuch  limitation  is  good.     As  to  what  is  faid 

at  the  end  of  the  cafe  in  Sali.  that  upon  reading  the  fettle* 

jnent  it  appeared  tobe,  **  that  in  default  of  iflue  male  of  the  bo* 

^  dy  of  the  hufband  (that  is  the  father)  then  to  the  daughters/*- 

for  which  reafoii  the  limitation  to  the  daughters  was  held  to 

be  iroid}  that  could  be  no  Ingredient  in  the  judgment  of  the 

court;  for  oh  arguing  a  demurreir,  the  court  cannot  go  out 

of  the  pleadings;  this  muft  therefore  be  b  miftake,  and  I 

fuppofe  the  bill  was  read,  and  not  the  deed« 

The  bill  to  which  the  demurrer  was  put  in  was  art  amendel 
bill,  and  was  thus,  as  I  have  it  from  the  record  : 

The  plaintiflTs  were  escecutors  of  JlUi  Higgins^  and  ad« 
miniftrators  of  H$nry  Higgins  her  fon,  and  brought  their  bilt 
againft  the  truftees  of  the  term,  and  the  adminiftrator  of  Aiarj 
the  wife,,  and  Eli%f2bcth  the  daughter  of  Henry  Higgini^  Upon 
this  cafe:  A/ice  Higgins^  as  admtniftratrix  of  her  hu(b«nd 
Hinry  Higgins  fenior,  being  poflefled  of  a  term  of  999  years, 
in  confideration  of  an  intended  marriage  between  her  fon 
Hinry  and  Mary  D9%uler^  demifed  the  premifTes  to  the  defend- 
ants Lowe  and  DowUr  for  860  }'ears,  in  truft  for  Jierfelf  for 
life,  remainder  to  Henry  for  life,  remainder  to  Mary  the  in- 
tended wife  of  Henry  for  life,  remainder  to  the  eldeft  fon  of 
the  faid  Henry  Higgins  on  the  body  of  the  faid  Mary  to  be 
begotten,  his  executors  and  adminiftrators,  who  fliould  re. 
ceive  and  take  the  rents,  ifTues  and  profits  of  the  preinifies  to  C  ^9^  1 
his  and  their  own  ufe  during  the  then,  refidue  of  the  faid 
term  ;  and  for  default  of  ifTue  of  the  firft  fon,  then  that  all 
and  every  the  fons  of  Henry  begotten  on  the  body  of  Ahry^ 
th^ir  executors  and  adminiftrators,  and  every  of  them,  as 
they  (hould  be  in  feniority  of  agci  (hould  receive  and  take 
the  rents,  iflues  and  profits  of  the  premifles  to  their  own 
ufe  during  the  term  y  and  for  default  of  iflue  male  of  Henry 
to  be  begotten  on  the  body  of  Mary^  then  that  the  daughters 
of  Henry  begotten  on  the  body  of  Mary^  ihould  receive  and 
take  the  rents,  ilTues  and  profits  of  the  premifles  for  the  refi* 
due  of  the  term,  equally  to  be  divided  between  them  ;  and  in 
Caft  Henry  ihould  have  no  ifliie  on  the  body  of  Mary^  then 

the 
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Stanley  v,  ^^^  rents,  i flues  and  profits  of  the  prenniiles  ihould  be  rnjoyect 
LiiicH.  by  the  executors,  adminittrators  and  afligns  of  Henry.  The 
marriage  took  cffcSt^  and  there  was  ilTue  of  fuch  marriage 
only  a  daughter  Elizabeth^  who  furvivcd  her  lather,  and  died 
inteftate  in  the  life-time  of  Mary  her  mother  \  Alice  afterwards 
died,  and  made  the  plaintiffs  executors  of  her  will)  and  th(| 
plaintifis  had  then  got  adminiftration  to  Henrys  after  th« 
deatfa  of  Jlice^  Mary  the  mother  enjoyed  the  premises  many 
years,  and  dying  inteftate,  her  brother  the  defendant  Dewier 
was  her  adminiftrator. 

The  plaintiffs  by  their  bill  infifted,  that  the  limitation  to  thi 
<}aughters,  which  was  to  arife  in  default  of  iflue  male  of  the 
maVriage,  and  much  liiore  the  other  fubfequent  one  to  arife 
in  default  of  daughters,  were  void  both  in  law  and  equity,, 
artd  thalt  they  neither  did  nor  could  fubfift,  but  that  upon  the 
dcAth  of  Henry  Hi(^ins  and  Mary  his  wife,  without  any  fon 
or  fons,  the  Icafehold  eftate  did  refult  back  to  the  executors 
of  4iice  Higgins^  from  whom  .  the  term  came  ;  therefore  tb^ 
r  ^Q7  J  bill  prayed,  that  the  defendants  might  affign  the  prcmifles  to 
the  plaintiff^s,  deliver  up  the  writings,  and  account  for  the 
profits.  •  On  this  title  fdely  it  was  that  the  plaintiffs  relied^ 
,and  it  is  obfervable,  that  the  bill  difaffirms  any  title  in  the 
piaintifFs  as  reprefentatives  of  Henry^  by  infifling  that  all  the 
limitations  which  were  to  arife  in  default  of  ifTue  of  the  iirft 
fon  were  void,  and  confequently  that  the  implied  limitation  tm 
Hen^y  and  his  iflue  on  the  body  of  Mary  was  void,  as  well  at 
thofe  to  the  other  fons  and  daughters :  this  was  the  cafe  on 
which  the  demurrer  was  argued,  and  over-ruled  in  the  man* 
ner  I  have  now  mentioned.  The  defendants  afterwards  put 
in  an  anfwer,  by  which  it  appears,  that  the  defendant  Diwler 
was  adminiftrator  to  Slizatetb  the  daughter,  and  that  the  ad-* 
miniftration  to  Henry^  which  had  been  granted  to  the  plain- 
tiffs, was  repealed,  and  granted  to  the  defendant  Dmvler^ 
With' only  this  variation,  the  caufe  came  on  to  be  heard  the 
30th  of  May  1708,  and,  as  appears  by  the  Regifter's  book^ 
the  court  then  declared,  that  as  the  piaintifFs  claimed  the 
refidue  of  the  term  only  by  way  of  a  refulting  truf^,  the  limi- 
tation to  Henry^  his  executors,  adminifttators  and  affigns, 
was  a  fufficient  difpofition  to  prevent  a  refulting  truft  for  th^ 
l^nefit  oSMccy  and  therefore  difmiffcd  thcbilU 

Upoa 
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iJpM  this.ftato  of  the  cafe  thefe  obfcrvations  arife^  Stawiey  v^ 

xft^  That  upon  the  frame  of  the  bill  the  point  reported, 
{yi%%)  whether  the  limitation  to  the  daughter  wa$  a  good 
limitationf  came  properly  in  qucftion.  *ldly^  That  the  plam* 
tiffs  did  not  rely  on  their  title  as  reprefentatives  of  Henry^  for 
they  had  difaffifmed  it  by  their  bill,  and  bad  reafon  to  do  io^ 
for  though  they  got  adminiftration  to  Henry^  they  could  not 
hold  it,  but  it  was  repealed,  and  granted  to  the  defendant 
toowUr.  '^dly^  That  the  point  determined  at  the  hearing  was 
tonfiftent  with  the  opinion  of  the  court  on  arguing  the  de* 
murrer,  for  it  adjudged  the  limitation  to  the  executors^  ad-  [  698  J 
miniftrators  and  aiBgns  of  Henry^  a  fufficient  difpofition  to 
prevent  a  refulting  truft,  which  could  not  be,  if  the  limi- 
tation to  the  daughters  and  all  thofe  to  arife  on  default  of  iro* 
fue  of  the  firft  fon,  as  the  plaintiff  infifted,  were  void. 

This  is  therefore  a  full  authority  for  the  plaintiff  in  the  pre* 
fentcafe,  and  fo  I  think  is  the  cafe  of  fVood  and  Saundtrsy  P§/1. 
35*  and  cited  (but  (hortly)  by  Lord  Nottingham  in  the  duke  of 
Nor/oik's  caifCffo.  37.  where  the  truft  of  a  long  term  is  limit- 
ed thus :  to  the  father  for  fixty  years,  if  he  live  fo  long,  then 
Co  the  mother  for  fixty  years,  if  (he  live  fo  long,  then  to 
truftees  to  alfigri  to  John  the  fon,  in  cafe  he  fufvived  his  father 
and  mother,  for  the  rcfidue  of  the  term,  but  if  he  died  before 
alignment,  and  left  a  fon,  th^-n  to  affign  the  w()o}e  term  to  his 
eldeft  fon,  and  if  no  fon,  then  to  his  daughter  if  any ;  and  if 
yohn  died  without  ifliie  before  aflignment,  or  having  iiTue,  his 
iflue  died  before  aflignment,  then  in  truft  for  Edwatd  the  fou 
and  the  heirs  of  his  body.  John  died  without  iflue  in  the  life- 
time of  his  father,  and  then  the  father  and  mother  died,  Ed- 
wardihc  fon  furviving  j  the  queftlon  was,  whether  the  limita- 
tion to  Edward  was  good  ;  and  Edward  dying,  whether  hib 
adminiftrator  was  intitled  or  not  ?  The  Lprd  Keeper  Bridge 
many  afHfted  by  Mr.  Juftice  Twifden^  Mr.  Juftice  Rainsford 
and  Mr.  Juftice  /^A/,  agreed  in  opinion,  and  declared,  that 
the  eftate  limited  to  John  being  but  in  nature  of  a  contingen-  , 
'cyj  nothing  ever  vefted  in  him,  and  that  JVaod  and  his  wife,  as 
adminiftratrix  of  frfa/tffrf  the  fon,  were  well  intitled  to  the 
truft  of  the  term,  and  decreed  accord iirgly.  Here  were  limi- 
tations very  near  to  the  prefcnt  cafe,  and  the  diredions  to 
truftees  to  aflign  the  whole  term  to  the  eldeft  fun  make  no 

difference ; 
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•STANtEY  V.  difTerence ;  for  fo  the  truftccs  in  the  prefent  cafe  muft  have 
r  6n^*  1  ^^"^  ^^^  ^^^^  ihewn  before^  if  there  had  been  an  eldeft  or  any 
^  fon  born.  But  farther,  in  the  cafe  cited  there  was  a  double 
contingency  precedent  to  the  veiling  the  whole  truft  of  the 
term,  (viz,)  not  only  Jghti^s  dying  without  iflbe before  affign- 
ment,  but  if  he  had  iflue,  the  dying  of  fuch  iflfue  before  affiga* 
ment ;  if  he  had  ifiue  a  (any  that  fon  wootd  no(hav€  uken  at 
his  birth,  as  the  fon  of  Fraxcis  Ltigh  would  have  done  in  the 
prefent  cafe ;  but  if  he  had  died  before-  he  had  or  could  have 
taken  any  alignment  of  the  term,  and  the  father  bad  died 
without  any  other  liTue,  the  truft  of  the  term  would  have  gone 
to  Edward:  befides,  there  is  a  dying  without  ifiue  of  J$bn 
precedent  to  Edward's  taking,  which  perhaps  might  take  in 
grandchildren  as  well  as  a  fon  or  daughter.  This  cafe  wn 
therefore  Aronger  agarnft  Edward's  taking,  than  the  prefent 
againft  the  plaintiffs  ^  but  thefe  contingencies  being  of  ne- 
ceffity  to  happen  within  the  compafs  of  two  lives,  and  no  con« 
ttngent  eftate  ever  vefting,  this  folemn  refolution  held  the 
limitation  to  Edward  to  be  a  good  limitation. 

Upon  the  whole  matter,  if  I  (hould  difmifs  the  plaintiffs  bill 
as  to  the  point  in  queftion,  it  muft  be  folely  upon  the  autho- 
rity of  the  two  cafes,  Backhoufi  verfus  BeUingham^  and  Burgiji 
verfus  Burgijiy  fupported  by  no  folid  reaibns,  contradicted  br 
other  authorities,  ^nd  contravened  by  the  common  courfe  of 
fettlements  of  terms  for  years,  which  I  ought  not  to  over- 
throw, or  any  way  weaken. 

I  muft  therefore  remain  of  the  fame  opinion  I  was,  to  (i^ 
decree  for  the  plaintiff",  that  the  truflee  Chriflapher  Hujfeyio 
convey  the  r^fidwc  of  the  term  unfold  to  him.  f 


f  See  the  cafe  of  Sahherton  verfus  Sabhcrton^  Mich,  1736,  where  on  a  like 
Ifmitatioji  over  of  a  pcrfonal  cila^e,  a  cafe  was  made  by  Lord  Taihat  for  the 
opinion  of  the  judges  of  B.  R>  who  certifying  the  limitation  to  be  good,  the 
Lord  Hard'wiike  in  Micr:,  1739.  decreed  agreeably  thereto  (2). 

\ 

(1)  Reg.  Lib.  B,  1732.  fol.  293.  of  (2)  Ca.  temp.  Tal.  245.  et  vids 
/i#7,  term,  1732.  Hlg^ini  v.  Dowhr^  ante,    i  vol.  98. 
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Banks  &  al*  Creditors  of  Ro-  7  „,  .    ._        _ 
.     ,c  »♦  ^  J  Plaintiffs  J     Cafe  211. 

bert  Sutton.  J  AttheluJK 

A   .John  Sutton,  Son  and  Heir, 
'  *  I      of    Robert   Sutton,    and/ D^f^^j^^j,^ 


ton,    and/j 
,  Widow  r 

1-  .  ■  ^ 


I      Margaret  Sutton 
t     of  Robert  Sutton, 

.  C  Robert  Sutton,  Plaintiff; 

'  i  Margaret  Sutton  and  others.     Defendants. 

,  J  Margaret  Sutton,  Plaintiff; 

^     (John  Sutton  &al\  Defendants, 

TH  E  cafe  upon  the  queftion  rcfcrvcd  at  the  firft  hearing,     p    r    ai.. 
concerning  the  claim  of  dower  by  Margaret  SuiUa  the    3*7-  p»-  ii. 
plaintiff  in  the  third  caufe,  is  thus :  s.rlo?hj^^^^^^^ 

Miller  of  the 
Jtnlls,  that  a  widow  ihouid  be  indowed  of  an  equity  of  redemption,  though  the  mortgage  was  madt 
in  fee  before  the  marriage,  itpoa  her  paying  a  third  of  the  mortgage  money,  or  keeping  down  a 
ibi;dof  theintereit. 

Pfter  Hartco€k  felfcd  in  fee  of  lands  of  6oo/.  per  atinufitj  [  701  1 
mortgaged  the  fame  in  fee  to  the  late  Chief  Baron  ffard  for 
4229/.  In  /fprll  1708.  Haneock  made  his  will,  whereby  he 
devifed  his  rezl  eflate  in  fee,  and  his  perfonal  eflate,  to  if ir 
ll^jlliam  Eilisy  in  truft  to  pay  his  debts  and  legacies,  and  to 
bring  up  and  educate  Robert  Suttcn  the  defendant's  hufband, 
until  twenty-one  or  marriage,  and  then  to  fettle  a  moiety  of 
his  cftate  upon  him  and  the  heirs  of  his  body,  and  the  other 
moiety  to  EUzabrth  the  wife  of  the  pUintifF  Banks^  and  the 
heirs  of  her  body,  with  crofs  remainders,  remainder  over ; 
the  tcilator  Peter  Hamoci  died;  Sit /fllliam  £/tis  enured  on 

.the 
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B.\KKs<cf«  the  real  cftatc,  proved  the  will,  poflTefled  the  perfonal  e{!atr< 
SuTToit.  paid  off  the  mortgage,  and  took  an  aiTignment  of  it  to  a  truftcc 
for  himfclf;  6th  April  1720.  Robert  Sutton  attained  his  age  of 
twenty-one,  married,  and  lived  fome  years  afterwards ;  Sir 
TVllHam  Ellis  did  not  fettle  the  moiety  of  this  cftatc  on  Robert 
5f//f^;t  in  tail,  as  he  was  directed  by  the  will,  but  received  part 
of  the  mortgage  money,  by  perception  of  pro6ts :  Robert 
Sutton  died,  and  afterwards  his  widow  Margaret  Sutton  claimt 
dower,  and  brings  her  bill  to  redeem  the  moi^tgage,  to  be  let 
into  her  dower,  and  be  paid  her  arr Jfrs  flnce  the  death  of  her 
hufband,  offering  to  pay,  or  keep  down,  a  third  of  the  intereft 
of  the  mortgage  money  remaining  unfatisf{ed« 

The  tcftator  fecms  to  have  thought,  that  the  mortgage 
might  be  paid,  either  by  his  perfonal,  or  by  the  rents  of  bis 
real  eftate,  before  RabM  Sutton  fhould  come  to  twenty-one, 
and  therefore  dircdts  the  truftce  Sir  fUlliam  EUif^  to  convey  a 
moiety  of  the  eftate,  (which  mud  be  intended  the  legal  eftate 
of  the  premiflcs)  to  Robert  SuVon  at  his  age  of  twenty-one  or 
marriagcu  But  fuppoiing  chat  by  that  time,  the  mortgage 
[  702  3  was  not  fatisfied,  yet  plainly  ^fi^ir;t  5ft//««  was  intided  10  the 
redemption  of  the  mortgage,.  .  1 

IVo  quefiions  arife  on  the  prefent  cafe : 

\J1^  Whether  the  widow  of  a  tenant  in  tail  of  a  truft,  to 
whom  the  legal  eftate  is  by  the  will  direfted  to  be  conveyed 
at  his  age  of  twenty-one,  and  who  lives  to  that  age,ftiall  hiivc 
the  aid  of  equity  to  help  her  to  her  dower  ? 

2^^,  Whether  the  widow  of  a  pcrfon  intitled  to  an  equity 
of  redemprion  of  a  mortgage  in  fee,  (hall  be  let  in  to  redccci, 
on  a  claim  of  cower  f . 

If  either  of  thcfe  queftions  are  with  the  ptatntifF  Mar^ardt 
(he  is  intitled  to  a  decree. 

There  has  been  a  difference  taken  in  equity  by  fome,  be- 
twixt a  tenant  by  the  curtefy  and  tenant  in  dower^  who  have 
held  that  the  former  is  more  to  be  favoured :  but  this  is  3| 
grounJIefs  diftinfiion,  and  not  fupportcd  by  the  refolutions  of 
the  court.  It  may  be  proper  to  confidcr  the  nature  and  cir- 
cumftanccs  of/^w^TTfy  ;V;  dower^  and  of  tenancy  by  the  curte* 
Jyy  and  compare  them  together* 
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ijlf  In  I  InJI.  33*  b.  Lord  Coie  fays,  that  all  kinds  of  Banks  v« 
dower  were  inftitutcd  for  the  fubfiftcncc  of  the  wife  during  her  Su  iton. 
life  ;  which  right  of  dower  is  not  only  a  legal  but  a  moral  rights 
as  it  was  held  by  Sir  John  Trevor  the  late  Mafter  of  the  Rolls^ 
in  the  cafe  of  lady  Dudley  and  lord  Dudley^  Preced,  in  Chan. 
244.  2dfyj  The  relation  of  hufband  and  wife,  at  it  is  the 
n^areft,  (o  is  it  the  earlieft,  and  therefore  the  wife  is  the  pro-» 
per  object  of  the  care  and  kindnefs  of  the  huftand  y  the  huf- 
band is  bound  by  the  law  of  God  and  man,  to  provide  for  her  ||  703  ] 
during  his  life,  and  after  his  death,  the  moral  obligation  is  not 
ac  an  end,  but  he  ought  to  take  care  of  her  provifion  during 
her  own  life.  This  is  the  more  reafonable,  as  during  the 
coverture,  the  wife  can  acquire  no  property  of  her  own  ;  if 
before  her  marriage  ihe  had  a  real  eftate,  this  by  the  cover« 
ture  ceafes  to  be  hers,  and  the  right  thereto,  whilft  (he  is 
married,  vefts  in  the  hufband  y  her  perfonal  eftate  becomes 
his  abfolutely,  or  at  leaft  is  fubjefl  to  his  controul  \  fo  that 
unlefs  (he  has  a  real  eftate  of  her  own  (which  is  the  cafe  but 
of  few)  (he  may  by  his  death  be  deftitute  of  the  neceffaries  of 
life,  unlefs  provided  for  out  of  his  eftate,  either  by  a  jointure  or 
dower.  As  to  the  huft)and's  perfonal  eftate,  unlefs  reftrained  by 
fpccial  cuftom  (which  very  rarely  takes  place)  he  may  give  it 
all  away  from  her  ;  fo  that  his  real  effaite  (if  he  had  any)  is  the 
only  plank  (he  can  lay  hold  of,  to  prevent  her  finking  under 
her  diftrefs ;  thus  is  the  wife  faid  to  have  a  moral  right  Co 
dower.  The  hufband  on  the  contrary  has  no  right  to  a  te- 
nancy by  the  curtefy^  but  from  pofitive  inftitutions  or  provi- 
lion  of  the  laws  ;  his  right  does  not  arife  from  the  relation  of 
hufband  and  wife ;  for  then  every  hufband  would  have  ic, 
which  is  not  fo,  nor  doth  the  hufband  want  it.  If  it  be  not 
his  own  fault,  (or  at  leaft  his  misfortune)  during  the  cover- 
ture he  is  mafter,  not  only  of  his  own,  but  of  his  wife's 
eftate;  and  by  his  induftry  and  provident  care  may  acquire 
property  fufHcient,  without  any  part  of  her  eftate,  to  maintain 
himfcif  after  her  death  ^  fo  that  the  hufband's  tenancy  by  the 
curtefy  hath  no  moral  foundation^  and  is  therefore  properly 
ftilcd  a  tenancy  by  the  curtefy  of  England^  that  is,  an  eftate  by 
favour  of  the  law  of  England. 

Dower  alfo  is  a  legal    right  created  by  law  j  which  fettles 
the  quality  of  the  eftate  out  of  which   the  wife's  dower  arifcs,      [   ^04  ] 
Vol.  II.  O  o  and 
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Bancs  nf. 

Sutton. 


Equity  makes 
good  defedive 
rxecutions  of 
powrrs  rbr  a 
jointure  or  other 
))rovifion  for  a 
vr'iiCf  iho*  afcer 
snarr'uge. 
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and  likewife  afcertains  the  quantum  thereof.  The  common 
law  fays,  a  third  part  is  rathnabilis  doSy  and  a  fpecial  cuftom 
(which  is  lex  loci)  inlarges  or  abridges  the  common  law  of 
dower,  and  gives  the  whole,  half,  or  Icfs  than  a  third,  i  Infi. 
33,  t.  The  common  law  likewife  afcertains  dower,  with  rc- 
{pe£k  to  the  nature  and  quality  of  the  hu(band's  eftate  ;  it  fays, 
the  wife's  dower  muft  come  out  of  fuch  an  eftate  as  would 
defcend  to  the  iflue  of  the  hufband,  by  that  wife ;  and  gives 
dower  of  the  hufband's  feifin,  though  not  adual,  or  reduced 
into  pofleflion.  It  annexes  privileges  tQ  dower ;  as  not  to  be 
liable  to  diftrefs  for  the  bufband's  debt  to  the  king,  much  lefs 
for  any  due  to  the  fubjec^j  with  feveral  other  privileges. 
Again,  the  law  fixes  the  age  when  a  woman  is  dowable ;  and 
(by  the  way)  fixes  it  at  fach  a  time,  as  by  the  courfe  of  nature 
(at  leaft  in  this  part  of  the  world)  it  fcems  impoffible  (he 
Should  have  iflue,  or  be  pregnant,  (viz.)  at  nine  years  old :  but 
it  is  not  fo  favourable  to  a  tenancy  by  the  curufy ;  which  it 
allows  only  in  the  cafe  of  a  feifin  in  deed ;  it  annexes  m  pri* 
vileges  thereto;  and  though  the  hufband  maybe  tenant  by 
the  curtefy  of  a  common  Jans  number,  of  which  the  wife  is 
not  dowable,  yet  that  is,  becaufe  of  its  indivifibility,  in  which 
cafe,  if  dower  were  iiliowed,  it  would  be  injurious  to  other 
perfons,  and  the  lands  doubly  charged  ;  thus  the  law,  where 
it  can  juftly  do  it,  prefers  the  title  of  dower  to  that  of 
curtefy. 

^rlly^  Dower  Is  alfo  an  equitable  righty  and  fuch  a  one  as  is 
a  foundation  for  relief  in  a  court  of  equity ;  it  arifes  from  a 
contracSl  made  upon  a  valuable  confiJeratlon  ;  marriage  being 
in  its  nature,  a  civily  and  in  its  celebration,  ^ifacred  contrad; 
and  the  obligation  is  a  confideratlon  moving  from  each  of  the 
contia<3ing  *'partics  to  the  other ;  from  this  obligation  arifes 
an  equity  to  the  wife,  in  feveral  cafes,  without  any  previous 
agreement ;  as  to  make  good  a  defe(£live  execution  of  a  power, 
a  defcflive  conveyance,  or  fupply  thedefeft  of  a  furrendcr  of  a 
copyhold  eftate  ;  in  all  which  the  court  relieves  the  wife,  and 
makes  a  provifion  for  her,  where  it  is  not  unreafonabic  or  in- 
jurious with  refpeft  to  others :  Indeed  in  the  cafe  of  the  huft)and, 
marriage,  as  it  is  a  legal  confideration,  fo  is  it  an  equitable 
one ;  but  then  it  is  not  carried  fo  far  in  his  favour  as  in  hers ; 

and 
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aod  in  the  cafes  before  mentioned,  this  court  would  not  fupply  Banks  ^. 
a  defedive  tide  for  the  bufband  -,  at  leaft  I  have  not  known  it  Sutton. 
done. 

By  the  common  law,  where  a  bufband  had  an  inheritable 
cftate,  it  was  part  of  the  marriage  contra^,  that  the  wife  (hould 
have  her  dower,  one  fpecies  of  which  was  ad  ojlium  eccUfia. 
Lin,  &^.  39.  "  when  the  bufband  comes  to  the  church- 
^^  door  to  be  married,  after  afHance  or  troth  plighted  between 
"  the  bufband  and  wife,  he  endows  her,"  which  implies,  that 
fuch  endowment  is  hefon  the  marriage  compleatly  folemnized; 
and  though  my  Lord  Coh  fays,  fuch  dower  is  afitr  the  mar- 
riage folemnized,  this  is  a  miflake.  Alfo  by  the  Romijh  ritual 
ufed  here  before  the  reformation  it  appears,  that  all  marriages 
were  celebrated  ad  oflium  tcclefia\  fo  that  ii  (hould  feem  to  be 
incumbent  on  the  bufband,  if  he  could  do  it,  to  endow  his 
wife,  and  to  fpecify  the  dower  upon  the  marriage,  inflead  of 
which,  the  general  words  of  endowing  with  all  his  wordly  goods 
in  the  office  of  matrimony  now  in  ufe,  have  come  in;  from 
whence  it  is  to  be  inferred,  that  dower  is,  and  time  out  of 
mind  has  been,  a  part  of  the  marriage  contrad,  when  it  came 
to  be  publickly  folemnized ,  and  if  fo,  a  right  of  dower  is 
founded  in  contract,  and  is  therefore  an  equitable  right,  to  [  ^06  1 
which  a  tenant  by  thecurtefy  has  no  pretence.  For  this  reafon 

1  cannot  but  wonder  how  it  ever  came  to  be  thought,  that  a 
tenant  by  the  curtefy  was  intitled  to  relief  in  equity  more,  or 
farther,  than  a  dowrefs ;  and  particularly,  that  a  tenancy  by 
the  curtefy  might  be  of  a  trufl-eflate,  but  not  dower  \  which 
is  no  lefs  than  a  dircdl  oppofition  to  the  rule  and  reafon  of  the 
]aw,  allowing  dower  of  a  feifin  in  law,  but  not  a  tenancy  by 
the  curtefy,  becaufe  the  wife  cannot  gain  an  adlual  feifin,  but 
the  bufband  may;  which  reafon  holds  in  a  trufleflate,  for  the 
wife  cannot  gain  or  compel  a  truflee  to  convey  the  legal  eflate 
to  the  bufband,  but  the  bufband  himfelf  may;  therefore,  if  any 
diftin£lion  is  to  be  made,  dower  (one  would  think)  ought  to 
be  preferred  to  curtefy. 

I  admit  the  Lord  Sommers  decreed,  in  Snell  and  CAsr/s  cafe, 

2  Vnn.  324.  that  a  tenant  by  the  curtefy  (hould  have  the 
benefit  of  a  trufl-term  attendant  on  the  inheritance,  and 
denied  it  to  a  dowrefs  in  thofe  of  lady  Bodmin  and  Vandebendyy 
and  BroTjun  and  GibbS'^  which  occaiioned  fuch  a  dlftin^tion  to 

0«2  be 
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A  dawreff  (kail 
have  the  benefit 
of  a  truft-tcrm 
•gain ft  an  heir, 
or  devifee,  but 
notag/inft  a 
purchAfer. 
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be  advanced ;  but  it  hath  been  exploded,  or  declared  anreafon- 
able,  as  often  as  mcmtioncd  ever  fince,  and  the  Lord  Sommers 
himfelf,  when  the  cafe  of  Snell  and  Clay  was  urged  in  that  of 
Brown  and  Gibbs^  as  an  authority  for  a  dowrefs,  it  being  taken 
for  granted  that  there  was  no  difference  in  reafon,  between 
the  cafe  of  dower  and  that  of  curtefy :  I  fay.  Lord  Sommcu 
feems  to  admit  there  was  no  difference;  for  he  avoided  the 
authority  of  Snell  and  Clay^  by  faying,  that  point  of  a  tenant 
by  the  curtefy's  having  the  benefit  of  a  truft-term,  was  not 
debated  in  that  caufe. 

But  as  fuch  a  diftinflion  has  been  advanced,  and  the  boun- 
daries of  relief  in  equity  to  adowrefsare  not  fixed,  I  will  en- 
deavour to  find  out,  in  what  particulars  thefe  boundaries  have, 
or  have  not  been,  already  eftabli(hed  ;  and  then  fee,  whether 
things  might  not  be  reduced  to  fome  certainty,  beginning  with 
fuch  as  have  been  fettled. 

Firfty  A  dovfrcfs  Jhall  not  hicre  the  benefit  of  a  truft-term 
attendant  on  the  inheritance,  againft  a  (i)  purcha/er;  this, 
after  different  opinions  of  two  Chancellors  {Jefferys  and  Sm- 
men)  was  fettled  by  the  judgment  of  this  court,  and  afiirmed 
by  the  Houfe  of  Lords  in  the  cafe  of  lady  Bodmin  and  Aiir^- 
bendy <i  reported  in  the  jtbridg.  of  Cafes  in  Eq.  219.  where  the 
other  books,  in  which  it  was  then  to  be  found,  are  referred  to, 
and  is  fince  reported  in  Preced.  in  Chan.  65.  by  the  name  of 
lady  Radnor  and  Rotherham,  It  feems,  that  by  the  fame  rea- 
fon, as  a  dowrefs  fhall  not  have  the  benefit  of  a  truft-term  at- 
tcndant  upon  the  inheritance  againfl  a  purchafer  of  the  legal 
eftate,  fo  (he  fhall  have  no  relief  in  equity  againd  a  purchafer 
of  the  inheritance  of  a  trufl-cflate  ;  for  in  both  cafes  the  pur- 
chaser ought  to  be  fafe. 

2dlyy  A  dowrefs^tf// have  the  benefit  of  a  trufl-term  atten- 
dant on  the  inheritance,  againft  an  heir-,  though  this  was 
denied  in  the  cafe  of  Brown  and  Gibbsy  Precedents  in  C/jan,  97. 
by  the  Lord  Sommers^  and  in  If'^ray  and  ff^jllicfnsy  151  in  the 
fame  book,  by  the  Lord  Keeper  IFrigbty  (though  contrary  to 
his  own  opinion)  he  thinking  himfelf  bound  by  the  judgment 
in  the  cafe  of  lady  Bodmin  and  Vandebendy,    The  fame  qucflion 


( I )  So,  Saoannock  v.  Lyford  (by  fbmc 
iibke  reported   in  2  Atk.  209,   by 


the  name  of  ^/7/  v,  Adams)  Reg.  Lib. 
B.  1740.  fol.  337. 

caoQt 
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came  afterwards  to  be  confidered  by  the  late  Mafter  of  the 
^Rolb^  in  the  cafe  of  lady  DudUy  verfus  lord  Dudley^  {Prtctdents 
in  Chan,i£^i.)  and  upon  great  deliberation,  in  afolemn  argu- 
ment, he  decreed  for  the  dowrefs,  as  did  the  Lord  Harcourt  in 
Higfordztid  Higford^  Pafcha  171 1,  (and  not  in  1710,  as  is 
falfly  printed  in  the  Abridgment  of  Cafes  in  Equity  219.)  and 
upon  a  bill  of  review  brought  in  the  cafe  of  {a)  Wray  and 
Williami^  and  a  demurrer  thereto  which  was  argued  before 
.him  18  Feb.  171 1,  he  declared  his  opinion  for  the  dowrefs, 
over-ruling  the  demurrer ;  and  afterwards  the  defendant  fub- 
mitting,  a  decree  was  made  by  confent,  fixing  a  fum  for  the 
arrears  of  dower,  and  giving  her  pofleffion  \  agreeable  to  Lord 
Hale*s  opinion  in  Hard.  489,  and  to  all  the  refolutions  in  the 
cafe  of  tenant  by  the  curtefy  ^  fo  that  this  point  feems  fettled, 
both  as  to  dowrefles  and  tenants  by  the  curtefy  (2). 

Nextfl  will^conftder  the  cafe  of  dower  of  a  Jruft,  of  the 
whole  inheritancej  not  againft  a  purchafer^  buf  an  beiri  and' 
this  in  two  refpe&s : 

ifty  In  cafe  of  a  truft  created  by  the  hujband  himfelf;  adly^ 
Of  a  truft  created  by  another  per/on^  the  anceftor,  or  donor 
of  an  eftate  to  the  hufl>and. 

jy?.  Of  a  truft  created  by  the  hufband  himfelf. 

The  firft  cafe  of  this  kind  is  Colt  and  Colt^  *  i  Chan.  Rep. 
254*  but  the  year  and  folio  of  the  regifter-book  there  fet  down, 
are  falfe  printed ;  it  is  the  15  Car.  2.  foL  794,  and  was  a 
claim  of  dower  of  a  truft  created  by  tjie  bufband  himfelf,  as  i^ 
the  cafe  of  Bottomly  and  Fairfax^  Preced.  in  Chan.  336,  and 
that  of  {a)  Ambrofe  verfus  Ambrofe^  heard  in  this  court  17 16, 
and  affirmed  in  the  Houfe  of  Lords  in  June  17 17.  Where 
therefore  the  truft  of  an  inheritance  is  created  by  the  hufband 
himfelf,  I  take  it  to  be  fettled,  that  the  wife  (hall   not  have 


Banks  v. 

SuTTdN. 


r  708  ] 

{a)  Vide  ▼ol.  I. 


•  OatTO  edit*. 


(OVidtvohf. 
311. 


In  cafeofatnift 
ofan  inheritance 

dower,  even  againft  the  heir^   nor  againft  a  devifce^  the  cafes  huibandhimfdf, 

in  reafon  being  the  fame.  *  h^/^.'^^Jt*'*"^^ 

♦But  idly^  Whether  the  wife  fhall  have  dower  of  a  truft  of  Sccu«  where  the 

an  inheritance  created  by  another  pcifon^  as  againft  the  heir  or  by  another  per- 

deVifee,  is  a  very  different  queftion.     That  the  wife  (hall  not  TandVanceft'J;. 


f  •yog  J 


(i)  Vide  Duke  of  Hamilton  v.  Lord 
Mohtm,   ante,    1  vol.   izi.     ff'eav  v. 

O03 


Willi amtf  ante,   1  rol. 
Lilt.  108.  a.  note. 


i37«  Harg.  Co- 
have 


Dc  Term.  S.  Hill.  1732. 

Banks  "J.  have  dower  of  a  truft  created  by  the  hufband,  or  (which  is  all 
6u T  roNr  ^j^gj  Qf  a  purchafe  made  by  him,  ia  a  truftee's  name,  may  be 
reafonable,  fmce  it  may  be  prcfumed  to  be  done  with  intent 
to  bar  dower,  and  every  man  may  do  as  be  pleafes  with  his 
own.  Accordingly  it  has  been  commonly  pra&ifed,  for  a  pur- 
chafer  to  take  a  conveyance  in  his  own  name  and  in  the  name 
of  another  perfon  as  truftee,  purpofely  to  prevent  dower.  It 
is  faid  in  Shotuer*s  Parliarmnt  Cafes  71,  that  Serjeant  Majnari 
made  a  long  leafe  to  a  fervant,  on  purpofe  to  prevent  dower ^ 
and  the  cafe  of  Bottomly  and  Fairfax  in  the  book  before  men- 
tioned, feems  to  go  upon  the  z8t  and  intention  of  the  hu(band ; 
the  words  being  thefe,  <*  in  this  cafe,  it  was  clearly  agreed, 
'^  that  if  a  hufband,  before  marriage,  conveys  his  eftate  to 
<*  trufiees  and  their  heirs,  in  fuch  manner  as  to  put  the  legal 
*<  cftate  out  of  him,  thoug|)  the  truft  be  limited  to  him  and 
<<  his  heirs,  yet  of  this  truft-eftate  the  wife,  after  his  death, 
<^  (hall  not  be  endowed,  and  that  this  court  hath  never  yet 
*^  gone  fo  far,  as  to  allow  her  dower  in  fuch  a  cafe":  But 
where  there  is  no  conveyance  to  trufiees  by  the  hufband  in 
order  to  put  the  legal  eftate  out  of  him,  and  the  equiuble 
jntereft  (which  in  this  court  is  taken  for  the  whole)  defceods 
or  comes  to  the  hufband  from  another,  who  cannot  be  pre* 
fumed  to  have  lodged  the  legal  eftate  in  truftces  to  prevent 
dower  out  of  the  eftate  of  a  future  cefiui  quetrufl  (perhaps  one 
not  then  born,)  this  feems  to  differ  in  reafon,  and  does  fo  by 
the  authorities  :  I  find  no  rcfolution  againft  dower  in  fuch 
cafe,  but  on  the  contrary  fome  allowing  that,  as  well  as  te* 
nancy  by  the  curtefy.  k 

^  yio  J  The  firft  is  a  very  ftrong  one,  determined  upon  great  de- 

liberation, and  With  great  perfeverance   in   opinion  ;  for  it 
came  no  lefs  than  five  times  before  the  court  in  one  fhape  or 
•  another  j  it  is   very   imperfeftly  reported   in  all  the  printed 
'    books,  tho'  beft  in  the  Prectd*  in  Chan.  250,  but  hath  not  been 
thoroughly  underftood  j  I  took  it  out  of  the  regifter's   book 
i*y^^'         -    ^hich  cannot  deceive;  the   cafe  was  thus:  Henry  RoUnfon^ 
"ah'....'       '    for^a   valuable  confideration,  agreed  to  aflure  the  manor  of 
ji#ft*^:.-  Linton   and  other  lands  in  the  county  of  l^ri,   to   Henry  his 

•-J..        .   eld^ft  fon  in  fee ;  but  falling  into  trouble  for  counterfeiting  a 
'  -patent  under  the  great  feal,   convejfed  the  eftate  to  Jibn  his 
'jpunger  ion  in  fee^  to  prevent  a  forfeiture,  and  the  younger 
/-'•  -  ,  (on 
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fon  executed  a  declaration  of  truft  to  the  father,  who  being  Baiiks  v. 
afterwards  freed  from  his  troubles,  conveys  the  eftate  to  his  Suxxoii;* 
eldeft  ion,  and  dies;  the  elded  fon  dies,  leaving  a  widow  (the 
plaintiff)  and  no  ifTue,  whereby  the  younger  brother  became 
his  heir  J  againft  whom  the  plaintiff  brought  her  writ  of 
dower,  and  a  bill  in  this  court,  to  fet  aflde  the  conveyance 
made  to  the  defendant,  as  an  impediment  at  law  to  the  reco* 
very  of  her  dower.  The  court  thought  this  a  cafe  fit  to  be 
maturely  confidered,  and  ordered  it  to  be  ftated  by  one  coun- 
iel  on  each  fide.  On  the  6th  of  May  1653,  the  caufe  came 
to  be  heard  on  a  cafe  fo  flated,  which  was,  in  fubflance,  as  I 
have  mentioned,  and  concludes  thus : 

^^  So  that  upon  the  whole  matter,  the  cafe  upon  the  bill, 
^  anfwer,  and  proofs,  will  fall  out  to  be,  rhat  Henry  the  father 
•*  being  ce/lui  que  truji  in  fee,  conveyed  to  Henry  the  fon  (/.  e. 
"  eldefl  fon)  and  his  heirs,  and  Henry  the  fon  died ;  now  whe- 
"  ther  the  wife  of  the  fon  (the  interefl  in  law  being  ftill  in  the 
^^  truflee,  that  is  the  younger  fon)  (ball  be  holpen  to  dower 
"inequity,  is  the  fingle  queflion  ?  whereupon  the  court  is  F  711  1 
"  of  opinion,  that  there  is  good  ground  to  fet  afide  the  faid 
**  deed  made  to  John  the  youngefl  fon,  and  that  the  plaintiff 
*^  (hculd  have  her  dower  out  of  the  faid  manor  of  BinUn^  and 
*^  other  the  lands  conveyed  to  the  plaintifPs  hufband  and  his 
**  heirs,  for  the  time  to  come,  and  to  the  arrears  thereof  from 
**  the  death  of  her  hufband  :''  and  it  was  decreed  accordingly, 
unlefs  caufe,  the  defendant  then  making  default.  On  the 
J3th  of  the  fame  month  (being  the  time  appointed  for  that 
purpofe)  the  defendant's  counfel  coming  to  (hew  caufe,  on 
bearing  counfel  on  both  fides,  it  was  decreed,  that  the  deed  to 
the  younger  fqn  fhould  be  fetafide,  asagainfltheplaiqtiff,  and 
not  given  in  evidence  at  law,  and  that,  as  to  the  arrears  of 
dower  the  plaintiff  (hould  refort  to  the  court  for  farther  direc* 
lions,  after  a  trial  at  law  \  which  being  accordingly  had,  the 
<!eed  was,  notwithftanding  the  decree,  given  in  evidence,  and 
ttie  plaintiff  nonfuited  j  whereupon  on  the  9th  of  O^ober  16549 
file  applied  again  to  the  court,  and  prayed  a  comqfiiffion  to  fet 
out  her  dower,  that  proceedings  on  the  nonfuit  might  be 
flayed,  that  (he  might  have  her  cofls  at  law  and  in  this  Court, 
and  that  the  defendant  and  his  attorney,  who  infifled  on  giving 
the  deed  in  evidence  at  the  trial,  might  ftand  committed ) 
which  was  ordered  accordingly,  unlefs  caufe  £hewn  to  the 
O  o  4  contrar/ 
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Bank*  v.  contrary  on  the  28th  of  Nowmher  following  ;  at  which  time, 
upon  hearing  counfel  on  both  fides,  the  order  of  the  9th  of 
Onober  was  made  abfolute. 

I  obferve,  nbtwilhftanding  the  deed  to  the  eldeft  fon    was 

upon  an   agreement  for  a  valuable  confideration,  yet  in  all 

likelihood  it  was  fo  worded,  as  to  exclude  giving  the  conAdera- 

tion  in  evidence;  or  there  was  fome  other  obje(5lion  made, 

whereby  it  could  not  prevail   at  law  againft  the  deed   to  the 

[712  1       younger  fon,  though  that  was  voluntary  ;  and  accordingly  it 

was  taken  for  granted  by  the  counfel  on  botk   fides,    and  by 

the   court,  that  the  law  was  againft  the  plaintiff^  for  which 

reafon  (he  was  nonfuited  upon   the   trial  ^  and  yet,  notwith- 

ftanding  there  was  no  legal  feifin  In  her  bufband,  (he  bad  her 

dower  by  the  aid  of  this  court.     This  feems  a  great  authority 

for  dower  out  of  a  truft-e(}ate  of  inheritance,  and  was  verj 

much  relied  on  by  the  late  Majltr  of  the  Rollsy  in  his  argument 

'  of  the  cafe  of  lady  Dudley  and  lord  Dudley ;  for  after  taking 

notice  of  it,  he  fays,  "  tho'  this  was  much  contefted,  yet 

^^  equity  prevailed  ;  and  though  the  time  in  which  it  was  ad- 

**  judged,  maybe  objcfted,  yet  were  f  they  (meaning  the  then 

'  •*  commiiTioners  of  the  great  feal)  learned  men,  who  del.'bera- 

**  ted  well,  and  pronounced  their  decrees  according  to  their 

«<  oaths,  and  according  to  juftice  and  equity."     Precedtnis  in 

Chanc,  250.     This  refolution  of  Fletcher  and  Robinfon  dees  not 

(land  alone ;  for  at  the  end  of  the  cafe  of  Otway  and  Hudjon^ 

decreed  by  the  Lord  Cozvper  27  Onober  1706,  2  Fern.  585,  it 

The  widow  of      is  faid,  that  the  widow  of  a  ce/lui  que  truft  of  a  copyhold  eftat: 

the  certai  que     •  ^yg^t  to  havc  her  widow's  eftate  {/•  r.)  cuftomary  dower,  as 

trufV  ot  a  copy-  ©  \  '  /  »  , 

hold  e{i4te  (hall     if  her  hufband  had  the  legal  eftate  ifi  hfilti ;  and  a  hufbaiiJ 
bcnch."s^wfil    ''ought  to  have  a  tenancy  by  the  curtefy  of  a  tru(t,   as  well  3 

ai iihcriiuibari  -^f  ^  \t%7\  eftatc.     And  as  dower  is  more  favoured  in  law,  res- 
had  the  legal  *=»  r        X        r 
efUie.  *            ■  fon  and  equity,   than   curtefy,  therefore  every  precedent  fir 

•  tenant  by  the  curtefy  of  a  truft,  is  an  authority  for  dower  of  a 

•  truft.     The  cafe  of  Sweetafple  and  Bindon^   2  Vent.  536,  is 
thus:  a  woman  bequeathed  300/.  to  be  laid  out  in  land  aid 

•  fettled  to  the  ufe  of  her  daughter  with  a  remainder  over ;  tie 
-  daughter  married  the  plaintiff,  by  whom  (he  had   a  child,  de 


t  The  coimniflioners  for  the    cuftody  of  the  Great  Seal  at  that  time  wcrt 
Widdrimgfn,  ^biilock  ajid  UJIe.     Vide  Wititlock'i  Memoirs  fub  anno  1 65 4. 

and 
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and  the  child  died,  and  the  money  not  being  laid  out,  *  on  a     Banks  v« 
bill  brought  by  the  hulband,  the   Lord  Cowper  decreed  the     Sutton. 
money  to  be  conAdered  as  land,  and  the  plaintiflfto  be  tenant      L    7^3  J 
by  the  curtefy.     In  that  of  {a)  Watts  and  Bj//,  cited   imper-    iol.^«'pItud'i 
fe^aiy  2  Vern.  68 1,  as  determined  by  the  Lord  Cowper  in  1708,   ^'««i^«d* 
where  the  inheritance  was  in  trudees  for  payment  of  debts, 
the  furplus  to  the  teftator's  two  daughters  equally  in  fee  ;  he 
decreed  the  hufband  of  one  of  the  daughters  to  be  tenant  by 
the  curtefy  of  that  daughter's  moiety ;  and  there,  according 
to  a  full  report  I^ave  of  the  cafe,  the  Lord  Cowper  declared, 
that  the  hufband  ought  to  be  tenant  by  the  curtefy,  and  the 
rather,  as  he  thought  his  .wife  feifed  of  a  legal  eftate,  and  had 
reafon  to  think  fo,  (he  being  in  pofleffion ;  but  this  appears  to 
be  only  an  additional  reafon  for  decreeing  the  tenancy  by 
the  curtefy,  fince  his  Lordfhip  laid  down  the  rule  generally, 
that  trufts  are  to  be  governed  by  the  fame  law,  and  are  withia 
the  fame  reafon,  as  legal  eftates ;  and  if  there  were  not  the 
fame  rule  of  property  in  all  courts,  things  would  be  at  fea, 
and  there  would  be  the  utmoft  uncertainty ;  which  general 
pofition  extending  to  the  cafe  of  dower,  as  well  as  tenant  by 
the  curtefy,  may  be  reckoned  an  authority  for  the  one,  as  well 
as  the  other.     That  truils  and  legal  eftates  are  to  be  govern- 
ed by  the  fame  rules,  is  a  maxim  which  has  obtained  univer« 
(ally;  it  is  fo   in  the  rules   of  defcent,  as   in  Gavelkind  and 
Borough- EngUJb  lands,  there  is  a  (*)  pojfejjjio  fratris  of  a  truft,    (0»lnft-i««k. 
as  well  as  of  a  legal  eftate;  the  like  rules  in  limitations,  and 
alfo  of  barring  intails  of  trufts,  as  of  legal  eftates.     I  believe 
there  is  no  exception  out  of  this  general  rule,  nor  indeed  is 
there  any  reafon  thcf  e  ihould  ;  and  it  would  be  impoflible  to 
fix  the  boundaries,  and  fliew  how  far,  and  no  farther  it  ought 
to  go  ;  perhaps  in  early  times,  the  neceifity  of  keeping  thereto 
was  not  feen,  or  throughly  confidered. 

Perkins  (who  wrote  before  the  ftatute  of  Viks)fo.  (r)  69,       [  71^  ] 
fays  there  fhall  be  no  dower  of  an  ufe*  but  to  (hew  that  he    (^n^  j^. 
took  it  a  tenant  by  the  curtefy  ftood  upon  the  fame  foot  as  a 
tenant  in  dower,  fo.  199,  {d)  he  fays,  that  there  (hall  be  no   {d)  §457. 
tenant  by  the  curtefy  of  an  ufe  ;  probably  the  other  books, 
where  the  fame  thing  is  faid,  maybe  taken  from  this  authority : 
but  it  is  to  be  obferved,  that  this  might  poffibly  be  faid   with 
regard  only  to  demand  of  dower  at  law,  and  not  in  a  court  of 

equity  j 


Bakcs  *u. 


{a)  27Fr,  y^ 


W  aided  in  equi- 
ty tgainft  truft- 
term  actendant 
•n  the  iohcrU 
tance* 


[7153 
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equity;  but  however,  if  the  opinion  that  2  wife  (hould  not  be 
endowed  of  a  truft,  has  been  in  former  times,  taken  generally^ 
yet  that  which  has  for  a  long  time  prevailed  is,  that  truft- 
eftates  ought  to  have  the  fame  properties^  and  be  governed  by 
the  iame  rules,  as  legal  eftates. 

As  to  the  preamble  to  the  ftatote  of  (^ }  ufes,  which  recites, 
^  that  by  ufes  men  loft  their  tenancies  by  the  curtefy,  and 
**  women  thtir  dowers'*,  there  is  room  to  think  tbefc  words 
ought  not  to  be  taken  in  a  general  fenfe  ;  Vor  the  ufes  com- 
plained of  are  fucb  as  were  created  by  fraudulent  aflurances, 
and  were  fecret ;  but  fuppofing  all  ufes,  before  the  ftatute, 
vwre  thought  to  bar  tenants  by  the  curtefy,  and  dower,  crea 
in  equity  as  well  as  law,  yet  it  will  not  follow^  at  this  time  of 
day,  tbat  trufts  or  equitable  interefts  are  now  to  be  confidered 
as  they  were  then.     Befides,  as  to  attthorities  for  dower  ost 
of  truft-eftates,  it  is  admitted  that  a  dowreft  {ball  have  the 
benefit  of  a  truft-term  attendant  upon  an  inheritance,  and  jet 
it  cannot  be  in  reafon  diftinguiflied,  why  a  dowrefs  ihall  not 
bave  the  benefit  of  a  tnift  of  the  whole  inheritance.     It  has 
indeed  been  faid,  that  in  the  one  cafe  the  dower  by  law,  had 
attached  on  the  inheritance,  which  attrads  the  term  ^  whereas 
in  the  other  the  wife  has  no  legal  right  at  all ;  but  this  feems 
to  be  a  difierence  in  words  only ;  for  why  (bouM  her  dower 
out  of  the  inheritance  give  her   the  benefit  of  a  truft-term, 
when  by  law  ibe  cannot  have  ber  dower,  during  the  term  \ 
wby  fhould  equity  affift  the  doW)refs  in  the  one  cafe  more 
than  \ti  the  other;  when  at  law,  without  the  aid  of  equity,  fhe 
cannot  have  title  in  either  ?  why  (bould   a  dowrefs  have   the 
aid  of  equity  to  be  endowed  out  of  a  truft^term  more  tfiaa  of 
a  truft  of  inheritance }  nay,  after  a  judgment  in  dower,  with  a 
iifftt  ixe^uHo  during   the   term    (as  it  mtift  be ;)  if  fhe  bath 
dower  out  of  the  truil-term,  fhe  has  it  in  dire£t  contradidion 
to  the  judgment  upon  which  (he  founds  her  claim,  where  (he 
comes  after  judgment,  as  the  cafes  generally  have  been;  tbb 
is  the  obfervation  of  the  Lord  Sommers  in  the  cafe  of  Brwm 
and  Gibbs  before  cited,  where  his  Lordfhip  fays,  that  it  would 
be  relieving  her  agaiiift  the  very  judgment  upon  which  (he 
founds  her  right  to  relief^  and  yet  hath  obtained,  and  is  a 
point  Qow  fettled. 


But 
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But  after  all  thefe  rearons  and  authorities,  I  muft  declare^ 
that  I  wQuId  not  take  upon  myfelf  to  determine,  whether  a 
wife  ihould  have  dower  out  of  a  truft  of  inheritance,  where  it 
is  created  not  by  the  hufband,  but  fome  other  perfon,  and 
no  time  limited  for  conveying  the  legal  eftate  i  when  that 
comes  to  be  the  cafe  it  will  be  time  enough  to  do  it ;  but 
the  prefent  very  much  differs  from  the  common  cafe  of 
truft-eftates,  in  that  there  is  a  time  limited  for  conveying  the 
legal  eftate,  and  that  time  come  in  the  life  of  the  platntifF's 
huiband ;  this  makes  it  clear  for  dower,  upon  a  principle  welf 
known  and  eftabliihed  in  this  court,  that  where  an  zA  is  to  be 
done  by  a  truftee,  that  is  to  be  looked  upon  as  done  which 
ought  to  be  done,  confequently  the  eftate  direAed  to  be  con- 
vejred  to  the  plalntiiTs  huftmnd  ought  to  be  coniidered  as  ac- 
tually conveyed  to,  and  vefted  in  him  ;  and  then  the  plain- 
tiff* hath  a  right  to  dower  out  of  it. 

7,d/yf  Suppofe  the  legal  eftate  is  not  to  be  confidered  as  con- 
veyed to  the  plaintifi^s  huft>and,  by  reafon  of  the  mortgage 
ftanding  out  unfatisfied  during  his  life,  yet,  however,  the 
huft)and  was  undoubtedly  intitled  to  redeem  the  mortgage, 
and  then  the  other  point  before  mentioned  is  to  be  con- 
iidered, whether  the  plaintiff^,  being  the  widow  of  a  perfon 
intitled  to  the  equity  of  redemption  of  a  mortgage  in  fee, 
hath  a  right  to  redeem  upon  account  of  dower  i 

I'hat  a  dowrefs  (hall  have  redemption  of  a  mortgage  for 
years  is  a  point  fettled ;  and  as  that  was  never  doubted,  fo 
neither  has  the  court  ever  diftinguiflied  it  from  the  cafe  of  a 
mortgage  in  fee.  The  Lord  Sommers^  in  the  cafe  of  Brown  and 
Gibbsj  feems  to  admit,  that  a  dowrefs  may  redeem  a  mort- 
gage ;  and  gives  a  reafon  for  it,  which  goes  to  a  mortgage 
in  fee  as  well  as  for  years ;  he  fays,  *'  a  mortgage  is  looked 
^  upon  as  a  perfonal  contrail,  and  the  mortgagee  has  no  in- 
"  tereft  beyond  his  money.*'  In  that  of  Hitchin  and  Hitcbin^ 
Prtcedents  in  Chan.  133.  though  it  was  a  mortgage  for  years, 
yet  the  Lord  Keeper  bright  does  not  diftinguifti,  but  (fpeak- 
ing  to  the^counfel)  fays  generally,  **  you  do  not  pretend  but 
^*  a  dowrefs  is  to  be  relieved  againft  a  fatisfied  mortgage'* : 
Now  the  cafe  of  a  fatisfied  or  an  unfatisfied  mortgage  dif«> 
fers  only  in  this;  in  the  one  the  court  gives  the  dowrefs 
relief  abfolutely,  in  the  other,  upon  terms  of  keeping  down  a 
third  of  the  intere^>  or  paying  a  third  of  the  principal  ^  tho' 

as 


Banks  ^* 
Sutton. 


The  widow  of 
a  tenant  in  tail 
ofatruft,  to 
whom  the  legal 
eftate  is  by  the 
will  of  the  do- 
nor diredled  to 
be  conveyed  at 
his  age  of  2x9 
and  he  living  to 
that  age,  i«  in- 
titled  to  dower. 

[716] 
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Baicks  v.  *^  ^^  ^^^  mortgagee,  the  dowrcfs  muft  pay  the  whole  money, 
Sutton.  and  hold  over  for  the  refidue.  The  cafe  of  Palms  ani 
Danbj^  PnadenU  in  Chan.  137,  was  a  mortgage  for  years, 
(though  not  fo  reported)  but  the  qucftion  is  there  ftatcd 
generally,  whether  a  dowrefs  had  a  right  to  redeem  a  mort- 
gage ?  and  the  fame  Lord  Keeper  declared  >t  to  be  his  opinioa 
[  7^7  3  that  (be  had.  I  fee  no  reafon  for  a  difference  between  a  mort- 
gage in  fee  and  for  years,  as  to  the  dowrefs's  redeeming  in  a 
court  of  equity  ;  the  intercft  in  the  mortgage- money  and  the 
equity  of  redemption  is  the  fame,  whether  it  be  for  years, 
or  in  fee ;  the  mortgage  in  both  cafes  is  perfonal  eftate, 
goes  to  the  executor,  and  not  to  the  heir ;  the  equity  of  re- 
demption in  both  goes  to  the  heir,  not  to  the  executor  ;  how- 
ever, there  arc  authorities  a  pari,  or  rather  a  fortiori^  that  a 
mortgage  in  fee  {hall  no  more  preclude  a  dowrefs^  than  one 
for  years.  In  the  cafe  of  Thorn  and  Th$mj  i  Vem,  i82» 
3839  it  was  twice  held  by  the  Lord  Keeper  N^rth^  that  a 
mortgage  in  fee  was  a  revocation  only  fro  tantOj  of  a  volun- 
tary fettlement  with  power  of  revocation ;  and  in  that  of 
Hall  and  Dunch^  i  Vernon  329,  it  was  held  by  the  then 
Mafler  of  the  Rolls^  that  a  mortgage  in  fee  was  a  revocatioa 
only  pro  tanto^  of  a  devife ;  which  laft  coming  upon  an 
appeal  before  the  Lord  Keeper  Narth^  i  Vern.  3429  he  af- 
firmed the  decree  for  this  reafon  (fays  Mr.  Vemon)  becaufe 
the  intent  of  the  mortgagor  could  be  only  to  fupply  his  pre- 
fent  occafions,  by  borrowing  money,  which  is  pretty  near 
the  fame  reafon  as  was  given  by  the  Lord  Sommrrs  in  the 
cafe  of  Brown  and  GMs^  and  is  equally  applicable  to  mort* 
gages  in  fee  or  for  years ;  the  like  reafon  is  given  in  the 
cafe  of  the  Earl  of  Lincoln  and  RoIIe^  Parliament  Cafes  156, 
where  it  was  admitted  by  the  counfel  on  both  fides,  that  a 
mortgage  in  fee  was  not  a  revocation  of  a  devife ;  (ay  the 
counfel  for  the  appellant,  becaufe  in  equity  the  mortgage 
does  not  make  the  eftate  another's ;  and  the  counfel  for  the 
refpondent,  becaufe  a  mortgage  is  not  an  inheritance  but  a 
perfonal  eftate. 

Now  furely  if  a  devifee  who  is  a  mere  volunteer,  or  if  a 

grantee  with    a  power  of  revocation,  who  is  a  volunteer  to 

the  utmof^  degree^  (hall  in  equity  be  entitled  to  the  redemption 

[    718  ]     <>f  ^  mortgage,  a  fortiori  (hall  the  dowrefs  be  fo:  the  law  is 

as 
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as  much  againft  the  devifee  as  againft  the  dowrefs ;  yet  Banks  v^ 
equity  interpofes  in  favour  of  the  devifee,  a  mere  volunteer,  Button. 
relieving  againft  a  revocation  by  the  devifor ;  and  this  too, 
when  by  making  a  mortgage  in  fee,  and  limiting  the  re- 
demption to  htm,  and  his  heirsj  he  hath  in  fome  fort  declared 
hil  intention,  that  the  mortgaged  premiflTes  {hall  go  to  his 
heirs,  and  not  to  the  devifee.  Befides,  in  cafe  of  a  devife, 
any  a£l  done  to  put  the  eftate  into  another  plight  than  it  was 
at  the  time  of  the  devife,  is  (regularly)  a  revocation,  though 
probably  not  fo  intended  by  the  devifor,  as  was  held  in  that 
cafe  of  the  Earl  of  Lincoln  and  Rolle ;  this  therefore  feems  to 
be  much  ftrong^r  againft  the  interpofition  of  the  court  than 
that  of  a  wife,  who,  in  refpeft  to  dower,  is  not  a  mere 
volunteer,  but  founds  herfcif  upon  the  marriage  contra£l,  or 
however,  in  the  feveral  inftances  before  mentioned,  is  re- 
lieved where  a  mere  volunteer  is  not ;  and  therefore  a  dowrefs 
ought,  a  fortiori^  to  have  the  redemption  of  a  mortgage  in 
fee,  rather  than  a  devifee  j  cfpecially  if  it  be,  as  this  cafe  is, 
of  a  mortgage  not  made  by  the  hufband  himfelf,  but  by  the 
donor  of  the  eftate* 

How  far  thefe  reafons  and  authorities  in  cafe  of  dower 
out  of  an  equity  of  redemption  of  a  mortgage  in  fee,  will 
weigh  in  that  of  dower  out  of  a  truft  of  the  inheritance 
againft  the  A^/r,  may  be  confidered  when  that  queftion  comes 
before  the  court.  Indeed  in  Robinfon  againft  Tongy  heard 
before  the  late  Lord  Chancellor  (6  Nov.  1730.)  the  cafe 
appeared  to  be  the  fame,  vt%,  that  of  a  widow  claiming 
dower  out  of  an  equity  of  redemption  on  a  mortgage  in  fee, 
not  made  by  the  hufband  himfelf ;  which  was  infifted  to  be 
the  fame  with  dower  of  a  truft  of  the  inheritance  \  and  the 
cafe  of  Ambrofe  and  Ambrofe  before  mentioned  was  cited, 
where  dower  of  a  truft- eftate,  created  by  the  hufband  him-  [  719  ] 
fclf,  was  denied  j  though  it  was  admitted,  there  might  be  a 
tenancy  by  the  curtefy  of  it  j  this  the  Lord  King  thought  a 
groundlefs  diftinftion,  but,  without  attending  to  the  differ- 
ence between  a  mortgage  and  a  truft,  or  obferving,  that  in 
the  cafe  of  Amhrofi  and  Amhrofc  the  truft  was  c/eated  by  the 
huft>and  himfelf,  and  in  that  before  him,  the  mortgage  was 
made,  not  by  the  hufband,  but  by  his  brother  (of  whom  the 
l)uA»and  purchafed  the  equity  of  redemption  ;)    he  fays,  the 

beft 


Banks  v. 
Sutton* 
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Beft  way  is  Jiare  decijis  ;  but  however,  did  not  determine  the 
point  againft  the  dowrefs;  for  by  the  decree  it  appears,  that 
the  eftate  and  mortgage  upon  which  the  queftion  arofe  is  di- 
reeled  to  be  fold,  and  the  Mafter  to  enquire,  whether  the 
defendant  the  widow  be  dowable  of  any  eftate  of  her  huf- 
band's ;  and  if  (he  be,  the  Mafter  to  put  a  value  upon  her 
dower,  which  is  to  be  paid  out  of  the  money  arifing  by  the 
fale,  preferable  to  her  huft)and*s  creditors,  except  the  mort- 
gagee, and  an  annuity  charged  on  the  pfbtte  fubje&  to  which 
the  hun)and  purchafcd. 

I  do  not  know,  nor  can  find  any  inftance,  where  a  dower 
of  an  equity  of  redemption  was  controverted,  and  adjudged 
againft  the  dowrefs;  and  as  there  are  authorities  in  cafes 
lefs  favourable,  therefore  I  declare,  that  the  plaintiff  being 
the  widow  of  the  perfon  entitled  to  the  equity  of  redemption, 
of  this  mortgage  in  queftion  (which  was  a  mortgage  in  fee) 
hath  a  right  of  redemption  ;  and  accordingly  decree  her  the 
arrears  of  her  dower  from  the  death  of  her  hufband,  {he  aHow* 
ing  the  third  of  the  intereft  of  the  mortgage-money  un- 
fatisfied  at  that  time,  and  her  dower  to  be  fet  out,  if  the 
parties  differ  (i)« 


(i)  However  it  is  now  fettled  that  a 
wife  fliall  not  be  endowed  of  a  troft 
eftate  of  inheritance,  or  of  an  equity  of 
redemption  of  a  mortgage  in  fee,  Cbap^ 
lin  v,  Cbaflin,  poft.  3  vol.  229.     jfttor- 


ney  General  v.  Scofi,  Ca.  temp.  Talb. 
138.  GoJ'win  V.  Win/more^  2  Atk.  525. 
Burge/s  v.  Wheate^  i  Black.  Rep.  138. 
161.  Dixon  V.  Sa<i/ilie,  Bro.  Cha.  Rep. 
^26. 
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William  Cowpq||  Efq;  Coufin   and   Heir   of  Cafc  zii# 
William  Cowper  only  Son  of  the  late  Earl 
Cowper  by  his  firft  Wife,  and  cldeft  Son  of 
Spencer  Cowperjif  who  was  Uncle  and  Heir  of 
the  fame  William  Cowper,  Theodora  Cowper 
Widow  and  Adminiftratrix  of  Spencer  Cow- 
per,  Efq;  John  Cowper  and  Afliley  Cowper  his 
younger  fons,  and  Martin  Maden  and  Judith 
his  Wife  the  only  Daughter  of  the  faid  Spen- 
cer Cowper,  Plaintiffs; 

William  Earl  Cowper,  Son  and  Heir  of  the 
late  Earl  Cowper  by  the  late  Countefs  his 
Wife,  Thomas  Woodford  furviving  Execu- 
tor of  the  late  Earl,  Sir  William  Humphreys 
and  Orlando  Humphreys,  Executors  of  Mary 
Booth  furviving  Executor  of  Robert  Booth, 
Thomas  Powell  and  William  Powell  Execu- 
tors of  Samuel  Powell  a  Truftee  named  in 
Mr.  Booth's  Will,  and  alfo  another  of  his 
Executors,  Defendants. 

HIS  cafe,  as  it  is  very  extraordinary,  fo  is  it  of  a  large  »  ^^-  Ca.  Ab, 

compafs,   and   every   part   requiring   confideration,    I  716!  pU  il 

muft  therefore  necefl'arily  take  up  fome  time  in  ftating,  ob-  J/s^r  Kr^h* 

ferving,  and  arguing*  upon  it,  for  maintaining  the  judgment  JckyliMtftcr 

t        T  /i_   11      •  of  the  Rolls. 

that  I  fhall  eive.  r  ^         - 

^  [  *72i  ] 

Robert  Booth  a  freeman  of  London^  feifed  of  a  fmall  real, 

and  pofTcfTed  of  a  large  perfonal  eftate,  had  one  only  child 

named 
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CowPER  V.     named  jfudithjyrho  intermarried  in  her  father's  life-time  with 
Earl  Cow.        ff^uHam  Cowpefy  efq;  afterwards  Earl  Cowpir^  and  had  iffue 
by  him  only  one  fon  named  JVtUiam* 

On  the  5th  of  July  1690,  Mr.  Booth  made  his  will,  where- 

*  by,  after  making  a  proviiion  for  his  wife,  in  lieu  of  what  (be 

might  claim  by  the  cuftom  of  LondoHr  he  takes  notice,  that 

he  had  before  given  his  daughter  500%/.  upon  her  marriage, 

which  he  did  not  intend  to  be  in  full^f  her  orphanage  part, 

and  therefore  makes  a  farther  proviftd|Por  her  in  tbefe  words, 

^^  I  do  farther  give  and  bequeath   4500  /•  unto  Mr.  Samuel 

^*  Powell^  upon  this  fpecial  truft  and  confidence,  that  he  Ihall, 

^^  with  all  convenient  fpeed,  lay  dli^the  4500  /•  in  the  bcft 

^*  manner  he  can,  in  the  purchafe  of  lands  and  tenements  of 

^^  inheritance,  to  be  conveyed  and  fettled  to  him  upon  the 

*'  feveral  ufes,   intents  and  purpofes  herein  after  mentioned, 

^'  that  is  to  fay,  in  truft  for  and  to  the  ufe  of  my  fon  and 

*^  daughter  ff^Uiam  Cowper^  efq;  and  JtuUtb  his  wife  for  the 

**  term  of  their  lives,  and  after  the  deceafe  of  my  daughter^  then 

^*  to  the  child  or  children  of  her  body  hereafter  to  be  begotten 

^'  (hare  and  (hare  alike,  and  .for  want  of  fuch  iflue,  then  to 

*•  my  grandfon  IVilUam  Cotvper  and  his  heirs  for  ever**.    He 

farther  by  his  will  charged  fome  annuities  upon  a  leafchold 

houfe  he  had  in  St.  HellefCsy  London^  gave  feveral  legacies,  and 

devifed  the  fmall  real  eftate  he  had  to  his  coufm  Thomas  Heird- 

r  722  1      f^^  ^^^  ^^^^^  ^^^^  remainder  over,  and  then  gives  all  the  refidue 

of  his  eftate,  not  before  difpofed  of,  to  his  dai^^^er,  defiring 

that  what  it  Ihould  amount  to  over  and  above  the  4500 /. 

might   be  laid    out    with  the    4500/.     to     the  fame  end, 

and  for  the  fame  ufes,   as   arc  in  that  r(the  above  recited] 

claufe  exprefled,   and  made   the  faid   Mr.  Powell^  his  wife 

Mary  Boothy  and  his  daughter  Judith  Cowpery  bis  executors. 

On  the  I  November  1690  Mr.  Booth  died,  and  the  three 
executors  joined  in  the  probate  of  the  will,  but  Mr.  CoevLpet 
(in  right  of  his  wife)  adled  as  executor,  and  poilefled  the  per* 
fonal  eftate. 

On  the  ib^^of  June  1692  my  Lord  Cowper  (then  fHUiam 

Cowpery  efqi)  executed  a  declaration  of  truft,  whereby,  after 

reciting  the  will,  and  that  he  in  right  of  his  wife  (the  heir  and 

rcfiduary  legatee  of  Mr.  Booth)  had  received  of  Mr.  Booths 

•  pcrfonal 
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perfonal  cftate  (including  a  mortgage  then  unpaid  on  lands  in     Cowpeb  v. 

Gkucifterjhire)  aficts  above  all  debts  and  legacies,  fufficient  to     ^^^  ^°^* 

anfwer  the  4500  /.  and  that  he  had  lately  purchafcd  an  eftate 

at  Standon  in  Hertfordjhire  for  3400  /.  he  declared  that  eftate 

was  bought  by  him  with  the  money  arifing  out  of  Mr.  Booth's 

perfonal  eftate,  and  was  to  be  taken  as  part  of  the  4500/. 

and  that  he  had  taken  a  conveyance  to  himfelf,  to  the  intent^ 

that  as  foon  as  the  whole  purchafe  for  the  faid  4500  /.   could 

be  compleated,  he  a^  his  heirs  fhould  fettle  and  convey  the 

Cime  according  to  the  true  intent  of  the  will,  or  as  near  as 

might  be  at  the  time  of  fuch  fettlcment,  and  that  in  the  mean 

time,  the  rents  and  flm^ts  (hould  be  received  by  fuch  per- 

fons  refpe£tively,  as  would  in  right  and  juftice  be  intitled 

Chereto,  in  cafe  fuch  conveyance  were  made. 

On  the  5th  of  July  1697  my  lord  Confer  executed  a  de- 
claration of  truft  of  three  fifths  of  other  lands  purchafed  by 
him,  wherein,  taking  notice  that  he  had  depofited  the  former  [  77.3  ] 
declaration  of  truft  in  the  hands  of  Mr.  Powelly  he  declared 
the  truft  of  the  three  fifths  of  thofe  lands  in  the  fame  manner 
as  he  had  declared  that  of  the  other  lands,  and  having  fold 
part  of  the  other  lands,  he  declared  that  the  three  fifths 
of  thofe  lands  with  the  lands  unfold  of  the  firft  purchafe,  did 
exceed  the  value  of  4500  /.  as  they  really  did.  This  declara- 
tion was  alfo  depofited  with  Mr.  Powell^  and  both  were  found 
among  his  papers,  as  appears  by  the  anfwers  of  his  executors. 

In  i697»  of  1698,  WiUiam  Cowper  the  fon  died  an  infant 
of  tender  years,  and  in  /tpril  1705  died  Judith  the  mother. 

On  the  6th  of  November  tyii  the  late  earl  Cowper  made 
his  will,  and  after  fubje£ling  his  real  and  perfonal  eftate  to 
divers  charges,  and  to  debts  and  legacies,  he  devifcd  his  real 
eftate  to  the  defendant  the  prefent  earl  for  life,  remainder  to 
his  executors,  as  truftees  to  preferve  contingent  remainders, 
remainder  to  the  defendant's  firft  and  other  fons  in  tail  male 
fucceffively,  and  after  feveral  like  remainders  to  Spencer  Cow^ 
per  his  youngeft  fon,  and  every  other  fon  to  be  begotten,  for 
life,  and  their  firft  and  every  other  fon  fucceflively  in  tail 
male,  he  limited  a  remainder  to  his  brother  Spencer  Cozvper 
for  life,  remainder  to  the  plaintiffs  fFilUam^  John  and  JjUey 
Cewptr  and  every  after-born  fon  of  bis  brother  Spencer 
Vol.  II.  P  p  Coufer 
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CowpKR  V.      Cowper  for  life,  and  to  their  firft  and  every  other  fons  fucceffivel/ 
Earl  Cow-      in  tail  male,  with  proper  limitations  to  truftees  to  prcfcnrc 
^^^*  contingent   remainders,  remainder  to  the  right  heirs  of  the 

'  earl.  By  a  codicil  of  the  fame  date  with  the  will,  he  be- 
queathed the  rcfivlue  of  his  perfonal  eftate  to  his  executors,  in 
trud  to  be  laid  out  in  the  purchafc  of  lands  to  be  fettled  to  the 
fame  ufcs  as  he  before  had  dcvifed  his  real  eftate,  and  fo  as 
[  724  ]  they,  and  all  the  lands  he  was  then  feifed  of,  might  go  with 
the  honour,  and  made  his  brother  SpnKfr  Cowper  and  the  de- 
fendant IVoodfard  his  executors. 

On   the    loih   of  O^oher  1723  my  lord  Ctwper  ilti^  foon 
after  which  both  the  executors  proved  the  will,  and  on  the  i6tk 
of  November  following,  they  filed  their  bill  againft  the  pre- 
fent  earl  Covjper^  the  late  countefs,  lady  Sarah,  lady  yfnm  and 
Spencer  Coil  per,  (the  late  earl's  younger  children)  and  againft 
William^  John  and  JJhley  Cowper,  three  of  the  plaintiffi  in 
this  cAufe,    in  which  my  lord's  will  being  recited  verbatim,  it 
is  alledged,  that  the  plaintiffs  were  unwilling  to  meddle  with 
any  of  the  eftate,  but  what  was  of  abfolute  neceffity  for  the 
funeral  and  other  immediate  occafions  :  but  it  being  neceflary 
to  take  fome  money  for  thofc  purpofes,  the  plaintiff  Spencer 
Ceivper,  on  the  15th  of  Odloher  1723,  in  the  prefence  of  Mr. 
Woodfoid  and  Mr.  Sydenham  (the  late  carl's  fteward)  took  out 
of  an  cfcriptore  in  my  lord's  houfe  in  Geerge-flreet  1670/.  in 
bank-bills,  of  the   difpofition  whereof  the  bill  gives  an  ac- 
count^  and  that  fmce,  (v/z.)  on  the  20th  of  the  fame  O&oher, 
the.plaintifis   went   to  Colne-grecn,   my   lord's  houfe   in  the 
country,  and  in  Mr.  Sydenham's  prefence,  opened  a  bureau  of 
the  tcftator's,  took  thereout  187  /.  12  J.   bd.  {  which  was  paid 
to  the  countefs,  and  that  all  the  reft  of  his  perfonal  eftate 
remained  in  the  fame  plight  and  condition  as  it  was  at  the 
carl's  death  :   that  it  being  neceffary  to  prove  the  will  per 
iejlti,  and  the  plaintiffs  being  unwilling  to  execute  the  trufb 
thereof,  without  the  direction  of  this  court,  the  bill  prays, 
that  the  defendants  may  fet  out  their  claims  on  the  real  and 
perfonal  cftatcs  of  the  late  earl,  that  the  legatees  may  be  paid, 
and  an  allowance  fettled  for  the  maintenance  of  the  prefent 
carl,  and  my  lord's  other  children,  that  the  furplus  rents  and 
r  72<  1       profits  of  the  whole  eftate  may  be  difpofed  of  for  the  earl's 
benefit^  a  receiver  appointed^  tl^e  plaintiffs  account  for  the 
^  perfonal 
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perfonal  eftate,  and  be  indemnified,  the  will  and  codicil  proved  Cowper  -•;. 
and  eftabliflied,  and  the  trufts  thereof  compleatly  executed.  E^rJ  Cow- 
On  the  2ift  of  December  1723,  the  earl,  then  an  infant, 
anfwered  this  bill,  and  infixed  on  his  being  heir  at  law,  and 
intitled  to  the  late  earPs  real  eftate,  in  cafe  the  will  was  not 
well  proved.  On  the  13th  oi March  following,  JVilliam^  John 
and  Ajhley  Cowper  anfwered,  and  admitted  the  will  and  codicil, 
hoping  the  trufts  ihould  be  fully  executed,  and  that  the  re- 
mainders limited  to  them  would  be  decreed. 

On  the  fame  day  the  earl,  by  his  next  friend,  filed  a  crofs- 
bill  againft  Mr.  Spencer  Cowper^  and  Mr.  Woodfordy  and 
againft  his  brother  and  fillers,  praying  that  the  defendants 
might  fct  forth  their  fcveral  claims  and  demands  of  what  kind 
or  nature  focver,  upon  the  real  and  perfonal  eftatcs  of  the 
late  earl,  and  might  account  for  them ;  and  that  if  the  will 
was  duly  executed,  an  execution  of  the  trufts  might  be  de- 
creed according  thereto.  Mr.  Spencer  Cowper  put  in  his  an- 
fwer  the  day  the  bill  was  filed,  and  thereby  gave  the  fame 
account,  as  by  the  original  bill,  of  the  taking  187/.  \2s. 
6  d.  I  out  of  a  bureau  at  Colne-green  on  the  20th  of  Onober^ 
in  the  prefence  of  Mr,  Woodford  TinA  Mr.  Sydenham^  and  that 
bcfides  that  and  1670/.  5  j.  taken  out  of  the  houfe  in  George^ 
Jlreety  and  fome  other  particulars  fet  forth  in  his  anfwer,  he 
had  never  received  any  part  of  the  perfonal  eftate,  or  meddled 
therewith  ;  that  he  had  caufed  an  iron  cheft  to  be  opened  in 
the  prefence  of  Mr.  IVoodford^  and  Mr.  Sydenham^  in  which 
were  fecurities,  monies  and  other  things,  which  cheft  was 
locked  again  with  three  keys,  whereof  each  of  them  kept  one, 
that  the  cheft  was  depofited  with  him,  and  remained  in  the 
fame  condition,  ready  to  be  delivered  as  the  court  fhoulJ 
direft :  that  he  believed  there  might  be  fome  few  things  in  -  -  -, 
an  efcriptore  or  cheft  at  Colne-green^  whereof  he  had  the  key,  "* 

but  knew  not  the  particulars,  and  defired  it  might  be  brought 
up  and  delivered  as  the  court  (hould  diredl,  he  not  intending 
to  intermeddle  therewith  ;  that  he  had  no  farther  or  other- 
wife  concerned  himYelf  with  the  perfonal  eftate,  having  de- 
termined to  act  as  little  as  poflible  without  the  diredion  of  the 
court ;  that  he  could  not  fet  out  an  account  of  the  late  earPs 
real  eftate,  but  referred  to  iMr.  Sydenham  for  that  purpofe, 
and  faid  he  was  very  defirous  the  trufts  of  the  willthould  be 

P  P  2  fully 
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CowpBR  V.  fully  executed,  an  account  taken  of  the  real  and  perfond 
Earl  Cow-  eftate,  and  the  furplus  laid  out  in  a  purchafe,  as  the  will 
direded,  after  funeral  charges,  debts,  legacies,  and  all  juft 
demands  thereout  deducted  and  paid  ;  in  order  to  which,  he 
fet  out  Mr.  Booths  will,  and  ftated  his  claims  under  it  in 
the  fame  manner  as  I  have  before  mentioned,  and  as  is  done 
by  the  prefent  bill,  infifting  that  his  title  to  the  benefit  of 
the  truft  in  Mr.  Booth's  will  accrued  from  the  death  of  Judith 
the  late  earl's  firft  wife  ;  that  he  believed  the  late  earl  pofleffed 
the  real  and  perfonal  eftates  of  Mr.  Bootby  and  that  the  truft 
had  not  been  fully  executed  ;  and  therefore  he  infifted,  '^  that 
'*  he  was  in  titled  to  the  real  eftate  of  Mr.  Booth  undevifcd,  and 
**  to  the  fum  of  45CO  /.  and  intereft,  or  to  any  eftate  purchafed 
*^  therewith,  and  to  an  account  of  the  furplus  of  Mr.  BootVi 
<^  perfonal  eftate,  with  intereft  from  the  death  of  the  faid 
**  Judith  I  but  that  he  conceived  it  might  be  proper  by  a  bill 
•^  to  be  preferred  by  him  againft  Mr.  Booth's  furviving  cxc- 
^^  cutors  and  other  proper  parties,  to  eftablilh  his  demand, 
*'  though  he  found  it  neceflfary  to  difclofe  it  by  way  of  an- 
**  fwer  to  this  bill,  which  was  to  difcover  what  demands  the 
**  defendants  had  on  the  late  earl's  eftate ;  and  therefore 
«  craved  leave  to  refcrvc  to  himfclf  the  liberty  of  proceeding 
[  727  ]  ^^  to  cftablifh  his  demand  as  he  fbould  be  advifed,  and  fav- 
<<  ing  to  himfelf  fuch  his  demand,  as  far  as  the  fame  fliould 
^^  appear  juft  and  reafonable,  he  fubmitted  to  the  execution 
**  of  the  trufts  of  my  lord  Cozvper's  will.'' 

Mr.  JVoodford  likewife  put  in  his  anfwer,  and  faid,  he  earner 
to  Cobu'green  the  J3th  oiO^ober^  the  Sunday  aficr  the  earl's 
death,  and  with  the  concurrence  of  the  countefs,  Mr.  Coupir^ 
the  prefent  earl,  and  lady  Sarab^  fettled  and  agreed  on  the 
manner  and  charges  of  the  funeral,  and  takes  no  other  notice 
of  what  pafled  there  at  that  time;  that  on  the  15th  of  the 
fame  month,  he  attended  Mr.  Spencer  Cowper  his  co-execKtor 
to  George 'Jlrut^  where  finding  fevcral  papers,  writings,  letters, 
and  accounts,  many  of  which  were  curforiiy  pafled  over  by 
them  in  the  prefence  of  Mr.  Syd^nham^  fome  few  principally 
concerning  the  tcftator  perfonally,  and  of  no  concern  or  value 
tq,  his  eftate,  were,  as  he  believed,  taken  away  by  Mr.  Cowper^ 
and  in  ail  other  refpecls  gave  the  fame  account  of  this  tr?.nf- 
a£Uoa  in  Giorge-Jlrcct^  as  is  given  in  the  original  bill,  and  in 

Mr, 
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Mr.  Cowper*s  anfwer,  faying,  that  the  iron  cheft  was  removed    Cowpsit  «• 

to  Mr.  Cotvper's  chambers ;  that  amongft  other  things  at  the     ^^^  ^^w-. 

houfe  at  Colnc-greeny  my  lord   had  a  bureau  or  cabinet,  in 

which    were   (as  he  believed)  187/.   12  J.  6rf.  i  in  money, 

which  being  on  or  about  the  20th  of  O^^^^r  taken  from  thence, 

were  delivered  to  Mr.  Sydenham^  and  by  him  (as  he  believed) 

paid  on  account  to  the  countefs. 

The  day  before  either  of  thefe  anfwers  put  in,  Mr.  Spencer 
Cofvper  filed  a  bill  againft  the  prefent  earl,  Mr.  Woodford^  and 
tiie  furviving  executor  of  Mr.  Bootb^  and  others,  to  eftablifli 
his  demand,  in  which  Mr.  Booth*s  will  and  the  two  declara- 
tions of  truft  are  fet  out  verbatim^  and  his  demand  by  this  bill 
is  the  fame  as  by  his  anfwer. 

In  May  1724,  the  prefent  earl  was  fcrved  with  the  Lord  [  728  ] 
CbanceHor*s  letter,  and  appeared,  but  was  never  called  upon 
for  an  anfwer  ;  and  Bone  of  the  other  defendants  were  ferved, 
nor  any  other  proceedings  had  upon  this  bill.  In  the  other 
two  caufes  replications  were  filed  to  all  the  anfwers,  and  on 
the  loth  day  of  July  1724,  both  caufes  were  heard  together, 
when  the  late  earl's  will  and  codicil  were  declared  to  be  well 
proved,  and  decreed  to  be  performed ;  to  which  end  an  ac* 
count  of  the  perfonal,  and  of  the  rents  and  profits  of  the  real 
eflate  was  dire£ted,  and  the  Mailer  to  take  an  account  of  the 
teflator's  debts  and  legacies,  whom  the  creditors  fbould  at- 
tend, to  make  out  their  debts ;  that  the  furplus  of  the  perfonal 
eflate  fhould  be  laid  out  in  purchafes,  according  to  the  earl's 
will,  and  the  furplus  profits  of  the  real  eilate  improved  for  the 
prefent  earl's  benefit. 

In  purfuance  of  this  decree,  on  the  i8th  of  January  1726, 
the  Mailer  having  been  attended  by  folicitors  for  the  plain* 
tiffs  and  defendants,  made  a  general  report  of  the  perfonal 
eilate,  which  then  ilood  in  the  name  of  the  late  earl,  or  of  his 
executors,  or  which  had  been  received  by  Mr.  Sydenham^  who, 
before  the  hearing,  had  by  order  of  the  court  been  appointed 
receiver  of  the  rents  and  profits  of  the  real,  and  of  the  produce 
of  the  perfonal  eftate,  in  which  report  the  leafehold  eilate  at 
St.  Helleniy  and  the  rent  of  it  due  at  the  earl's  death,  are  ac- 
counted for  as  perfonal  eilate,  as  are  alfo  the  arrears  of  rent 
of  the  eilate  in  Hertfordjhire^  concerning  which  the  trufts 

P  P  3  had 


Dc  Term.  S*  Micbaelis,  '734* 

Cc^TER  "u.      had  been  declared  by  the  earl,  and  alfo  a  bond  and  note  en** 

Eari  Cow-      ^^^^^  j^^^q  by  Mr.  Booth,  are  mentioned  as  outftanding  debts 

due  to  the  earl,  and  as  part  of  his  perfonal  eftate. 

[729   ]  On  the  28th  of  7w/^' 1727,  the    Maftcr,   having  been   at- 

tended by  folicitors  for  the  plaintiffs  and  defendants,  as  alfo 
by  the  receiver,  made  another  report  of  his  having  pafled  the 
receiver's  accounts  of  the  rents  and  profits  of  the  real,  and  of 
the  intereft  and  produce  of  the  perfonal  eftate  from  the  earl's 
death)  to  Michaelmas  1726;  thefc  accounts  comprife  the  rents 
oftheeiUte  in  JVeJhnorelandy  of  the  houfe  in  London,  and  of 
the  cftate  in  Hertford/bin,  and  alfo  the  intereft  of  the  favings 
of  the  late  earl's  eftate  which  had  been  from  time  to  time  in- 
vcfted  in  fccurities  for  the  now  earl's  benefit  i^ccording  to  the 
decree. 

On  the  loth  of  Jpril  1728  the  Mafter  made  another  report 
of  his  having  pafled  the  receiver's  accounts    till  Michahnas 
ijzji  and  the  fucceeding  accounts  after  Mr.  Spencer  Cowper^s 
death  were  pafled  in  the  fame  manner  till  the    prefent  earl 
Kot  ufuai  to        came  to  age.  Indeed  none  of  the  reports  were  confirmed,  nqr 
Imvc  reiomof     jg  jj  yfyal  to  Confirm  reports  of  receivers  accounts,  s^s  all  cx- 
counts  conhrm     cept  the  firfl  are  ;  and  as  to  that,  though  it  is  not  confirmed 
^'^'  in  common  form,  yet  the  following  orders  obtained  at  the  in- 

ftanceof  Mr.  Cowper  and  Mr.  Woodford  are  (I  conceive)  an 
implicit  confirmation  of  It  i  for  on  the  12th  of  November  1724 
an  order  was  made  on  their  motion,  that  feveral  funis,  part  of  the 
earl's  eftate,  then  oqt  upon  fccurities,  and  expe<3ed  to  be  paid 
in,  fhould  be  placed  out  in  South-fea  annuities  in  their  names  \ 
and  on  the  22d  of  June  1727  there  was  an  order  upon  their 
petition  to  fell  the  (locks  of  which  the  earl's  perfonal  cftate 
then  confifted,  and  lay  out  the  monies  arifing  from  fuch  fale  in 
purcbafcs.  On  the  8th  of  March  1727,  they  preferred  ano- 
ther petition,  reciting  the  decree,  the  report  of  the  receiver's 
[  73^  ]  accounts,  and  that  they  were  defirous  to  improve  the  favings 
of  the  now  earl's  eftates,  and  had  agreed  to  place  out  10,000/. 
on  a  mortgage,  which  fum  was  to  be  advanced  out  of  the 
clear  produce  of  the  real  and  perfonal  eftate  of  the  earl ;  that 
the  receiver  had,  with  their  approbation,  paid  7000/.  in  part, 
and  would  foon  have  3000  /•  more  in  hand,  and  that  the  de- 
cree having  only  provided  for  placing  out  the  furpl us  profits  of 
the  real  eftate^  they  apprehended  it  neceflTary  to  have  an  or- 
der 
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ier  for  placing  ovt  and  improving  the  citar  produce  of  the  per-   Cowi>£a  *v. 

fonal  eftate  in  the  fame  manner;  they  therefore  prayed  that     ^^^  ^^®^* 

the   receiver    might  pay  the  3000  /.    and  that  the  mortgage 

might  be  made  to  them  in  truft  for  the  earl,   and  fuch  farther 

fums,  as  from  time  to  time  ihould  be  faved  for  the  earl  out  of 

the  perfonal  as  well   as  real  eftates,  be  placed  out  at  intereft 

and  improved  for  the  benefit  of  the  earl,  in  their  names.     On 

the  i3thofil/rtrf/^  ijxy^  this  petition  was  heard  in  the  pre- 

ience   of  counfel   for  the  petitioners   and  the  earl,  when  it 

was  referred  to  the  Matter  to  fee  if  the  fecurity  propofed  was 

a  good  one,  and  if  fo,  the  receiver  was  to  pay  the  3000/.  and 

the  mortgage  to  be  made  to  the  petitioners  in   truft  for  the 

earl,  and  the  future  favings  of  the  perfonal  ettate  were  ordered 

to  be  improved  for  the  earl's  benefit  in  their  names.  • 

This  order  hath  been  thus  executed,  ^viz.)  on  the  17th  of 
jfuly  1728  the  Matter  having  been  attended  byfqlicitors  for 
the  plaintiffs  and  defendants,  certified  his  approbation  of  the 
title  and  fecurity;  and  on  the  nth  of  November  1728,  ap- 
proved the  mortgage  deeds  made  to  the  plaintifFs  by  the  de« 
fcription  of  truftecs  on  behalf  of  the  earl.  The  money  was 
paid,  and  the  mortgage  deed  executed  by  Mr.  Woodford  only, 
after  Mr.  Cowpcr's  death,  and  in  purfuance  of  an  order  for 
that  purpofe,  this  mortgage  has  been  affigned  to  the  prcfcnf  [  731  3 
earl  Coivper  on  his  coming  to  age. 

During  all  thefe  proceedings^  Mr.  Cowper  never  made  one  fmgU 
fiep  towards  proving  his  claim  or  demand^  or  towards  coming  in  as 
a  creditor  unde?ihis  decree  ;  but  fuffered  the  rents  of  all  thefe  eftates 
MOW  claimed^  to  be  accounted  for  as  mj  Lord  Cowper's,  and 
loon  after,  [yi^)  on  the  ipth  of  December  1728,  died. 

The  plaintifF  IVilliam  is  his  eldeft  fon  and  heir,  and  as  fuch 
is  heir  ^t  law  of  IVilliam  Cowper^  the  fon  of  my  Lord  Cowper^ 
by  his  firft  wife. 

The  plaintifF  Theodora  Cowper  is  Mr.  Spencer  Cowper*% 
wiJow  and  adminittratrix,  and  the  plaintiff's  John  and  J^ley 
Cowper  and  Judith  Maden  are  his  younger  children,  who  have 
brought  this  bill  {mutatis  mutandis  the  fame  with  Mr.  Spencer 
Cowper\)  to  have  an  account  of  Mr.  Booth's  perfonal  eftate 
not  invefted  in  purchafes,  of  the  rents  and  profits  of  the  eftates 
in  Hettfordjbire  and  Weflmorelandy  and  of  the  houfe  in  London^ 

P  P  4  to 
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CowpEn  'V.     to  have  a  conveyance  to  the  plaintifF  fFiUiam  Cnupsf  of  the 
Earl  Cow-     cftatcs  in  Hertfordjhire  and  Weftmorelandy  and  an  affignment  to 
'^*'  him  of  the  term  in  the  houfe  in  London* 

The  defendants  all  anfwcred,   but  none  of  them  are  coii« 
cerned  in  intcreft,  except  the  defendant  the  prefent  earl. 

The  eftate  in  Weftmoreland  was  only  a  mortgage,  and  the 
houfe  in  London  a  Icafehold  for  years  ;  they  were  therefore  both 
part  of  the  perfonal  cflate  of  Mr.  Boothy  and  to  be  governed  by 
his  will ;  the  rents  and  profits  thereof  were  received  by  my 
[  73»  ]  ^^^^  Cowper  during  his  life,  and  after  his  death  brought  into 
the  receiver's  accounts  as  part  of  his  lordfhip's  eftate. 

.  Nowt  as  to  any  account  of  the  perfonal  efhite  of  Mr.  Booth 
received  by  my  lord  Cowp^r  and  not  invefted  in  purchafes,  or 
of  the  rents  and  profits  of  the  Htrtfordfliin  and  London  eftatcs 
received  by  his  lordfhip,  or  of  thofc  received  after  his  deaths 
and  brought  into  the  account  taken  in  this  court  purfuant  to 
the  decree  before  mentioned :  I  am  of  opinion,  that  the  bill 
ought  to  be  difmifle'd  ;  and  as'  to  all  the  perfonal  eftate  of  Mr. 
Boothy  pofleflcd  by  my  lord  Cowper^  and  no  part  whereof  was 
poflTeilcd  by  Mr.  B^oih  or  Mr.  Poxuellj  the  bill  muft  be  like- 
wife  diimifled,  as  againft  their  reprefentatives. 

This  will  be  a  difmiffion  of.  the  whole  bill  as  to  all  the 
plaintiffs,  except  Mr.  William  Cowptr^  and  even  with  refpe^l 
to  him,  as  he  is  jointly  concerned  with  the  other  plaintiffs  in 
the  perfonal  eftate  of  Mr.  Spencer  Cou*per» 

jjfy  As  to  any  account  of  the  perfonal  eftate  of  Mr.  Bntb 
received  by  my  lojd  Cowper  and  not  invefted  in  purcbafes,  or 
as  to  the  rents  and  profits  of  the  Hertfordjhire^  WeftiMrdmd^ 
and  London  eftates,  received  by  my  lord,  the  plaintiffs  claim  as 
reprefentatives  and  next  of  kin  of  Mr.  Couper^  and  if  he  was 
intitled,  then  was  he  a  creditor  of  my  lord  Cowper^  and  ought 
to  have  come  in  upon  the  foot  of  the  decree  made  in  the 
caufes  before  mentioned. 

My  lord  by  his  will  had  charged  all  his  eftate  real  and  per- 
fonal with  the  payment  of  his  debts,  and  by  the  decree  Mr. 
Spencer  Cowper^  as  well  as  his  co-executor  Mr.  Woodford^  was 
to  account  for  the  perfonal  and  the  rents  and  profits  of  the 
real  eftates,  the  creditors  were  to  comfe  in  9nd  prove  their 

4chts, 
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debts,  and  the  ^  furplus  only  was  to  be  laid  out  in  purchafeS  Cowpbh  ^^ 

purfuant  to  his  lordfliip's  will  j  Mr.  Spencer  Cowper  therefore  ^^  ^^^" 

might  have  craved  an  allowance  in  the  account  of  his  de-  r^     '    <| 
mand  ;  or  if  not,  might  have  come  in  as  a  creditor  by  the  ex- 
prefs  proviiion  of  the  decree,  and  one  way  or  other  (I  con- 
ceive) he  ought  to  have  come  in,  for  he  had  difclofed  his  de- 
mand by  his  anfwer  to  the  crofs  bill,  was  party  to  the  decree, 

and  to  the  account  taken  purfuant  thereto  ;  and  in  fuch  cafe  ifthertbeade-r 

I  declare,   I  {hall  always  be  of  opinion,  that  an  executor  or  ^^^  far  aa  «c* 

truftee  ought  not  to  lie  by,  and  put  the  eftate  with  which  he  which  anczt« 

is  intrufted  to  the  expence  of  a  new  fuit,  to  obtain  fatisfaflion  aHJ'Jhc^^l 

for  a  demand  which  he  might  have  had  in  the  courfe  of  the  ^^r  has  a  debt 

-  ,.  ...  r».  •  1  1  •  rt     '    which  he  does 

former  proceedmgs  ;  this  is  not  adting  agreeable  to  his  truft.      not  claim,  bor 

lies  by,  and  the 
account  is  taken  and  perfefled,  he  ihall  net  bring  a  new  bill  for  his  debt,  and  put  the  eftate  to  affdk 
charge,  this  being  contrary  to  the  trail  repofed  in  him. 

^dly^  As  to  the  account  of  the  rents  and  profits  of  the  eftates 
received  after  the  death  of  my  lord  Cowper^  and  brought  into 
the  account  before  mentioned,  Mr.  Spencer  Cowper  was  party 
to  that  account  and  bound  by  it,  and  the  plaintiffs  who  (land 
in  his  place,  cannot  avoid  that  bar  by  an  original  bill,  no  nor 
by  a  bill  to  eftablifh  it,  though  he  did  not  think  fit  to  profecute 
It ;  fo  that,  as  to  this  account  likewife,  there  muft  be  a  dif- 
miifion,  as  being  finally  barred. 

The  great  queftion  then,  in  this  cafe,  concerns  the  Hert* 
fordjhire  ^^ztt  principally,  which  the  fole  plaintiff  now  remain- 
ing (Mr.  William  Cotvper)   claims,  as  coufin  and  heir  of 
WiUiam  Cowper  the  late  earl's  fon  by  his  firft  w^fe. 

With  regard  to  that,  the  declarations  of  truft  executed  by 
my  lord  Cowper^  take  notice  of  Mr.  BootVs  will,  and  declare 
thefe  lands  were  purchafed  with  4500/.  being  money  arifing  [  734  1 
out  of  Mr.  Booth's  perfonal  eflate,  and  were  to  be  conveyed 
smd  fettled  to  the  ufes  of  Mr.  Booth's  will,  and  in  the  mean 
time  that  the  rents  and  profits  ought  to  be  received  by  the 
perfons  intitled  as  if  fuch  fettlement  had  been  made,  Thefe 
declarations  being  relative  to  the  will  of  Mr.  Booths  if 
Mr.  Spencer  Cowper  as  uncle  and  heir  of  JViHiam  Cowper 
became  intitled  by  or  under  that  will,  it  is  the  fame 
as  if  the  truft  had  been  exprefsly  declared  for  him,  and 
t(i^n  undoubtedly  he    had    ^a    equitable  eftate   vefted   in 

him 
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Earl  Qow- 


Lan^r  cannot 
•fccnd  rVom  the 
Inn  to  the  fa- 
tHcn,  but  (hill 
r  eiche»r» 


[73s] 


Though  the  taw 

will  n.»t  allow 
one  of  thr  half 
bU>oJ  to  be  heir, 
yet  there  is*  no 
iblid  rcafon  for 
it,  for  the  uncle 
is  not  only  more 
remote,  but  has 
hue  hall  the 
bloo^i,  he  h  iv- 
ing  none  of  the 
mothcr*s  blood. 


hitti  which    hath   defccnded  to   the  {rfaintiff*;    and  ib  is  hti 
tkie. 

Inoeed  it  has  been  objc6!ed,  that  although  Mr.  Spencer 
Gnvper  was  heir  to  his  nephew  fFiIliam^  yet  he  was  not  next 
of  kin,  and  if  the  4500/.  had  remained  in  money^  his  lord- 
fhip  would  have  had  it,  and  after  hitn  the  prefent  earl  'accord- 
ing to  his  father's  will. 

But  this  objeftion  is  of  no  weight;  for  had  the  4500/. 
remained  pifpecify  it  muft  have  been  confidcted  as  land,  and 
have  been  governed  by  Mr.  Booth's  will ;  it  is  impoflible  for 
the  father  to  be  heir  immedratcly  to  the  fon :  nay,  the  law  fays 
the  land  (hall  rather  efcheat;  for  which  rea fon  it  muft  have 
defccnded  to  Mr.  Spencer  Cowpery  elfe  it  could  not  have  de- 
fcended  dt  alU. 

As  to  the  hardfliip  of  fctting  up  this  right  in  rc(pe6l  to  the 
pcrfon  agalnft  whom  the  fuit  was  brought,  I  ownj^  and  cannot 
forbear  declaring,  that  were  I  to  cpnfidcr  the  matter,,  not  as 
fitting  in  judicature,  but  taking  in  all  manner  of  confiderations^ 
fuch  as  honour y  grautudcy  private  copifciencey  ^c*  I  muft  think 
this  claim  fhould  never  have  been  made.  The  defendant  is 
fon  and  heir  of  my  lord  Cowpery  in  confequence  of  whofc  mar- 
riage with  his  firft  wife,  the  fubjeft  matter  of  the  plaintiff's, 
as  well  as  his  father^s  claim,  has  arifcn ;  their  obligations  to 
my  lord  Cou-per  laid  upon  them  in  his  life-time  could  not  but 
be  very  great,  and  bis  kindncfs  continued  to  the  laft,  for  by  his 
will,  they  and  their  ifiue  are  are  put  into  the  intail  of  the  eftate, 
to  go  along  with  |the  honour,  which  by  his  patent  is  Umited  to 
them  ;  the  defendant  now  fuftains  that  honour,  and  everyone 
would  with  the  whole  eftate  to  go  along  with  it. 

Ikiidcs,  as  my  Lord  Hale  faid,  in  the  cafe  of  ColUngiLood 
and  Paccy  i  f^^ent,  424.  the  brother  of  the  half  blood  is  nearer 
than  the  uncle,  and  is  therefore  preferred  in  the  admiuiftra- 
tion  j  for  the  uncle  on  the  part  of  the  father^  haxh  no  more 
blood  of  the  mother,  than  the  brother  of  the  fecond  venter, 
and  he  hath  the  immediate  blood  of  the  father,  which  the 
uncle  hath  not  •,  the  uncle  is  forced  to  go  up  to  the  grand- 
father, and  meet  the  blood  of  the  nephew  in  him,  fo  that  it  is 
impoiTiblc  to  find  out  a  reafon  in  nature  for  preferring  the 
uncle  to  the  half  brother.  Indeed  he  offers  a  legal  reafon  for 
it,  which  is  this,  (viz,)  that  our  law  agreeing  with  the  can- 
on law,  makes  brother  and  brother  but  one  degree,  anduncle 

aad 
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and  nephew  two  degrees,  and  thereby  the  law  gives  a  mediate 
dcfcent  to  the  uncle  mediante  patre^  but  the  defcent  to  the 
brother  muft  be  immediate,  if  at  all ;  and  my  Lord  Halt  holds, 
that  the  half  blood  impedes  it :  but  now  let  us  examine  this; 
our  law  taking  the  computation  of  degrees  of  kindred  from 
the  canon  law,  (which  by  the  way  (hortened  the  degrees  or 
diftance  of  relation,  in  order  to  increafe  the  number  of  diC- 
penfations  from  the  court  of  Rome)  makes  brother  and  brother 
but  one  degree ;  whereas  the  civil  law,  in  its  computation, 
went  up  to  the  common  parent  or  father,  and  down  again  to 
the  perfina  propojiia^  and  fo  made  brother  and  brother  two 
degrees,  which  is  certainly  right  J  for  there  is  no  confangui- 
nity  among  collaterals,  but  by  meeting  of  the  blood  in  fome 
common  perfon  or  parent ;  but  now,  taking  our  law  to  be 
right,  why  (hould  the  half  blood  impede  the  defcent  to  the 
heir  on  the  part  of  the  father,  why  fhould  the  blood  of  a  dif« 
ferent  mother  hinder  the  defcent  to  the-  heir  of  the  father, 
cfpecially  when  it  is  conddered,  that  neither  of  the 
competitors  hath  any  of  the  mother's  blood,  as  hath 
been  obferved?  Thefefeem  confiderations  of  weight;  but 
ftill,  fitting  in  a  legal  judicature,  I  muft  judge  of  the  plain- 
tiff's claim  as  the  law  /x,  and  not  as  I  would  have  it ;  the  court 
muft  judge  according  to  the  ftated  rules  of  law  and  equity,  and 
if  the  plaintiff's  claim  is  not  barred,  nothing  is  plainer  than 
his  title  ;  the  law,  if  it  had  been  a  legal  title,  would  undoubt- 
edly have  caft  the  defcent  upon  his  father,  who  by  the  decla- 
ration of  truft  had  an  equitable  title;  now  equitable  and  legal 
eftates  are  dcfcendible  in  the  fame  courfe,  Ufes  before  the 
27  H.  8.  were  equitable  eftates;  but  yet  the  common  law 
direfied  their  defcents,  particularly  there  was  zpo£eJfto  [a) 
fratris  of  an  ufe,  as  well  as  of  a  legal  inheritance,  i  Co.  iii.b. 
4  Cb.  22.  which  cite  the  year-book  of  the  ^Ed,  4.  7.  b,  fo  that 
the  brother  of  the  half  blood  was,  in  that  cafe,  excluded  from 
the  inheritance  of  an  equitable,  as  well  as  of  a  legal  cftate. 

The  lord  Coke  (f)  fomewhere  fets  a  value  upon  the  laws  of 
England  in  relation  to  defcents,  on  account  of  the  certainty  of 
them ;  but  confidering  how  many  truftsare  nowa-days  created 
i;i  lands,  and  how  many  queftions  have  arifen  concerning  ufes. 


COWPBR  V. 

Earl  Cow- 

PfiR. 


C736  1 


Equitable  eftatet 
arc  guided  by 
the  fame  rules 
of  defcent  ac 
legal  eftates. 
{a)  Vide  ante 
Banks  v.  Sut- 
ton>  713. 


Rules  of  dcfcfnt 
fo  plain  as  that 
there  arc  very 
fewdifpuces  a- 
bout  them. 


t  See  Uie  preface  Co  his  fecond  report  towards  the  end* 


whether 
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Ca^PEK  T.  wbetlier  executed  or  not,  I  think  we  ihould  have  little  reafba 
Earl  Cow-  to  boaft  of  the  certainty  of  our  laws  in  the  rules  of  defcent,  if 
legal  eftates  were  governed  by  one  rule,  and  equitable  by  ano- 
[  737  J  ^^*  Befides,  as  my  lord  Cowptr  thought  |>roper  to  take  the 
conveyance  of  the  land  in  queftion  to  himfelf,  let  us  now  fiqhp 
pofe  he  had  lodged  the  legal  eftate  in  another  perfon,  could  the 
prefent  earl  have  had  the  conveyance  of  the  inheritance  from 
that  truftee  ?  plainly  he  could  not ;  now>  if  the  jdaintilF  aa 
heir,  and  zu>t  the  defendant  as  brother  of  the  half  blood,  muft» 
under  fuch  circumftances,  have  been  intitled  to  a  conveyance^ 
furely  my  lord  Gnvper's  veiling  the  legal  eftate  inhimfeif  caa 
make  no  alteration  in  the  cafe. 

The  next  thing  to  be  confidercd  is,  that  fuppofing  tbefc 
objedlions  not  to  ftand  in  the  plaintiiF's  way,  as  plainly  tbty 
do  not,  then  the  queftion  will  be,  whether  any  thing  eUe  is 
fufficient  to  bar  his  demands  ? 

With  regard  to  the  proof  of  my  lord  Cowper^s  keeping  hit 
accounts  of  thefe  eftates  jointly,  and  in  the  fame  manner  with 
hiS  other  eftates,  of  his  letting  Icafes  of  them,  having  them 
meafured  and  mapped,  and  of  Mr.  Spincer  Cptvper^s  faying 
that  the  late  earl  had  declared  to  him  juft  before  his  deaths 
he  did  not  owe  above  loo  A  and  that  there  was  not  a  more 
pundtual  and  juft  man  in  the  world  than  he,  thefe  proofs  tome 
feem  not  material ;  for  certainly  my  lord  Couuper  thought  the 
lands  in  queftion  his  own  during  his  life,  his  enjoyment  of  them 
is  a  fufiicient  evidence  of  that,  and  it  does  not  appear  Mr. 
Cowper  knew  of  this  claim  when  he  faid  thefe  things. 

The  obje£lions  made  againft  the  plaintiff^s  claim  (fuch  I 
mean  as  feem  of  any  weight)  are  thefe  : 

/^rVy?,  Length  of  time  fince  the  title  accrued,  which  was 
from  the  death  of  lord  Coivpfr's  firft  wife  in  reverfion,  if  not 
r  7^8  1  in  pofleffion.  5r<:^W/)r,  The  improbability  of  my  lord  G7tt;^'s 
fufFering  his  brother's  title  to  ftand  out,  when  he  might  have 
obtained  a  releafe  or  conveyance  of  it.  Thirdfyy  The  tender, 
or  flight  manner  in  which  the  plaintifPs  fcither  mentioned  his 
claim  in  his  anfwer  to  the  defendant's  bill,  and  to  Mr. 
Sydenham  the  late  earl's  flreward  a  little  before  his  death. 
Fourthly^  His  not  profecuting  his  bill  to  make  good  that  claim, 
but  on  the  contrary,  fuScring  a  proceeding  whereto  be  was 

party 
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party  to  go  on»  and  the  rents  of  the  lands  in  queftion  to  be    Cowptu  <r, 
accounted  for  as  part  of  the  late  carl's  cftate.     Fifthly^  His      Earl  Cow- 
not  coining  in  as  a  creditor  for  the  reftduum  of  Mr.  Booths         ^^ 
perfonal  cftate  pofieflfed  by  the  late   earl,   though   as  fuch, 
he  was  invited   or  direded  by  the   decree :   but   above  all. 
Sixthly^  his  poflef&ng  bimfelf  of  the  late  carl's  papers,  writings, 
and  books  of  account  after  his  death,  without  the  participa- 
tion of  his  co-executor  Mr.  Woodford^  burning  and  deftroying 
fitch  as  he  thought  fit.     Thefe  things  moft  certainly  give  an 
unfavourable  afpedl  to  the  plaintiff's  claim,  however  go  not  (b 
far  as  to  bar  it* 

The  cafe  being  not  of  an  accidental  lofs,  or  fuppreffion  of 
a  deed,   two  things  are  neceffary  for  the  defendants  to  prove, 

l/f.  That  Mr.  Spencer  Cowper  did  execute  fome  deed  oc 
¥n:iting  whereby  the  cftate  was  conveyed  or  relealed  to  the 
carl. 

2i^s  That  fuch  deed  was  dcftroyed  or  fupprelled  by  bini« 

It  muft  be  granted,  that  the  plaintiff's  father  having  aa 
equitable  cftate,  if  he  is  devefted  of  that,  it  muft  be  by  fome 
deed  or  writing  fufficient  for  that  purpofe ;  this  is  fuppofed 
by  the  defendant's  making  the  plaintiff^s  father's  burning  or 
deftroying  papers  or  writings  a  part  of  his  defence;  and  f  739  ] 
therefore  a  prefumption  of  fatisfadion  made  by  my  lord 
Cowper  for  this  claim,  is  not  (as  was  faid  by  fome  oi  the  de- 
fendant's counfel)  of  itfelf  fufficient,  but  there  muft  have 
been  fome  deed  or  writing  to  convey  or  releafe  the  cftate,  or 
that  will  operate  as  fuch.  Now  it  does  not  fufficiently  appear, 
nor  can  it  be  inferred  or  prefumed,  that  there  was  fuch  a 
deed  or  writing,  or  that  it  was  deftroyed  or  fuppreffed  by  Mr. 
Coitfper, 

As  to  the  firft  objcflion,  the  length  of  time  fincc  the  title 
accrued,  which  was  upon  the  death  of  my  lord  Cowper's  wife, 
in  reverfion,  if  not  in  poffeffion,  Mr.  Spencer  Cowper  in  his  bill 
and  the  plaintiffs  in  theirs,  fuppofe  the  title  commenced  then 
in  pofleffion,  and  demand  an  account  accordingly ;  but 
the  plaintiffs,  at  the  hearing,  abridged  their  demands,  praying 
an  account  only  from  the  death  of  my  lord  Cowper^  which  in 
this  cafe  ought  to  be  inferted  in  the  decretal  order,  and  will 
bind  the  plaintiffs  who   (patticuiarly  Mr,  IFillam  Cowper) 

cannot 
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Karl  Cow- 


P£R. 


I>evifeof  landto 
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cannot  fay  hereafter,  that  their  father's  titl^  accrued  in  pof^ 
feiCon  before  the  death  of  my  lord  Cnvper ;  bii^  the  defendants 
counfel,  in  order  to  lengthen  the  laches  of  the  plaintifi^s  b* 
ther,  may,  by  way  of  argument,  ftill  infif(,  as  they  have 
hitherto  done,  that  it  did  accrue  in  pofleiSon  on  the  death  of 
my  lord's  firft  wife.  The  firft  limitation  is  to  William  Cow^ 
per  znd  Judith  his  wife  for  the  term  of  their  natural  lives ;  this 
undoubtedly  would  carry  an  eftate  for  both  their  lives,  du- 
ring the  life  of  the  furvivor,  and  according  to  BmebntF^  cafe, 
5  Rep.  9.  which  hath  been  always  taken  for  law,  unleis  the 
next  words,  [and  after  the  deceafe  of  Judithy  then  to  the 
child  or  children]  reftrain  and  make  them  carry  only  an 
eflate  during  the  joint  lives  of  my  lord  (then  Mr.)  Qnvper 
and  his  lady ;  and  indeed,  if  the  latter  words  are  not  fo  taken, 
they  muft  be  totally  reje£led,  and  the  fubfequent  limitations 
made  to  take  place,  not  upon  the  death  of  Mrs.  Cowper^  ac- 
cording to  the  will,  but  to  expeA  t^ll  the  death  of  both ; 
whereas  on  the  contrary,  if  they  are  fo  taken,  they  may  re- 
ceive a  conftru£lion,  and  be  underftood  to  veft  the  remainder 
in  Mrs.  Cewper^  upon  the  determination  of  the  former  eftate 
by  the  death  of  her  hufband ;  and  I  am  of  opinion,  that  this  is 
the  true  way  of  conftruing  Mr.  Booth*s  will,  it  being  certain, 
that  the  literal  and  grammatical  conftru^lion  of  a  limitation 
to  J.  and  B.  for  the  term  of  their  lives,  is  for  the  term  of 
both  their  lives,  for  their  lives  being  plural  muft  comprehend 
both,  and  join  them  together  ;  which  is  the  legal  conftru£lion 
too,  where  there  is  no  particular  reafon  to  vary  from  it; 
for  fo  it  is  held  in  jiuditor  CurPs  cafe,  1 1  Rep*  3.  h.  that 
an  office  granted  to  two  pro  termino  vitarum  fuarumy  de- 
termines by  the  death  of  one.  Indeed  in  a  limitation  of 
lands  it  is  otherwife ;  and  the  reafon  of  the  difference  is 
this :  a  jointcnancy  of  lands  may  be  fevered,  and  if  it 
be  not,  the  intercft  muft  confequently  furvive ;  which  is 
otherwife  in  an  office  ;  and  that  it  is  fo  in  lands,  is  not  from 
the  import  of  the  words  of  that  limitation,  but  from  the  in- 
ftitution  or  operation  of  law  i  for  if  the  words  imported  a 
furvivorfhip,  it  would  be  fo  in  both  cafes ;  befides,  upon  a 
fcverancc  of  the  jointenancy  in  land,  the  eftate  does  not  con- 
tinue during  the  life  of  each  donee,  but  determines  upon  the 
death  of  one  for  his  moiety,  and  of  the   other  for  bis,  ac- 

cordlnj 
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cording  to  Dyert^.  a.  and  i  InJI.  197.  a.  which  (hews  that    Cowper  «• 
the  cftatc  docs  not   neccflarily  furvive  or  continue  for  the  *^^' 

whole  as  long  as  one  of  them  lives*  This  different  operation 
of  the  fame  words  in  the  cafes  put,  fbews  the  intent  of  the 
<]onor,  and  confequently  determines  the  efFedls  of  it ;  fo  in  our 
cafe,  the  words  fubfequent  to  the  limitation,  (v/z.)  ["and  after 
**  the  dcceafe  of  my  daughter  to  the  child  or  children,  tff.'*]  £  y^i  ] 
•fliew  the  tcftator's  intent,  and  muft  determine  the  effefts  of 
the  limitation,  efpecially  in  a  will,  where  the  intent  over- 
rules the  legal  import  of  the  words,  be  they  never  fo  expreis 
mnd  determinate.  ^ 

I  am  fenfible  there  is  a  diverfity  of  opinions  among  the 
learned  judges  of  the  prefent  time,  whether  the  legal  opera- 
tion of  words  in  a  will,  or  the  intent  of  the  teflator,  {ball 
govern?  for  my  part,  I  (hall  always  contend  for  the  inten-    In  atrm,  wheie 
tion  where  it  is  plain,  and  I  think  the  flrongefl  authorities    Juin"^"t'^ght 
are  on  that  fi^  ;  fo^if  the  intention  is  fomctimes  to  govern    J«<:"»^roi  the 

°  legal  operatioA 

as  it  as  admitted  it  muft,  and  not  always  give  way  to  the  legal    ot  the  words. 
conftruSion,  and  yet  at  other  times  (hall  not  govern,   there 
will  then  be  no  rule  to  judge  by,  nor  will  any  lawyer  know 
how  to  advife  his  client ;  a  mifchief  which  judges  ought  to 
prevent. 

Tfcus  much  I  have  thought  proper  to  fay  upon  the  queftion, 
whether  the  remainder  came  into  pofTeflion  upon  the  death 
of  Mrs.  Copwer^  or  not  t4ll  the  death  of  her  hufband  (after- 
wards lord  Cowper)  becaufe  it  was  laboured  fo  much  at  the 
bar,  and  I  did  not  care  to  pafs  it  over  fuperficially  ;  but 
after  all  I  think  it  not  very  material.  If  Mr.  Spencer  Cotvp^r 
had  any  knowledge  of  his  title  before  my  lord's  death,  it 
might  have  been  material,  by  lengthening  the  time  of  his 
laches,  but  there  is  no  proof  of  that ;  and  Mr.  IVoofiford  by 
his  anfwcr  fays,  that  the  15th  of  OSfober  1723,  (five  days 
after  the  earl's  death)  was  the  firft  time  Mr.  Cowper  mentioned 
his  demand  under  Mr.  Booth's  will,  which  Mr,  JVocdford  fays 
be  never  heard  of  before,  nor  is  there  ground  to  believe  that 
Mr.  Co^oper  knew  any  thing  of  it  till  after  my  lord's  death  ; 
he  had  no  reafon  to  think  himfelf  concerned  in  Mr.  Booth's 
eftate,  being  a  flranger  to  him  in  blood  ;  befides  if  it  had  r  -.2  1 
occurred  to  him,  that  he  was  heir  to  Mr.  Booth's  grandfon, 
^et  Mr.  £o»tb  was  a  citizen  of  London^  had   preferred    his 

dau^^hter 
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CowPBt.  V*    daughter  in  marriage,  his  eftate  almoft  all  perfonal,  how  then 
Earl  Cow-     could  Mr.  Cowper  divine  he  would  order  it  to  be  converted 
^^^*         into  land,  and  afterwards  difpofe  of  it  in  fuch  a  manner,  as  to 
carry  it  from  his  own  heirs,  and  give  it  him  ? 

As  for  the  declarations  of  truft  wherein  Mr.  Booth*%  will  is 
recited,  how  (hould  Mr,  Cowper  know  of  them  ?  they  were 
depofitcd  by  my  lord  Cowper  with  Mr.  Powell  the  executor, 
and  found  after  his  death  among  his  papers,  as  his  executors 
lay  by  their  anfwer,  which  is  not  contradiScd  by  proofs  be- 
fides,  one  of  thefe  declarations  takes  notice  that  the  other 
was  depofited  with  Mr.  PoweUy  and  there  being  the  fame 
reafon  to  depofit  the  one  as  the  other,  no  doubt  they  were 
both  fo,  and  in  Mr.  PowelPs  cufiody  at  the  time  of  his  deadi; 
fo  that  there  is  no  reafon  to  fuppofe  Mr.  Spencer  Cowper  knew 
any  thing  of  his  title,  till  after  my  lord's  death. 

But  then  they  object  the  improbability  of  my  lord  Cowper^t 
fufTering  his  title  to  ftand  out  when  he  might  have  obtained, 
a  releafe  or  conveyance  of  it. 

As  to  this,  I  am  in  the  dark,  I  mean,  with  refpe£l  to  my 
lord's  knowledge  of  Mr.  Cowper^s  title  ;  one  would  think,  he 
had  confidered  the  limitations  in  the  will,  and  coniequently 
to  whom  the  eftate  would  go  after  his  death ;  but  that  his 
lordfliip  was  pofifive  in  his  opinion,  upon  limitations,  fo  am« 
biguous,  does  not  appear,  and  is  the  more  doubtful,  as  in 
neither  of  the  declarations  of  truft  executed  by  his  lordihip, 
did  he  take  upon  him  to  determine,  how  the  eftate  was  to  go 
by  virtue  of  the  limitations  ;  all  that  he  fays  is,  that  it  ficuld 
go  according  to  the  true  intent  of  Mr,  Booth's  will.  What  power 
[  y^^  ]  or  influence  my  lord  Cowper  had,  doth  not  judicially  appear ; 
if  he  did  obtain  a  releafe  or  conveyance  from  Mr.  Cowper^  it 
muft  be  either  before  he  had  ifllie  by  his  fecond  lady,  or  after ; 
now,  before  my  lord  had  fuch  iiTue,  Mr.  Cowper  was  both  heir 
to  my  lord  and  to  his  fon,  and  therefore  my  lord,  in  cafe  his 
fon  by  his  Arft  marriage  fliould  die  without  ifllie,  might  thinkf 
that  the  eftate  would  go  to  his  brother,  and  that  he  had  no 
reafon  to  endeavour  to  prevent  it.  It  is  proved  my  lord's  fon 
died  in  1697  or  1698,  my  lord's  firft  lady  not  till  Jpril  1705 ; 
and  till  iflue  born  of  the  fecond  marriage,  there  is  no  founda- 
tion to  prefume  there  was  any  fuch  releafe  or  conveyance,  and 
J  after 
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ifter.be  hzd  iflue  by  his  fecond  lady,  he  might  think  hiB  CowrgR  v« 
brother  would  not  do  fo  barJ  a  thing  as  to  call  for  the  legal  ^•*'l  ^'ovr- 
tftatCy  and  feparate  it  from  the  honour^  an   honour  intailcd  * 

upon  himfelf  and  his  ifTue* 

Befides  there  ts  fome  evidence,  that  this  title  was  (landing 
out  on  my  lord's  death  :  his  iord(hip  dcpofitcd  thefe  declara* 
tions  of  truft  with'  Mr*  Powell^  to  be  delivered  to  fuch  as 
(bould  have  a  right- to  the  eOate,  and  if  he  had  got  in  his  bro« 
Iher's  title,  m6(l  probably  he  would  have  called  for  the  de^* 
clarations,  and  not  have  left  them  in  the  hands  of  Mr.  Booth'^% 
executor,  when  he  himfelf  was  fole  owner  of  the  cdate* 

2d  ObjeSI.  The  flight  and  tender  manner  in  which  the 
plaintiflfs  father  (Mr,  Spencer  Cowper)  mentioned  his  claim  in 
his  anfwer  to  the  defendant's  l)ill,  and  to  Mr.  Sydenham  the 
late  earl's  fteward,  a  little  before  his  death. 

Mr,  Ciwper  in  his  anfwer  fays,  •*  he  is  defirous  the  trufts  of 
^*  the  late  earl's  will  Ihould  be  executed,  and  Infifts  upon 
•*  bis  title  to  the  benefit  of  the  trufts  therein  contained,  but 
"  faysj  he  conceives  it  might  be  proper  by  a  bill  to  cftablifh  ^  744  J 
**  bis  demand,  though  he  found  it  neceiTary  to  difclofe  it  by 
**  way  of  anfwer  to  that  bill,  and  prays  to  referve  to  him* 
^  felf  the  liberty  of  eflablifhing  his  demand,  as  be  (bould  be 
"  advifed,  and  faving  it  to  himfelf,  fo  far  as  the  fame  (hpuld 
••  appear  juft  and  reafonable,  he  fubmits  to  the  execution  of 
«*  the  truft  of  my  lord  Couper's  will". 

Mr.  Sydenham  examined  for  the  defendant  fays,  •*  that  a 
**  little  before  Mr.  Coivper^s  death,  he  took  occafion  to  mcti" 
**  tion  this  demand  of  bis  upon  the  carl's  cftate,  and  told  him, 
**  he  hoped  he  would  make  an  end  of  it  in  the  eafieft  manner 
••  he  could,  upon  which  he  fecmed  to  make  very  flight  of  it, 
••  and  faid,  there  was  a  fmall  piece  of  meadow  near  his 
•*  canal  in  a  (ield  called  Clunk-fiild^  which  lay  convenient  for 
•*  him,  and  if  the  prefent  carl  would  let  him  have  this  ficld| 
•*  he  (hould  make  other  matters  extremely  eafy." 

It  feems  plain,  Mr.  Spencer  Coivper*s  anfwer  to  the  bill  ex* 
prefics  a  backwardncfs  in  fctting  up  this  title,  and  a  tenJer- 
nefs  in  making  the  claim,  and  by  what  he  fjid  to  Mr.  Syden^ 
ham^  he  flighted  and  made  little  account  of  it  (wi)i<.h 
claimants  are  not  apt  to  do)  yet  there  is  fomething  par- 
ticular in  this  cafe,  which  takes  away  the  force  of  the  ^ 
Vol.  II.                              Q^q                                  ob^ 
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Co^PEn.i;.  objc£Hon ;  for  though  the  title  upon  whith  this  claiifi  ii 
Earl  Cow-  founded,  be  cleaur  and  plain  to  thofc  that  underftand  the  \z^ 
and  common  rules  of  equity,  yet  in  the  common  opinion  o^ 
mankind,  it  would  be  thought  in  icfelf^  and  in  the  circum^ 
ftances  attending  it,  very  hard  and  vnreafinaUe^  and  the  fitting 
it  lip  feverely  cenfured  y  befides,  it  appears  by  Mr.  SydenbitnCt 
depofition,  that  this  claim  was  not  fet  up  in  •rder  to  carry 
£  745  ]  things  to  the  utmoft  extent^  but  to  obtain  fome  acknowledg- 
ment for  a  releafe  of  the  demand,  and  indeed  it  was  liice  to 
have  had  that  eflFed  ;  for  Mr^  Sydenham  fays  farther  in  bis  de- 
pofiiion,  that  the  defendant^  after  he  camt  to  age,  and  befort 
the  filing  of  the  preient  bill,  oSered  the  now  plaintiff  to  com^ 
ply  with  the  propofal  his  father  bad  made^  sad  lo  convey 
the  fields  upon  having  a  releafe^ 

The  fourth  objedion  is  that  of  Mf.  Spencet  Cowpn^s  ifot 
profccuting  his  bill  brought  to  make  good  his  claim,  but,  on 
the  contrary,  fufFering  the  proceedings  I  have  mentioned,  and 
the  rents  of  the  lands  claimed  by  him  to  be  accounled  for  at 
pjrc  of  the  latt  earl's  cftate* 

And  fo  far  as  that  pfojceeditfg  exfefids,  it  has  proved  a  baf  ;- 
but  farther  thait  that  it  cannot  be  carried,  fot  it  cantiot  ope- 
rate as  a  bar  to  the  realty,  or  as  an  exiinguifbment  of  the  rigfit 
to  the  laridi 

It  is  objc»3:ed,  that  if  Mr.  Spencer  Cowper  had  thought  his 
claim  to  the  land  had  fubfifted,  he  would  not  have  fuffered  a 
bar  to  an  account  of  the  rents  and  profits  to  have  run  upoa 
hinu 

Tb  this  it  may  be  anfwefcd,  that  poflibly  Mr.  Cowper  might 
think  the  pendency  of  his  bill  to  eflablilh  his  claim,  would 
prevent  that  bar  ^  but  if  he  did  not  think  fo,  yet  he  might  be 
willing  to  fufFer  himfelf  to  be  barred  as  to  the  mefne  profits, 
pr  might  intend  no  more  by  fetting  up  his  claim,  than  to 
obtain  fome  acknowlcdgen^nt  for  the  rclcaft  of  it^  efpecially 
as  he  mud  know  that  the  fetting  it  up  would  appear  hardy  and 
couLi  Hot  efcape  cenj'ure  ;  which  fecms  alfo  an  aAfwer  to  the  next 
obje(^tion  to  the  plaintiff's  claim,  Mr,  Spencer  Qwpir*%  not 
coming  in  as  a  creditor  for  the  reftduum  of  Mr.  Booties  per- 
fonal  eiTiite  polFefled  by  the  late  earl,  though  he  was,  as  fucbj 
r  7^6  1        "»^>^c^  *"^  diredcd  by  the  decree.     BeHdcs,  be    might  not 

tbijufc 
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think  it  proper^  Of  worth  his  while  to  enter  into  (b  Aab  dtt  Cowpfcii  4^1 
Hccounti  as  that  of  Mr»  Bo9tb*s  eftate  who  died  almoft  hrtf  Earl  Caw^ 
)rcar$  before*  ^^'^^ 

And  now  we  Cbttie  tb  the  h(k  objeatdn  (and  whieh  Is  the 
ttrongeft)  viZi  Mri  Spencer  Cowper^t  poflefling  himfeUof  tht 
late  eaM*s  papers  and  book&  of  account,  aftct-  his  death,  ivith'^ 
Out  the  participation  of  Mr.  IVwodfird  his  co-ekeciitori  burn4 
ing  and  deftroying  fuch  of  them  as  he  thought  fit« 

This  is  a  fadl  of  fuch  a  nature^  that  every  circurt^ftanct  re* 
lating  to  it  ought  to  be  thoroughly  weighed,  in  ordef  to  kit 
whether  tbcre  Be  any  foundation  in  precedent,  rfealbn  or  judicci 
for  the  prefumptloHs  which  the  defendant's  eounfel  would 
buiid  Upon  it,  and  this,  not  merely  With  regard  to  the  prefenf 
caufe«  but  as  it  concerns  property  in  general^  and  publicK 
juftice* 

The  evidence  of  Mr*  Coujper^s  pbftefliiig  biihretf  oF  all  the  late 
earl's  papers,  thofe  at  Coine-green  his  houfe  in  the  country^ 
and  thofe  at  his  houfe  in  town  jn  George-^reet^  is  very  plain  ;  the 
jfttin  or  fubftance  of  it  is  this  i  i/7,  as  to  the  papers  and  books 
of  account  in  the  country,  notwitbftanding  there  Is  forhe  va* 
Hety  in  the  evidence  as  to  the  circumftantial  part,  yet  it  plain-^ 
\y  appears^  that  oh  the  xoth  of  O^fsber  lyzj*  (the  day  ray 
lord  died)  Mr.  Spencer  Cowper  was  in  the  houfe  at  Coh€-green% 
and  none  being  prcfcnt  biit  Mri  SyJeNham^  he  opened  i.  btircnu| 
took  out  papers,  cancelled  fomei  and  dfterwards  the  fHme  day 
Mr.  Sydenham  found  him  alone  with  a  grcateir  tjuantity  of 
papers  and  writings  lying  before  hirh  on  the  fioof^  torn  and 
cancelled^  which  he  told  Mr;  Sydenham^  •'^  he  intended  to  put 
^  out  of  the  way)  ahd  would  look  over  all  the  earl's  papers, 
**  to  prefervc  fuch  as  he  thought  proper^  and  dcftroy  the  reft"* 
On  the  i^th  ofOSlohe^r  M»i  ff^oedfarJ^  by  his  appointment^  was 
comedown  to  Colhe-green^  and  before  he  came^  Mf*  Cowpet 
ordered  ohe  of  my  lord's  ferVantS  to  cahfy  doWh  A  larg# 
bafket  of  papers  and  writings  into  the  kitchen  to  be  burnt^ 
and  accordingly  they  were  burnt  jn  the  kItcHeh-fire,  In  ihtf 
prefence  6f  feveral  of  the  comrtion  ferVants,  one  of  which 
fays^  *♦  he  faw  on  the  top  of  the  bafket  two  books  coveted 
^  with  white  vellum  br  parchment^  fuch  as  my  lord  Lftd  19 
^  keep  his  accounts  in". 


tmJ 
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CowpEnv.         2//«5,  As  to  the  papers  or  writings  in  town,  it  appears,  that 
Ear!  Cow-      on  the  15th  of  the  fame  month,  Mr.    Caufer^  Mr.  IFoodfori 
^^^*  and  Mr.  Sydenkam^   came  to  my  lord's  houfc  in  George-Jtrett^ 

and  in  a  clofet  below  ftairs  there  was  a  bureau,  which  hy  a 
key  Mr.  Coivper  had  in  his  pocket,  was  opened,  and  in  it  were 
fcvcral  writings  and  papers,  fomc  of  which  Mr.  Cfiwfgr  only 
looked  over,  and  took  away  with  him,  faying,  they  concerned 
the  carl  perfonally,  and  not  his  eflate,  and  locked  up  the  clofet 
keeping  the  key,  and  that  they  all  went  up  and  opened  an  iron 
ched,  pat  in  fume  jewels  and  curiofitics  which  they  had  found 
below,  and  took  out  fome  bank-bills,  which  were  delivered  to 
Mr.  Sydenhamy  and  then  three  locks  were  put  upon  the  cheft 
and  each  had  a  key  j  a  day  or  two  after  this,  Mr.  Cctifer  told 
Mr.  Sydniham^  he  would  haVe  all  the  eari's  papers  and  writ- 
ings in  tov/n  brought  to  his  chambers,  that  he  might  pcxufe 
thcni,  and  put  out  of  the  way  fuch  as  were  not  proper  to  be 
kcp:,  vAvl  accordingly,  without  Mr.  iyoodford*%  knowlccgf, 
he  fcnt  the  key  of  the  clofet  to  Mr.  Sydenham^  who  caufcd  the 
{^apeis  to  be  taken  out  of  the  bureau  and  put  in  boxes,  which 
boxes  together  with  the  iron  cheft,  were  fent  to  Mr.  Cowper's 
[  748  ]  <^hambcrs,  who  fcveral  times  after  mentioned  to  Mr.  Sydert- 
ham^  that  he  had  looked  into  the  late  ea.'-l's  papers,  and  deftroy- 
ed  fuch  as  were  not  fit  to  be  feen.  It  appears  likewife,  that 
V}>pliciiiiv>ns  wtre  made  to  Mr.  Ccivfer,  on  behalf  of  the  coun- 
tcls,  dc firing  that  (he  or  fome  perfon  for  her  might  be  prefect 
at  the  opening  of  the  carl's  papers,  which  he  declined,  dying 
they  were  private  papers  not  fit  to  be  feen. 

Upon  this  evidence  and  the  known  maxim,  omnia  prafumim" 
titr  in  odium  fpoliatcrisy  the  defendants  counfcl  would  have 
two  prefumptions  to  arife.  Pir/iy  That  Mr.  Spencer  Conper 
had  executed  fome  deed  or  writing  to  the  late  earl,  whereby 
his  title  to  the  lands  in  queftion  was  conveyed  or  releafcd: 
and  2d!y^  That  fuch  deed  or  writing  was  by  him  bupnt  or  de- 
li roved. 

How  far  court*         Now,  before  I  confider  the  evidence,  I  muft  premife,  that 

lon^TnLtl^'of      this  is  going  farther  than  any  court,  cither  of  law  or  equity, 

iupprcfliun  of      j^^^  g^^^^  \^^   ^^y  ^afe  of  fuppreffing  or  dcftroying  evidence, 

that  I  know  of.     In  that  of  the  King   (a)  and  the  countefi  if 

(r)  See  thin  cafe  dated  with  fome  others  of  the  like  nature  in  the  cafe  of  Dalf.m 
and  Coatjivoribf  vol.  1.  732. . 

Arunid 
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Arundely  Hob,  109,  my  Lord  Hohnrt  fays,  the  fuit  (that  is  the     Cowper  v, 
h\\\)  affirmed  the  king's  title  to  be  by  the  attainder  of  Fr anas     ^^^^  ^^^^" 
i)flcrrj,  who  (the  bill   faid)   was   fcifed  of  an  eftate-tail ;  but 
the  deeds  whereby  the  eftatc  was  come  to  him  were  not  ex- 
tant, but  very  vehemently  fufpecSed   to  have   been  fupprefled 
and  with-holdcn  by  fomc  under  whom  the  defendants  claimed  ; 
and  t^terefore  the  decree  ran,  *'  that  the  king  and  his  heirs, 
"  and  the  lord  Hundfoit  his   farmer,  fhouJd   hold  and   enjoy 
*'  the  lands,  until  the   defendants   fhould  produce  the  deeds, 
**  and   the  court   thereupon  take  farther    confideration  and 
♦'order".      This  was  a   very  folcmn    rcfolution,    and   with 
the    greateft  deliberation,  for  the  *  then   {a)  Lord  ChanceU    (tf)LordEnei; 
lor  was  alTifted  with  the  two  Ck'uf  Juf.iccs  and  the  ItUJler  of 
the  Rolls,    By  the  printed  report  the  deeds  ?iVC  fupppfed^  but  not       L  749  1 
Jaid  to  be   proved  j    I  have  had    the   regiflcr's  book  fcarched, 
the  decree  is  cjitered  Tfinity  14  Jac,  i.   lib.    R.  fcl.  IC95.  d» 
and  drawn  up  thus  :   **  chat  the  king,  'his  heirs  and  his  farmer, 
**  fhould   hold   and  enjoy   until    the  defendant  produced    the 
♦*  deeds   therein  particularly  mentioned   and  proved    once  to 
•'  have  been  extant   and  duly  executed".     Here   we   fee  the 
cxiftcnce    of  the  deeds  was  fundamental  to  the   decree,  and 
the  proof  of  them  fully   and  exprcfsly  aflcrted  by  the  court  in 
framing   the   decree;  in  the   cafe  of  Gcrtefide  znd    RaUllffe^ 
1  Chan.  Cafes  292,  the  deed  burnt   or  cancelled  was  proved; 
in  that  of  Hunt  and  Matthews^   l    Vern.   408,   the  deed  fup- 
prcfled  was  proved  \  and  in  that  of  IVardour  and  Bcrcsford (not 
rightly    reported    i    f^ern.  452.)   in    the   regifter's  book    of 
Bofcha  1C87,  p^ge  491,  there  is  this  entry  ;  "  the  Lord  Chan- 
**  ccUor^  on  reading  and  examining    witnefles  K:iva  voce^  dc-   ' 
•*  clarcd    thnt   the  papers    (there    called    Wynne\    accounts) 
♦'  were,  thro'  the  careleirn^fs  of  the  defendant,  imbezilled,  and 
«♦  therefore  confirmed  the   Matter's  report,    which    had    not 
*'  made  the  defendant  any  all<jwance  for  diet,  l^c,,  by  rcafon  of 
*«  fuch  imbczilmcni"i  here  the  proofs  of  the  imbezilmcnt  of 
t!jc  papers  prove  th?re  were   fuch   papers.     The  cafe   of  the 
couiiiefc  of  Pijmcuih  and  IjIuJih^  repotted  2  Fern.  32,  appears 
by  the   regifter's  books  to    be  thus;   the   defendant   was   the 
plaintifr''s  fteward,  and  the  bill  was  brought  for  an  account ;. 
i:ie  defendant  pleaded,   that   the  plaintiff  had   imprifoncd  him, 
»iiJ  iipoa  promifc  of  his  liberty  had  got  a  trunl;,  in  which  were 

^q  3  aJi 


t>o  Term.  $•  MIchacHj,  '734« 

pow^cn  V.'     alt  his  vouchers,  infifling  ch^t  though  he  kept  the  key,  ytt  If 
i«:nri  c:o\v.     ^as  eafy  to  be  opened,  and  that  it  was  to  be  prefumed  it  had 
^'*^  been  fo,  and  w^s  impoiSble  for  him  to  prove  what  the  plaintiff 

r  jeq  1  had  taken  out,  or  to  account  without  his  vouchers)  thiisplea 
was  arfued  and  ordered  to  ftand  for  an  anfwer  j  af|erwards| 
by  an  interlocutory  order,  the  trunk  was  dire^ed  to  be  de* 
livered  to  the  ufher  of  the  court;  and  upon  hearing  of  the 
caufe,  thf  then  Lords  CommifEoners  decreed  the  defendant  to 
account,  and  ordered  the  trunk  to  ^  brought  before  the 
Mafter,  who  was  to  open  it  in  the  prefence  of  both  partieS| 
Knd  they  to  have  copies  of  the  papers  foimd  in  it,  as  they 
|hou]d  think  fit;  in  this  cafe  the  court  would  notprefumc 
inateria]  papers,  or  even  a  fuppreflion  of  any  fucb,  though  it 
(liould  fcem  that  the*  trunk  was  got  by  the  plaintiff  in  a  very 
unwarrantable  manner,  and  only  took  the  bcfl  care  they 
could  that  the  pjpcrs^  wbji^cvcr  they  wcrCf  0>ou]d  be  pror 
«luccd. 

There  have  been  no  cafes  at  law,  and  thefe  are  all  the  m^te« 
f'al  one^  that  I  have  heard  cited  in  equity  j  but  though  there  may 
have  been  others,  the  names  of  which  I  cannot  at  prefent  re- 
coiled, yet  do  J  not  remember  or  believe,  there  has  been  any 
pne,  wher^  th^re  was  not  fome  prpof  made  of  the  exiftenc^  of 
the  d?ed  gr  wri^ng  fupppfed  to  fee  fupprciftd  or  dcftroyed. 

Now  I  ihall  cohfider  the  manner  and  circuiiiftanccs  of  Mr, 
Cowper*%  pofleffing  himfelf  of  and  burning  and  destroying  theie 
papers,  writings,  or  books  of  accounts,  in  order  to  fee, 
whether  they  afFord  any  fufficicnt  prefumption,  that  there  waf 
fuch  a  deed  or  wiitingiand  thai  Mr*  C^wfcr  did  bura  orde* 
(Iroy  h^ 

As  to  the  tranfaAion  at  \\Lt  lat?  ear^s  hou(b  in  the  country, 
J.lr.  Sydenham  was  prefent  when  Mr.  Gnvper  firfl  opened  the 
bureau,  took  out  papefs  and  cj^ncpllcd  fot^c  of  them ;  an^ 
pfiervvards  Mr,  Sydenham  was  admitted  into  the  room,  when 
Mr.  Coivfer  h^d  a  greater  <^uantIty  of  papers  lying  by  him, 
C  75^  3  ^^^^  ^"^  pancelled,  which  he  frankly  told  Mr,  Sydfnbam  he 
intended  to  put  out  of  the  way,  and  would  look  ovef  all  the 
carl's  papers,  prefcrve  fuch  as  ho  thought  proper,  aud  def^roy 
the  reft ;  this  was  on  the  loth  of  Oilebtr  \  on  the  13th,  be4 
fe^re  Mr.  ;/''(?^tfr^canaedown|  h?  ordered  QM,  of  myJord"! 

fwvinti 
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ftrrants  to  carry  down  a  large  bafket,  full  of  paper  writings,    Cowper  v^ 
and  books  of  account,  into  the  kitchen  to  be  burnt,   and   ac-      ^^^^  Cow 

P£Jt 

cordingly  they  were  burnt  (Mr.  Sydenham  fays  by  Mr.  Cowper 
himfelf)  in  a  very  public  manner  in  the  kitchen-fire,  and  in 
'  the  prefence  of  feveral  of  the  common  fervants,  which  is  to 
be  prcfunDcd  was  not  kept  fccret  from  my  lady  Cowpity  for 
Mr.  Cowper  rcfufcd  to  let  any  perfon  for  her  be  prefent  at  th« 
opening  of  the  earl's  papers,  (though  flic  d^fired  it)  faying* 
they  were  private  papers  not  fit  to  be  feen,  which  was  avow- 
ing to  her  his  defign  to  deflroy  fome  papers,  or  at  W^^  to  con- 
ceal them. 

But  then  it  is  afked,  how  came  Mr.  Cowper  to  open  thQ 
late  earl's  bqreau  in  the  country,  fearch  his  papers,  cancel 
and  biirn  fuch  as  be  thought  fie,  without  the  knowledge  or 
participation  of  Mr.  Woodford^  and  this  too,  before  the  coming 
of  Mr»  fVgodford^  who  was  to  come  there  by  his  appoint* 
ment? 

Now  although  each  executor,  having  the  whole  ofHce  in 
bim,  hath  authority  to  do  what  Mr.  Cowper  did,  ,yct  I  think 
be  ought  to  have  flayed  for  Mr.  Woodford  the  other  exe- 
cutor ;  but  then  it  doth  not  appear  that  Mr,  Woodford  when 
be  came,  took  upon  him  to  a6l  in  any  manner,  or  fo 
much  as  to  enquire  concerning  the  late  carl's  papers  or  books 
of  acco(|nt,  or  any  of  his  afl'airs^  and  indeed  he  might  reafon- 
ably  think  Mr,  Cqwper^  whom  he  found  in  %\^t  hogfe,  h%d 
talcen  fqmc  care  or  other  about  my  lord's  affairs  |  probably 
he  might  think  Mr.  Cotvper  being  my  lord's  brother,  and  [  75^  ] 
one  who  bad  no  intcrefl  in  his  lordfliip's  cflate  (that  he  knew 
of  at  that  time)  was  more  proper  than  himfelf  to  look  into 
bureaus  or  cabinets,  and  infpc^fl  papers  ^  and  it  appears  he 
did  think  fo,  for  when  they  both  came  to  my  lord's  houfein 
town  with  Mr.  Sydenham^  Mr.  G^w/^r  brought  with  him  the 
key  of  the  bureau  there,  in  which  were  feveral  writings  and 
papers,  fome  of  which  Mr.  Cowper  only  looked  over  and  took 
a|way  with  him^  faying  they  concerned  the  I^te  earl  pcrfon- 
SiUy,  and  not  his  eflare  ^  and  as  Mr.  Cowper  h;id  the  key  of 
the  bureau  with  him,  fo  Mr.  Woodford  Jet  him  lock  up  the 
^lofct  where  the  bureau  wa«,  and  carry  away  the  key,  which 
^as  putting  it  into  his  fole  power  to  look  over  all  the  reft  of 
itie  papers  and  writings,  and  difpofe  of  them  as  he  had  already 
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Cowpm  V.  done  of  Come  others  in  Mr.  Woodford^s  prcfcnce  5  this  iceomitf 
Eniri  Cow-  f^j.  p^jj.^  Qiv;per\  doing  what  he  did  in  relation  to  the  othcf 
papers  or  books  of  accounts  at  Colne^green^  without  the 
koowled;;c  or  participation  of  Mr.  IVoadfird^  beftdes^  either 
Mr.  Gjw^^r  found  the  deed  or  writing  fuppofed  by  the  de* 
fendants  counfel,  at  my  lord's  houfe  in  town,  or  in  the  coun-* 
try ;  if  at  his  houfe  in  town^  the  fearching  of  his  papers  and 
writings  there  by  Mr.  Cowper^  having  a  power  over  them, 
was  in  fome  fort  by  Mr,  JVoodfordh  confent;  and  if  in  th» 
country  that  was  done  before,  and  it  cannot  be  imagined,  if 
Mr.  Cowper  had  in  his  power  what  he  wanted  there,  he  would 
then  bave  burnt  or  deftroyed  fo  many  papers  or  writing  in  fo 
publick  a  manner,  and  after  all  this,  have  poflefled  bimfelf  of 
papers  and  writings  in  town  with  the  privity  of  Mr»  ff^oodfsrd^ 
have  ordered  Mr.  Sydenham  to  fend  them  to  his  chambers,  and 
fcveral  times  afrer  have  told  Mr.  Sydenham  he  had  been  looking 
into  them,  and  deftroyed  fuch  as  were  not  ftt  to  be  feen. 
Again,  if  Mr.  Cowfer  had  executed  fuch  a  deed  of  releafe  and 
C  TSi  ]  ^^^  intended  to  fupprefs  or  deftroy  it,  he  would  have  taken  a 
fccret  and  clandc{line  way  for  that  purpofe,  as  the  fuppreifion 
of  deeds  docs  in  its  nature  fuppofe,  and  not  have  burnt  papers 
and  writings  at  feveral  times  in  an  open  public  manner. 

For  my  part  I  do  declare,  that  had  there  been  the  leaft 
pofitive  proof  of  a  rclcafe  from  Mr.  Coufer^'  I  would  have 
totally  difmifled  the  bill ;  but  when  fuch  releafe  or  conveyance 
is  only  fuppoicd  or  inferred  from  appearances,  out  of  which 
that  fuppofitlon  docs  not  necefi'arily  or  even  naturally  arifc, 
and  when  my  lord  Covupcr^s  leaving  the  declaration  0/  truft  in 
the  hands  of  Mr.  Poweli  does  encounter  it,  1  cannot  but  think 
this  title  is  fubnfting. 

Upon  the  whole  matter,  my  opinion  is,  this  Xh\cjb9uld  uk 
have  ban  fit  up^  but  now  it  is  (o^  it  appe^irs  a  plain  and  a  fub- 
fi fling  one. 

The  law  is  clear,  and  courts  of  equity  ought  to  follow  itirt 
their  judgments  concerning  titles  to  equitable  eilates;  other- 
wife  great  uncertainty  and  confunon  would  enfue  \  aiid  though 
proceedings  in  equity  arc  faid  to  ht  fecundum  dijiret'toTum  hmi 
vhi\  yet  when   it  is  aftcd,  vir  borMs  ef  ijuu?  the  anfwcr  i?. 
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fd'cmfukapatrum  qui  leges  juraq\  fervat ;  and  as  it  Is  faldin     Cowpi^  a». 

Hack's  cafe,  5  Rep^  99.  i.  that  difcretion  is  a  fcicnce,  not  to  pbh    ' 

aSt  arbitrarily  according  to  men's  wills  and  private  afledions : 

fo  the  difcretion  which  is  executed  here,  is  to  be  governed  by 

the  rules  of  law  and  equity,  which  are  not  to  oppo(e,  but  eacby 

iaits  turn,,  to  be  fubfervient  to  the  other;  this  difcretion,  in 

fome  cafes,  follows  the  law-  implicitly,  in  others,  aiTifis  it, 

and  advances  the  remedy ;  in  others  again,  it  relieves  againft 

the  abufe,  or  allays  the  rigour  of  it ;  but  in  no  cafe  does  it 

contradid,  or  over-turn  the  grounds  or  principles  thereof,  as      [  754  ] 

has  been  fometimes  ignorantly  imputed  to  this  court.     That 

is  a  difcretionary  power,  which   neither  this  nor  any  other 

court,  not  even  the  higheft,  adVing  in  a  judicial  capacity,  is  by 

the  conftitution  intruded  with. 

It  is  farther  to  be  obferved,  that  the  legal  intcreft  of  thefe 
lands  pafled  by  my  lord  Cnvper^s  will,  and  the  defendant 
the  prefent  earl  has  an  eflate  for  life  only  therein,  with  a  re* 
verfion  in  fee,  after  fcveral  intermediate  remainders,  fome  con- 
tingent, others  vefted,  and  confequently  the  plaintiff  can  have  a 
conveyance  only  of  fuch  an  eftate  as  my  lord  has  ;  the  coun* 
fel  make  no  objection  for  want  of  my  lord's  brother  being  a 
party,  who  has  the  next  remainder,  and  is  not  before  the  court, 
therefore  I  will  take  no  notice  of  him ;  but  the  defendant  mufl: 
convey  fuch  eftate  and  intcreft  as  he  has  in  the  Ihrtfordjhln 
lands,  and  account  for  the  profits.  As  to  the  time,  or  to 
what  period  this  account  is  to  go  back,  the  court  has  very 
reafonably  taken  a  latitude,  determining  upon  the  circumftan- 
ces  of  the  cafe  j  and  fince  the  plaintiff's  demand  \s  JlrUii  juris^ 
he  ought  therefore  to  have  ftrict  legal  meafure  meted  to  him. 
The  plaintiff's  father  filed  his  bill  not  long  after  the  late  earl's 
death,  and  if  he  had  proceeded  on  that  bill,  might  have  had  an 
account  of  the  profits  from  that  time,  in  the  fame  manner  asf, 
in  cafe  of  a  legal  title,  he  would  have  had  from  the  time  of  his 
entry ;  but  afterwards,  he  was  fo  far  from  infifting  upon  a 
right  to  the  profits  from  thence,  or  upon  the  benefit  of  his 
claim  by  that  bill,  as  to  fuffer  a  proceeding  whereto  he  was 
party,  to  be  had  in  difafRrmance  of  it ;  and  therefore  the 
piaiatifF's  right  muft  ftand  upon  hh  ^tt';?  claim, 

Confequently 
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CowTtn  «•         *  Confequently,  I  decree  the  earl  Cawpir  to  account  for  Am 

Jffgrl  Cow«>      profits  of  the  Hirtforiflnn  eftate  in  queftion,  the  account  to 

^'^'  be  taken  from  the  filing  of  the  plaintiiPs  bill,  and  the  defends 

C  755  J      anttohaveitlljuft  allowances,  and  to  be  examined  upon  in-* 

terrogatoriqi  as  tb^r  ma^fter  fli^U  dired  t» 

f  From  this  decree  (which  wai  fbon  aftey  iDrolIed)  there  was  an  appeal  to  the 
Uoafettf  IfOrds.  where  the  partie*  agreed^  44d  that  agreement  (y  G§9^.\  wai 
C0&£xined  b/  ^fS  of  farliao^uf, 
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^crcwti  tf  Prof  ts  from  nvhat  timi,  ivhere 
from  the  Title  accruing,  au4  nMberffrom 
the  filing  the  kill  only, 

WHERE  one  Is  m  poflbffion 
of  lands  belonging  to  ^n  in- 
fapt,  if  the  infant  when  of 
age  makes  out  his  title,  he  fhall  re- 
cover  the  proiits  in  equity  from  the 
fird  accruing  of  his  title,  and  not  from 
the  filing  of  his  bill  only.  fage^i^^ 
So  the  de^ndan^  (hall  account  for  the 
profits  from  the  time  the  plaintifPs 
title  accrued>  and  not  from  the  filing 
the  bill  only*  if  the  defendant  has 
concealed  the  deeds  and  writings  leak- 
ing out  the  plaintifif's  title.  645 

9t)empt{on  of  a  §lregaf  ^»    See  title  %u 

Slomfnfltratfan.     See  tirle  dpccuto) 
auD  3omint(lratO)* 

^Utiomroiit,  See  ^^((^ntation- 


Ssreemcnt. 

y.  jirticles  to  hay  land>  and  pays  part 
of  the  purchafe-money»  afterwards  he 
enters  into  feveral  orders  of  court 
to  pay  the  reiidue  by  fuch  a  day».or  lA 
defaqlt  thereof  to  give  up  the  articlefi^ 
and  lofe  what  be  had  before  paid  | 
court  will  relieve^  tho'  thefe  article! 
have  not  been  complied  with.    P,  66 

Money  covenanted  to  \^c  laid  out  in 
land  (hall  dcfcend  as  land  ;  but  he  ^hat 
woqld  be  entitled  to  the  fee  of  the 
land  when  ,purchafcd,  may  difpofe  of 
it  by  a  will,  tho'  not  attefted  by  three 
witnefTes ;  alfo  a  parol  diredion  for 
the  payment  of  it  feems  to  be  good: 
fo  if  money  is  ordered  or  devi&d  to 
be  laid  out  in  land  and  fettled j  to 
the  ufe  of  ji.  in  tail,  remainder  to 
himfelf  in  fee,  equity  will  oj-der  the 
money  to  -^,  fec^f  if  the  remainder 
thereof  be  limited  to  a  third  perfon  ; 
alfo  tho'  by  a  voluntary  contraft  mo« 
ney  is  agreed  to  be  laid  out  in  land» 
the  court  will  execute  fuch  agreement 
in  favour  of  the  heir,  1 7 1 
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Two  articl<?,  that  whatever  J.  S.  (hall 
Jcave  to  cither  of  them  (hall  be  equally 
<iiviticd  betwixt  both  ;  fuch  agreement 
good,  and  ihall  be  carried  into  exe. 
cution  by  this  court  ;  alfo  if  alter  this 
one  of  them  contrives  that  J,  S,  fhall 
leave  part  of  his  ertate  to  a  third  per- 
fi|D,  in  trail  for  him*  this  i^  within 
the  articles.  Page  }^z 

Jt  is  flgainft  natural  juftice  that  any  one 
ihould  pay  foe  a  bargain  which  he 
cannot  have  ;  as  if  I  article  to  buy  nn 
houfe,  and  the  houfe  is  burnt  down 
before  the  day  of  payment,  I  am  not 
bound  to  pay  the  money*  220 

The  plaintifPs  houfe  being  fo  near  the 
church  that  the  ringing  of  the  five  a 
clock  bell  in  the  morning  didurbed 
her ;  the  plaintiff  came  to  an  agree- 
ment in  writing  with  the  churchwar- 
dens and  inhabitants  at  a  vellry,  that 
Ihe  would  ered  a  cupolo  apd  clock  at 
the  church,  in  coniidcraticn  of  which 
the  bell  was  not  to  be  rung  in  the  morn- 
ing ;  this  a  good  agreement,  and  de- 
creed to  be  binding  in  equity.        2b6 

V^here  one  articles  to  fell  an  eltate,  and 
brings  .1  bill  for  an  execution  of  the 
agreement,  though  at  the  time  of  the 
agreenicnc  he  cannot  make  a  title  to 
the  j.urchafer,  it  is  fufiicient  if  he  is 
anle  to  do  fo  when  the  decree  or  re- 
j'ort  is  made. 


630 


Jgrumtnt  '%/ciuntary. 


Sec  title  ^Olttn< 


Jgreemini  'when  to  be  ferfcrai:d  in  Specie 
and  ^whcn  uit. 

On  a  bill  to  compel  a  performance  of 
,in  a^rremont  tor  transferring  5000/. 
Xork  Builtiings  iLock  at  7  /.  5  /.  per  cent, 
detcndiini  deniuned,  but  ut^rnurrcr 
o\cr-ruled;  for  the  caie  might  hn 
attencicd  with  fuch  cir^-UUiibmces  as 
wuuld  malvc  it  jult  to  dcciee  a  ipeciric 
pejformancc  of  tiie  parties  own  agree- 
ment, or  at  Icufi  to  pay  the  ditiercnce, 

304 

A  man  having  fcduccd  an  innocent  vso- 
man  by  whcm  lie  has  a  baiuifvi,  r;ivcs 
hef  a  wriiiiJ^  obiii^ing  h'Ui^e.r  10  j>a) 


2000/.  after  his  death  for  the  poivr 
chafing  an  annuity  for  the  woman  and 
child  for  their  lives ;  the  man  dies  i 
equity  will  compel  a  performance  of 
the  agreement.  Page  435 

Covenant  in  confideration  of  marriage, 
to  fettle  lands  of  l^ioL  per  annum  pn 
huiband  and  wife  and  the  iffue  male 
of  the  marnage,  remainder  to-»the 
brothers  of  the  hu(band  \  equity  will 
compel  a  fpecific  execution  of  this  co- 
venant, and  not  put  the  party  to  an 
a£lion  of  covenant  in  the  truflee's 
Q9(ne«  j^^ 

Agreement  on  ^ie^rriagf. 

An  agreement  on  marriage  articles  to 
convey  to  the  huiband  a  third  part  of 
whj^t  fhall  come  to  the  father  of  the 
wile  on  the  death  of  his  father,  good, 
and  equity  will  compel  aa  executkn; 

191 

Feme  gives  a  bond  to  her  intended  hnf- 
band,  that  in  cafe  of  their  marriage 
(he  will  convey  her  lands  to  him  in 
fee;  they  intermarry,  the  wife  dies 
without  iffu^,,  and  thea  the  hufbaod 
dies ;  the  bond,  though  void  in  law» 
is  yet  good  evidence  ol  the  agreement 
in  equity,  and  the  heir  of  the  huf- 
band  (hall  compf*!  a  fpecific  perform- 
ance againil  the  heir  of  the  wife     24] 

A  feme  infant  feifed  in  fee,  on  marriage 
with  the  confent^f  |ier  guardians  co- 
venants in  confideration  of  a  fettle- 
ment  to  convey  her  inheritance  to  her 
hpfband  ;  if  this  is  dpne  in  confideri-. 
tion  of  a  competent  fettle roent,  equity 
will  execute  the  agreement,  tho'  no 
a£ticn  would  lie  %t  law  to  recover 
dsmages.  24^ 

Father  and  fen  on  the  iparnsge  of  the 
Ic.n,  ariitle  to  fettle  lands  on  the  in- 
tended huibr.n^for  Ijle,  remainder  to 
the  vviie  f;r  \\\c^  remainder  to  the  iiTue 
V^\u\q  of  the  nephew,  remainder  to 
the  nephew  in  lee  5  on  the  Lee  h  of 
the  hufband  rnd  wife  without  Uilc, 
the  nephew  fhall  compel  a  fpecitc 
perfoi  niance  of  the  covenant.  245 

Articles  on  marrisgc  to  fettle  lands  en 
huiv)und  und  witc  tcr  their  lives,  nv 
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■  ttiainder  to  the  heirs  male  of  the  body 
of  the  hulband  by  the  wife,  remainder 
to  the  heirs  male  of  the  body  of  the 
hulband  by  any  other  wife,  remainder 
to  the  heirs  female  of  the  body  of  the 
hufband  by  this  wife  ;  a  fettlement  is 
made  before  the  marriage,  and  fuid 
to  be  purfuant  to  the  articles,  where- 
by the  lands  are  limited  to  the  huf- 
band for  life,  fons  walle,  and  with 
power  to  make  leafes,  rcmainJer  to 
the  iirft,   tSTr.   fon  of  the  mnrriage  in 

V  tail  male,  remainder  to  the  firtl,  fee. 
fon  of  any  other  marriage  in  tail  male, 
remainder  to  the  heirs  of  the  body  of 
the  hafband  ;  there  are  iffue  two 
daughters,  and  the  hulband  fuffers  a 
recovery,  and  devifes  the  premiifes  to 
hii  filler ;  the  daughters  may  in  equity 
compel  the  devifec  to  convey  the  pre- 
milics  to  them.  Page  349 

A  widuw  of  a  freeman  of  L^nJon,  who 
left  children  and  died  inteftate,  was 
intitled  to  four  ninths  of  his  perfonal 
eftate,  and  having  by  deed  afligned 
over  her  four  ninths  for  her  feparate 
ufe  in  cafe  of  marriage,  and  to  fuch 
pcrfons  as  fhe  fhould  appoint,  and  for 
want  of  fuch  appointment,  then  to  her 
children ;  the  widow  intending  to 
marry  a  fecond  hulband,  by  another 
dt^,  to  which  the  hulband  was  par- 
ty, in  confideration  of  the  intended 
marriage,  and  of  a  fettlement  made  on 
her  by  him,  recites,  that  if  (he  did  not 
difpofe  of  her  four  ninths,  the  huf- 
band would  be  entitled  thereto ;  and 
then  alligns  it  over  to  truftees,  in 
trull  lor  the  intended  hufband  during 
iheir  joint  lives,  fubjcdl  to  her  con- 
trol and  difpofal  by  writing,  after 
^vhich  fhe  dies  without  difpoling  of  it ; 
decreed  the  fecond  hufband  is  as  a  pur- 
chafer,  and  the  redital,that  he  would 
be  intitled  to  it  if  the  wife  fhould  not 
difpofe  of  it,  was  a  gift.  533 

Articles  on  marriage  to  fettle  lands 
on  the  hufband  and  wifd  for  their 
lives,  remainder  to  the  firll,  i^c.  fon 
of  the  marriage,  remainder  to  the 
heirs  male  of  the  body  of  the  huf« 
band  by  any  wife,  remainder  to  the 
heirs  of  the  body  of  the  hufband  by 


the  flrfl  wife,  remainder  to  the  huf*^ 
band  in  fee,  with  provifions  for  thd 
daughters  of  that  marriage,  if  no  fon  | 
hufband  has  one  daughter  by  the  firll 
wife,  fuffers  a  recovery >  and  marries  a 
fecond  wife,  taking  notice  of  his  hrA 
marriage  articles  in  his  fecond  fettle- 
ment \  he  being  tenant  in  tail  by  the 
articles  was  allowed  by  his  recovery 
to  have  barred  his  daughter  by  the 
^T^  marriage*  Page  55^ 

In  maniage  articles  there  is  a  diverfity 
between  a  limitation  to  the  heirs  of 
the  body  of  a  man,  and  to  the  h^irs 
female  of  the  body  of  the.  man;  and 
fons  more  f;:vourcd  than   daughters. 

539 

One,  m  confideration  of  .marris^ge  gnd 
of  500/  portion  v^hich  he  is  to  have 
with  his  wife,  by  fettlement  empowers 
his  wife  to  difpofe  of  200/.  by  her 
will ;  they  live  together  fifteen  years^ 
the  wife  gives  the  200/.  away  by  her 
will ;  the  hufband,  at  this  diilance  of 
time,  fhall  not  be  admitted  to  fay  he 
had  not  500/.  with  his  wife,  but  ihall 
pay  the  money.  61 J 

A  fettlement  or  jointure  on  a  marri^e, 
though  made  wcry  unequally  and  in 
favour  of  the  wife,  will  not  be.fet 
afide  in  equity,  for  that  the  court 
cannot  put  the  wife  infiatu  qma,     619 

Agreement  parol.     Statute  of  Frauds  and 
Perjuries, 

A  l«»tter  from  a  father  to  his  daughter, 
by  which  he  agrees  to  give  her  3000  /. 
portion,  and  this  not  ihewn  to  the 
man  who  afterwards  marries  her,  doe« 
not  take  the  promife  out  of  the  flatute 
of  frauds.  6^ 

The  judges  equally  divided  on  thii 
quelHon,  whether  a contradt  for  lhj<k, 
be  within  the  flatute  of  frauds,  which 
mentions  goods,  wares  and  merchan- 
dizes, fo  as  to  require  the  contrad  to 
be  in  writing,  or  carncfl  money  to  be 
paid*  3ott 

SfmbaffdDo?.    Vide  pimu^t. 


SPnicuN 


4  tihU  tftii  Prvidf^  M^th, 


t>it  a  demurrer  to  a  bilU  if  the  demurrer 
be  allowed^  the  plaintiff  may  amend 
his  bili,     ^  Pa^e  300 

The  orieinal  bill  is  to  be  ^rft  aniwered» 

.  but  if  the  plalAtifF,  after  his  crofs  bill 

£led|  amedd  his  bill|  he  lofcs  his  prio-i 

rityw  43  S 

An  aofwer  amended  after  hearinj  and 
decree*  on  affidavit  of  the  folicitol* 
and  his  clerk  that  the  miflake  was 
4n  idgroiCng  the  anfwer  from  the 
draughty  and  the  draught  produced. 

427 
A  depofition  of  a  witnefs  amended  after 

yublicatioD*  646 

Snttttft^i 

Oy  t>y  will  gives  an  annoity  out  of  his 
perfonal  eftate|  if  the  executor  has 
niiibehaved  himfelf»  the  court  >^ill  or- 
der part  of  the  perfonal  eilate  to  be 
fet  afide  to  fecurc  this  annuity*      163 

One  devifes  that  his  executors  fhall  fell 
his  landsi  and  inveft  the  money  in  purt> 
chafing  an  annuity  for  y.  S*  the  cella- 
tor  dies>  and  the  annuitant  dies  three 
months  after  the  teftator,  yet  the  ad- 
miniftrator  of  the  annuitant  fliall 
compel  a  fale»  and  ihall  have  the 
money  ariiing  thtrefrbm^  and  alfo  the 
rents  and  profits  till  iaie.  309 

An  annuity  lettled  by  a  father  upon  a 
child  to  commence  after  the  father's 
deadly  is  an  advancement  fro  tamto^ 
and  mull  be  brought  into  hotchpot, 

9nfWct. 

Where  the  gencrJd  traverse  is  omitted  at 
the  end  of  the  anfwer,  fuch  anfwer  is 
good»  and  not  to  be  fuppreiled  as  im- 
proper. 87 

Where  a  defendant  Infilh  on  the  benefit 
of  the  ftatute  of  limitations  by  way  of 
anfwer,  he  (hall  at  the  hearing  have 
the  like  benefit  as  if  he  had  pleaded 
it.  145 


On  an  anfwer's  being  reported  flof  {isUi* 
daloiis  or  impertinent,  if  the  plaimi# 
except  to  the  report,  he  muft  fliev^ 
fpcciilly  wherein  it  is  fcandaloos  ot 
impertinent.  Pa^  18 1 

After  the  defendant  has  anfwered  thd 
billi  he  cannot  refer  it  for  fcandali 

Regularly  the  anfwer  of  a  feme  covert, 
if  feparatCi  Ought  to  have  aii  order  to 
warrant  it ;  but  if  the  ftme  covert's 
feparate  anfwer  be  put  in  without  aif 
order*  and  the  fame  be  a  fair  hoaefi 
anfwer,  and  deliberately  put  in  with 
the  confent  of  the  hulbandi  and  the 
plaintiff*  accepts  of  it^  and  feplieii 
the  court  will  not,  at  the  motion  0? 
the  wife  or  of  her  executors,  fet  it 
afide»  ^yi 

A  (cmt  covert  cannot  bind  herfelf  b^* 
her  anfwer,  much  lefs  her  bulband,  as 
to  her  inheritance.  4^1 

Upon  a  decree  againi  an  ihfabti  unleA 
caufe,  within  fix  months  after  he  come« 
to  agci  the  infant  may  aafwer  anev« 

40! 
A  copyholder  m  fee  ty  will  charges  hii 
lands  with  his  debts ;  the  lamb  being 
in  Ettg/anJruid  the  heir  an  infant  in 
Sc9iiM$d,  the  creditors  bring  a  bill  t« 
have  their  debts  paid  out  of  the 
copyhold  preroiflesi  whereupon  th^ 
heir  appears,  and  there  is  an  attach* 
mcnt  for  want  of  an  anfwer;  but  the 
heir  being  an  infant,  the  next  ftep  it 
to  bring  up  the  body  5  the  heir  beitig 
in  Scmani,  and  out  of  the  reach  of  the 
procefs  of  the  court,  the  plaintiff  can* 
not  bring  up  the  bodyi  the  infant 
(hall  anfwer  by  a  certain  time,  or 
fliew  caufe  why  a  receiver  ftould  not 
be  appointed.  400 

An  anlwer  amended  Hfter  hearing  and 
decree  on  affidai-it  of  the  folicitor  and 
his  clerkf  that  the  miftake  was  in  in* 
groHing  the  anfwer  from  the  draught, 
and  the  draught  producedi  429 

On  time  given  to  anfwer,  the  deftndadC 
may  put  in  a  plea,  for  that  is  as  ail 
anfwer,  and  on  oath,  but  cannM  pal 
in  a  demurren  ^j^ 

If  time  be  given  for  a  defendant  to  an* 
fwer,  tho'  after  fe^ueiiratioA^  aftd  ^o' 

th# 
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tiic  anfwcr  be  reported    infufficient, ' 
yet  the   bill   ihall  not  be  taken  frc 

An  appeal  from  decrees  fhnd^  irt  the 
planution^  lies  only  to  the  king  in 
council.  i6a 


Sppcatance. 

An  order  for  appearing  gratu  implies 
that  the  defendant  ihall  pray  no  day 
•ven  368 


ItptfofntmenC.    ^ec  alTo  ^oiset. 

'A  trull  of  lands  is  limited  tOi^«  his  heirs 
and  a£ignsy  or  to  Aich  as  he  or  they 
ihall  appoint ;  ^.  devifes  thcfe  lands 
by  a  wiii  attelled  but  by  two  witnelTes ; 
the  will  void,  and  ihall  not  operate  as 
an  appointment*  158 

%p\mtionMnt.    Vide  l^ttxaii. 

The  court  will  apportion  intereil  on  a 
mortgage.'  176 

fiy  a  marriage  fettlemeftt  Inaintehance 
for  daughters  is  made  payable  half- 
yearly  at  Lntfy-ddy  and  AficJbtttimai, 
until  th^  portions  become  payable, 
which  is  at  eighteen  or  nlafriage  ;  a 
daughter  attained  her  age  of  eighteen 
the  1 6th  of  Augufi  \  decreed  to  have 
her  maintenance /r»  fatit  from  the  lall 
Lady-day  till  the  time  of  her  attaining 
eighteen.  501 

9ppisnt{(c.  See  :^aSet  ani)  ifrertanti 

3rbftratojtf,    Vide  Jlteot^. 

9rtf(lcs.    Vide  %%x%vmvX* . 


9aentanl^Confent.  VidealfoHegacp* 

If  a  legacy  be  aiTented  to  by  the  execu- 
tor, it  from  thenceforth  becomes  a 
legal  property,  jj.t 


%fSa%^    Vide  alfo  H^Ax  Wt  <t%UvX^% 
anb  ^erfonai  C(tate« 

Where  there  were  feveral  executors,  and 
fomeofthem  admitted  aiiets^  yet  aii 
accouht  was  decreed  againil  the  refl. 

Pagi  J4J 

Htilband  after  iharriage  purchafes  a  term 
to  himfelf  and  his  wife,  and  the  fur* 
vivor  add  the  executors,  adminii(hi« 
tors  and  alTigfls  of  fuch  fui'vivori 
huiband  aifigtis  the  term  in  ftiortgage* 
provifo  to  be  void  on  payment  of  tha 
moAey  by  him  or  wife,  or  the  execQ* 
tofs  of  him  or  wife;  provided  aliji 
that  the  hufband,  his  executors  or  ad« 
miniftrators,  ihall  uiitil  default  of  pay- 
iheht  qttietly  erijoy)  hufband  feven 
years  after  contra^s  debts,  arid  dies  ; 
decreed  that  this  fettlement  of  (he 
term  being  after  marriage  in  the  poW4 
er  of  the  huiband,  ind  the  ^nity  tk 
redemption  being  referved  to  him  as 
well  as  to  the  wife,  and  being  alfo  in 
the  cafe  of  creditors,  wai  afletl  to  pay 
debts.  3^4 

An  cilate  for  three  lives  granted  to  A% 
his  executors  and  adminillrators,  is  a 
perfoni^  eilatei  and  will  on  JJ%  death 
be  liable  to  all  his  debts  by  iimple 
codtrad,  as  a  leaft  for  years  woiild 
be*  381 

JJfets  marfoalkd^  and  in    nhbita    Qrd^ 
Debts  are  to  hi  faid» 

If  a  creditor  by  bond,  or  other  creditor 
who  may  come  upon  the  land,  exhauft 
the  perfonal  eilate,  a  legatee  ih^ll 
iland  in  his  place,  and  be  paid  out  t»f 
the  realeitate*  81 

One  by^will  gives  fevefal  llfgades,  fome 
charged  on  the  real  eltate,  others  not ; 
if  the  perfonal  eUate  proves  not  fuiik« 
cient  to  pay  all^  the  legacies  charged 
on  the  real  eftate  ihall  be  paid  there* 
out ;  or  if  they  have  been  paid  out  of 
the  perfonal  eilate,  the  other  legacies, 
as  to  fo  much,  Ihall  Hand  ia  their 
place  upon  the  land.  62Q 

One  allowed  the  beil  purchafer  under  a 
decree,  is  ordered  to  pay  the  purchaie 
money  i  this  not  a  debt  due  by  de- 
cree. 
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crec,  bat  only  by  order  of  the  court. 

P a^t  6zi 

Where  there  is  a  decree  for  a  debt,  and 

the  defendant  dies,   fuch  decree  doc$ 

not  bind  the  real  afTets  defcended  to 

tke  heir«  as  a  judgment  does.      i^id^ 


antgnment* 

Achofe  in  a£\ion,  though  not  afllgnablc 
at  law^  yet  is  (o  in  euuity>  where  the 
]lu(band  may  aflign  it  alone,  as  he  may 
any  other  part  of  the  wife's  pcrfonal 
cAate )  b  may  a  contingent  interefl 

^  which  the  hulband  has  in  right  of  his 
wife,  or  a  pofUbiliry  of  a  term,  which 
though  not  good  ilridlly  by  way  of 
affignment*  yet  will  operate  as  an 
agreement,  where  for  a  v^u^ble  con- 
fidexation.  6c  8 

StUCt^ntnt.     See  onder  )}}OCef0. 


Acotmrry  dient  employs  an  attorney  or 
iblicitor  in  the  country  in  a  caufe  in 
chancery;  the  folicitor  employs  a 
clerk  in  chancery ;  the  client  in  the 
country  pays  hi&  folicitor,  but  the 
clerk  in  chancery  is  unpaid  ;  the  client 
not  bound  to  pay  the  clerk  in  chan- 
cery ;  but  if  the  latter  has  any  papers 
in  his  hands,  he  may  retain  them.  460 


Where  a  bare  authority  is  given  to  two, 
it  will  not  furvivc  without  exprefs 
words  for  that  purpofe.  103,  628 


A  mother  tenant  for  life  of  an  houfe, 
remainder  to  her  fix  daughters  in  fee ; 
the  mother  and  J.  S.  fubmit  to  an  a- 
ward  touching  the  title  to  this  houfe  ; 

•  wbereupoD  the  arbitrators  award,  that 
mother  ihould  procure  the  daugh- 


ters to  join  in  a  conveyance  thereof; 
the  daughters  are  married,  and  one 
dies  leaving  an  infant  heir;  y,  S* 
brings  a  bill  againft  the  mother  and 
daughters  and  their  hnfbands,  and 
the  daughters  being  examined  in  a 
former  caufe,  iay  they  are  willbg  to 
convey;  they  arc  not  bound  touch- 
ing any  title  to  the  freehold  and  in- 
heritance.  p^^g  ^^^ 


apall.    Vide  fi>urctr. 


Stanktapt* 

WHE  R  E  a  bankrupt  after  certi* 
ficate  allowed,  is  fued  for  a  debt 
accrued  before  his  bankruptcy,  the 
court  on  the  circumftanccs  of  the  cafe, 
A^ill  relieve,  tho'  it  will  not  relieve  on 
a  matter  purely  of  mifple^dirg.       70 

J.  draws  a  bill  payjble  to  B.  on  C.  m 
Holland  f 01  100/.  C  accepts  it,  after- 
wards A*  and  C.  become  bankrupt: , 
and  B,  receives  40/.  of  the  bill  out 
of  Cscffedls,  after  which  he  wouM 
come  in  as  a  creditor  ic^r  the  whole 
100/.  out  of  wf.'s  efFcfts ;  B.  per- 
mitted to  come  in  as  a  creditor  for 
60/.  and  the  mailer  to  fee  whether  the 
other  40/,  was  paid  out  of  J,\  tKttu 
in  C,*%  hands,  or  out  of  C,^z  own 
effeds ;  if  the  latter,  then  C  is  a  cre- 
ditor for  this  40/.  alfo,  but  if  out  a 
J.'s  cfFeds,  then  40/.  of  the  100/. 
is  paid  off.  s^ 

Buying  and  felling  ftocfc  will  not  make 
one  a  bankrupt.  ^c$ 

One  dcvifes  lands  in  fee  to  his  daughTer, 
being  a  feme  fo!c,  for  her  fepararc 
ufe,  without  appointing  any  truileei  j 
the  hufband  is  a  tradeiman  and  be- 
comes  a  bankrupt;  yet  the  devifcd 
premilfes  not  fubjedt  to  the  bankru^  N 

A  creditor  coming  in  under  a  commiihon 
of  bankruptc)',  though  only  to  pro\c 
his  debt,  and  oppofc  the  bankrupt's 
obcaming  iiis.certi£cate,  ihall  not  foe 
.2  the 
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thelMnknipt  at  lav/,  unlefs  he  will 
waive  all  beoefit  of  the  commifTion, 
not  only  as  to  dividends,  but  as  to  his 
voting  againft  the  bankrupt's  gaining 
his  certificate.  Page  394 

Regularly  fpeaking,  at  common  law 
none  could  come  in  on  a  commiffion  of 
bankruptcy  but  fuch  as  were  creditors 
at  the  time  of  the  bankruptcy,  bc- 
caufe  the  bankrupt  could  not  after- 
wards charge  his  eftate ;  but  now  iince 
the  7  Gio^  I.  r4/,  31.  if  -<#.  gives  a 
note  under  hand  payable  at  a  future 
.  day,  before  which  day  he  becomes  a 
bankrupt;  in  this  cafe  the  creditor 
bynoteihall  come  in;  but  if  a  bond 
or  note  be  given  to  pay  money  on  a 
contingency,  before  the  happening  of 
which  contingency  the  obligor  or 
giver  of  the  note  becomes  a  bankrupt, 
this  is  not  within  the  flatute.  396 

yt^  gives  a  promiflbfy  note  for  200  /. 
payable  to  B,  or  order,  B*  indorfcs  it 
to  C.  who  indorfes  it  over  to  D.  A^ 
B.  and  C  become  bankrupts,  and  D. 
receives  5  /•  in  the  pound  on  a  di- 
vidend made  by  the  aflignees  again  ft 
A,  he  (hall  come  in  as  a  creditor  for 
150/.  only  out  of  5. 's  effeds,  and  if 
he  has  paid  contribution  money  for 
more  than  150/.  it  ihall  be  returned. 

407 

A  goldfmith  after  fhuttipg  up  his  (bop, 
being  greatly  indebted,  affigned  his 
ilock  in  the  wine- trade  in  which  he 
was  concerned  to  J.  S,  being  a  par- 
ticular creditor,  and  to  fecure  his  debt, 
without  the  knowledge  of  J.  S,  and 
becomes  a  bankrupt  the  very  next 
day  ;  J.  S,  brings  a  bill  to  have  the 
benefit  of  this  aiTignment,  and  decreed 
for  him.  427 

No  fuch  thing  as  an  equitable  bankrupt, 
but  it  muft  be  a  legai  one.  429 

There  may  be  reafon  for  a  bankrupt  to 
prefer  one  creditor  to  another        4  29 

The  time  when  (he  affignment  was  made 
is  not  material,  fo  as  it  be  before  the 
bankruptcy,  but  the  juftnefs  of  the 
debt  is  material.  430 

No  objedion,  that  the  aflignm«nt  was 
made  by  the  trader  without  notice  to 
the  party,  for  this  (hews  it  was  with- 
out the  creditor*!  importanity.     i^iW. 
Vol,  U. 


But  if  the  a(Ggnmcntbc  of  the  bankrupt  • 
whole  eftate  to  prefer  any  creditor,  this 
(eems  to  be  void.  Pagg  43 1 

A  trader  on  marriage  gives  a  bond  to  a 
truftee  to  fecure  1000/.  to  the  wife, 
if  (he  furvive  him  ;  the  trader  becomes 
a  bankrupt ;  this  debt  (hall  not  be  al- 
lowed, nor  any  refer\'ation  made  for 
it,  nor  (hall  it  Hop  the  didribution,  in 
regard  it  may  never  be  a  debt ;  with- 
in the  fame  reafon  an  obligee  in  a  bot- 
tomry-bond (hall  not,  before  the 
return  of  the  (hip,  come  in  under  a 
commifTion  of  bankruptcy-;  but  in 
either  of  thcfe  cafes,  if  the  contin- 
gency happens  before  the  bankrupt's 
eftate  be  fully  diftributed,  fuch  credi- 
tor (hall  come  in  for  his  proportion. 

497 
But  in  the  cafe  above-mentioned  of  the 
bond,  the  obligee,  if  he  declares  up- 
on his  bond  only,  will  be  tarred  ; 
fecujifhe  fets  forth  in  the  declaration 
as  well   the  condition   as  the  bond. 

499 
It  is  a  refolution  of  convenience,  that  in 
cafe  of  joint  traders  becoming  bank- 
rupts, the  joint  creditor,  (hall  be  paid 
out  of  the  partner(hip  effefts,  and  the 
feparate  cred/ors  out  of  the  feparate 
effefts;  and  if  any  furplus  of  the 
partnerfhip  cffc^s,  after  all  the  partner- 
(hip  debts  paid,  the  feparate  creditors 
to  come  in,  and  fo  'vice  verja  the  part- 
ncrfliip  creditors  to  come  in  on  a  fur- 
plus  of  the  feparate  eftate.  500 
Two  joint  traders  becoming  bankmpts, 
firft  there  was  a  joint  commiffion,  and 
the  commi£ioners  a(rign ;  afterwards  fe- 
parate commidions  and  aiTignments 
ujder^them;  the  court  held  that  the 
ailignment  under  the  firft  commi(Con 
conveyed  all  the  bankrupt's  eftate, 
both  joint  and  feveral,  and  confequent- 
ly  that  the  conveyance  under  the  fe- 
parate commi^on  was  void.  ibid. 
One  fued  out  a  com  million  of  bankrupt . 
cy,  and  for  (ix  months  kept  it  without 
doing  any  thing  upon  it ;  the  court 
for  this  reafon  only  fuperfeded  the 
commiftaon,  though  it  was  executed, 
and  the  trader  found  a  bankrupt  be- 
fore any  application   to  faperfcde  it. 

545 
R  r  Aftignec 
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AfTignee  under  a  commiffion  of  bank- 
ruptcy dies  very  much  indebted  by 
bond,  Wr.  and  the  creditors  of  the 
bankrupt  petitioned  that  the  admi- 
niftrators  of  the  aflignee  might  account 
before  the  commiflioners,  he  having 
fome  of  the  bankrupt's  effedls  in /picie 
in  his  hands;  but  the  adminifbator 
denying  this  upon  oath,  and  fwearing 
that  there  were  debts  by  fpecialty  be- 
yond the  alTets,  the  court  thought  this 
proper  for  a  bill,  and  not  for  a  fum- 
mary  way  of  accounting  before  com- 
mimoners^  Pa^€  S^ 


l^ardlt  anH  ifetne.    See  alfo  Jgrumnt 
M  Marriagi. 

The  wife,  after  the  death  of  her  husband, 
will  not  be  admitted  in  equity  to  re- 
cover the  arrears  of  her  feparate  eftate. 

82 

tiuAahd  fcifed  in  r^ht  of  his  wife  of  a 
iharc  in  the  Kcm  Ri^er  water ;  the 
wife  cannot  be  barred  -  without  a  fiae^ 
and  where  they  both  without  a  fine 
mortgage  fuch  (hare,  the  wife's  pay* 
ing  intereft  after  the  hulband's  death 
wilLnot  affirm  the  mortgage*  127 

Feme  covert  having  a  Separate  cflate 
borrows  money  on  bond  ;  the  feparate 
cftate  liable ;  and  tho'  fix  years  pafs, 
the  demand  not  barred  by  the  Aatuie 
of  limitations.  144 

Feme  gives  a  bond  to  her  inteilded  huf- 
band,  that  in  cafe  of  their  marriage  fhe 
will  convey  her  lands  to  him  in  fee ; 
they  intermarry,  the  wife  dies  without 
iifue,  and  then  the  hulband  dies  \  the 
bond,  though  void  in  law,  is  yet  good 
evidence  of  the  agreement  iu  equity, 
and  the  heir  of  the  hufband  fhall  com- 
pel a  fpecific  performance  againil  the 
heir  of  the  wife.  243 

One  devifes  lands  in  fee  to  his  daughter, 
being  a  feme  covert,  for  her  feparate 
life,  without  appointing  any  truilees;  the 
hufl)and  is  a  tradefman,  and  becomes 
a  bankrupt ;  yet  the  devifed  premiiTes 
not  fubjed  to  the  bankruptcy.        3 1 6 

Where  an  annual  fum  b  fecured  for  the 
wife's  pin-money  for  her  apparel  and 
cxpences ;   if  they  cohabit  together^ 


.  and  the  hulband  maintain '  lict,  tli^ 
arrears  of  pin-money  are  not  recover- 
able. Pmgi  341 

Hulband  after  niarria^  pnrchaies  a  term 
to  himfelf  and  his  wife,  and  the  furvivor 
the  execatortf  adminifhiuors  and  affignt 
of  fuch  furvivor.;  huiband  affigns  the 
term  in  mortgage,  proviib  to  be  void 
on  payment  of  the  money  by  him  or 
wife,  or  the  executors  of  him  or  wife; 
provided  alfb  that  the  hafband,  his 
executors  or  adminifbTitors,  (hall  until 
default  of  payment  quietly  enjoy; 
hufband  feven  years  after  contrailb 
debts,  and  dies;  decreed  that  this 
fettlement  of  the  term  being  after 
marriage^  in  the  power  of  the  hufband, 
and  the  equity  of  redemption  being 
referved  to  him  as  well  as  to  the  wilt, 
and  being  alfo  in  the  cafe  of  crtditon, 
w  as  affets  to  pay  debts.  364 

Regularly  the  anfwer  of  a  feme  covert, 
if  feparate,  ought  to  have  an  order  to 
warrant  it ;  but  if  the  feme  covert's 
feparate  anfwer  be  put  in  without  in 
order^  and  the  faipe  be  a  fair  honeft 
anfwer^  and  deliberately  p«t  in  with 
the  confent  of  the  hufband,  and  the 
plaintiff  accepts  of  it,  and  replies: 
the  court  will  not,  at  the  motion  of  the 
wife«  or  of  her  executors^  iet  it  aiidf« 

37* 

A  feme  covert  cannot  bind  Kerfelf  by  \tt 
anfwer,  much  lefs  her  hufband,  as  to 
her  inheritance.  451 

Baron  and  feme  bring  a  bill  to  redeem  a 
mortgage;  defendants  plead  to  the 
bill,  and  the  plea  being  over-ruled, 
c  I*  coils  are  given  to  the  plaintifs ; 
baron  dies,  the  feme  by  furvivorfhip 
(hall  have  the  cofls.  496 

Where  a  bond  is  given  to  the  baron  and 
feme  during  the  coverture,  on  the 
death  of  the  baron  it  will  furvive  to 
the  wife.  497 

Hulband  marries  an  infant  entitled  to  a 
great  perfonal  eilate,  pending  a  bHl 
for  an  account  of  fuch  eilate,  and  ap^ 
plies  to  the  court  for  the  wife's  por- 
tion, whereupon  he  is  directed  to  make 
propofals  before  the  mailer;  the  court 
accept  propofals  from  the  hufband  to 
fettle  only  part  of  her  fbrtone  on  the 
wife  and  >er  iffuc*  J630 

Though 
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Yhdtigh  ^\iM  the  hufbkhd  ha§  d  1^ 
title  to  the  wife's  pcrfonal  eftate,  equi- 
ty will  not  ititei*pofe  In  prejudice  bf 
fuch  right  \  yet  wh^i-c  he  canrtot  get  at 
it  without  the  affiftance  of  this  coUrt, 
it  will  put  terms  Upon  him.  ^agt6\i 

fell  111  equity  lies  to  reioVci^back  lAbA^y 
paid  on  a  bubble.  154 

"The  original  bill  is  be  firft  InfweiW  5 
but  if  the  plaintiff,  after  the  crbfs  bill 
£led,  amend  his  bill,  hi^  lofts  his  prio- 
rity.  435 

in  nAfbat  C^fes  it  M  fidlt  oi^jhall  Hbt  it 
taken  pro  cunfefTo; 

Vakirtg  a  \yi\\ti^  confefo  has  dot  been  of 
long  ftandlng,  it  having  formerly  been 
the  practice  to  make  proof  of  the  fub- 
iftance  of  the  bill,  though  the  defend- 
ant  flood  out  to  the  lall  pfocefs  ;  but 
latterly  the  pi'aake  has  becrt^  that  if 
the  defeildaAt  ippear^  to  a  bilU  and 
Itands  out  in  contempt  t(5  i.  feqnefb-a- 
tion,  the  caufe  is  fet  down  to  be  heardj 
and  the  record  of  the  bill  produced 
and  taken  pVb  coHfeffo  \  but  it  time  be 
given  for  a  defendant  to  anfwer, 
though  after  the  fequeftration^  and 
though  the  anfwer  be  reported  in- 
fufHcientf  ytt  the  bill  ihall  not  be 
taken  pro  cbitfiffoi  5  5^ 

Sill  for  Di/cri^i^  ^  OeUj.  ^ec  H^tttUi 

in  niuhat  Cdjii  tqvth  *w///  ^f*  oc;///  not 
grant  Relief  upon  Moiion  or  Petition,  hut 
'Will  put  the  Fartj  io  bring  his  BilL 

Where  the  right  of  gUaMiaiifliip  is  in 
difpute,  the  ciourt  will  upon  petition 
only*  without  bill  or  dccree>  make 
orders  touching  the  determination 
thereof.  ^  ^ '  ^ 

Aflignee  under  a  £bAmi(tiod  of  bank- 
ruptcjr  dies  very  much  indebted  by 
bondi  Qr^«  aiid  the  creditors  of  the 
bankrupt  bedtiorted  that  th^  admi- 
jhlitrator  of  fh^i  affigii^e  mi^c  account 


bdbre  the  coihmi£oAdi-1,  tie  haVin^ 
fbme  of  the  bankrupt's  effects  infpetie 
in  hift  haiids;  but  the  adminiftratdr 
denying:  thii  upon  oath*  and  fwearing 
that  there  wer^  dcbb  by  fpechllfy  b^. 
yond  the  afTets,  the  court  thought  thii 
proper  for  a  billi  and  not  fbl*  a  fum- 
inary  wAy  of  aceoftntirig  beforti  tom- 
miHioners.  Page  C46 

The  coilrt  will  Rot  »rt  fhbtlbn  Or  ^* 
tition  oi'der  an  infant  truitee  to  tonvey 
puKUarit  fi>  j^  Atin.  dapx  19.  uttlfcfi  the 
fl-uft  ap^kr  in  Writbg,  but  in  fuch 
cafe  will  leaVe  the  i^hu  due  tn0  to 
^et  a  decree  by  billi  |^^ 

Ml  If  hi/ijH)ih 

On  evti'y  bill  bt  ic^^  thl^  piaintj# 
mult  depoiit  ^61.  ifi  oMef  to  atffwer 
colls ;  but  no  need  of  the  leave  of  the 
court  for  fuch  bill  of  review^  aolefs  it 
be  founded  Upbn  ftew  hiattdr,  and 
then  the  leave  of  the  court  is  neeeflary 
as  well  as  the  depoiiting  50  /«         t^ j 

£jV  penJenii 

A  pui'chalc  pendenU  liti^  tko*  >Vitliodl 
adtual  notice,  and  fol-  a  valuable  ctfh- 
fideratiou)  yet  (hall  be  fet  aiide  \  in 
which  cafe  tho*  the  ruM  of  ^uit^  bd 
)iard«  it  is  in  imitatioii  of  \^t  eommdn 
law,  where  in  a  real  adiod  if  the  tc. 
nant  iliensi  pending  the  writ/  thd 
judgment  will  oveM'each  the  alieah- 
tipn  I  but  as  it  is  hard  enough  in  ibmd 
cafes  to  make  people  take  ndtice  of  ^ 
dea-ee,  it  is  harder  (till  to  oblrgd 
them  to  take  notice  of  a  pendency  of 
a  fuit }  for  which  t^afon  if  ady  flaw  at 
the  hearing  be  on  the  pialntifF's  fide* 
the  court  will  not  let  him  ameh4  1  but 
if  the  purchafe  pehJenft  liti  be  fraudu- 
lent! and  to  elude  the  juftice  of  thd 
court,  it  ought  to  be  highly  4ifeoun^ 
tcnancedi  ^gj 

twd  obligoir*  irt  *  ^ni  boUni  jointt^ 

and  feverally,  and  one  dies;  the-exe^ 

cutofs  of  the  deeieaied  obligor  may  be 

R  r  i  r^^ 
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fued  in  equity  without  making  the 
firrviving  obligor  a  party-  Page  3 1 3 
Bond  given  to  a  baron  and  feme  during 
the  coverture,  will  on  the  baron's 
death  furvivc  to  the  wife.  497 


Where  the  obligor  in  a  bottomry  bond 
before  the  return  of  the  Ihip  becomes 
a  bankrupt,  the  obligee  cannot  come 
jn  under  the  commilfion ;  tho*  if  the 
0iip  returns  before  the  bankrupt's  e- 
ftate  be  fully  dillributed,  he  (hall  come 
in  pro  rata  ;  or  if  the  (hip  returns  af* 

•  ter  the  bankrupt's  certificate  allowed, 
he  will  not  be  barred,  provided  he 
fcts  forth  in  the  declaration  the  con- 
dition as  well  as  the  bond.  499 


Voattt)ar{e0.    See  partition. 


Cbaritv  anti  charitable  ^rf0. 

IN  cafe  of  a  deficiency  of  a/Tets,  chari- 
ty legacies  as  well  as  others  (hall  a- 
bate  in  proportion.  25 

Governors  of  a  charity,  the*  not  guilty 
of  corruption,  yet  if  extremely  negli- 
gent,  to  pay  cods.  2S4 

The  king  founds  a  fchool  and  endows  it^ 
appointing  governors,  who  have  the 
legal  eftate  of  this  endowment  veiled 
in  them,  but  there  arc  no  exprefs 
words  appjioting  them  vi(itors;  re- 
lolved  #  oommiffion  may  i(rue  to  vi(it 
and  call  to  an  account  thole  govern • 
on.  325 

A  power  may' be  given  to  commiflioners 
to  make  by-laws  to  regulate  the  cha- 
rity ;  but  where  fuch  power  given  to 
them  is  too  extcnfivc,  it  will  be  void 
only  pro  tanto,  327 

Devifeof  icx)/.  in  money,  and  of  50 /. 
per  ann.  to  J.  and  his  heirs,  and  if  ^. 
die  without  heire,  then  to  a  charity  ; 
J.  dies  without  iii'ue,  living  the  tef- 


titor ;  the  will  void  as  to  the  whole, 
and  the  ^harity  cannot  take.  P,  369 
A  t^udee  of  a  term  for  a  chanty  pur- 
chafes  the  reverfion  in  fee ;  he  (hall  not 
cut  down  the  timber,  if  he  does  he 
mull  make  fatisfadion  to  the  charity. 

398 

C^urcb  anb  C|^oittMlDanien0. 

Where  there  are  two  or  three  church- 
wardens of  a  pari(b,  each  is  a  dilHnd 
officer,  and  may  ad  tho'  the  others 
die.  107 

One  dcvifes  500/.  to  the  church  of  St. 
Helen,  Lcndon  ;  this  is  good,  and  be- 
longs to  the  church- wardens  to  be  em- 
ployed in  the  repairiog  and  adorning 
the  church.  125 


Coiumiflion. 

A  witnefs  examined  on  a  commiflion 
fwears  refleding  words  ;  yet  he  ought 
not  to  pay  cofts,  it  being  the  ccm- 
milfioner's  fault  to  take  down  fuch 
depofuion.       „  406 


CouMtion. 

In  what  cafes  a  condiuon  is  to  be  per- 
formed cy  pres.  62 S 

Condition  fubft^tunt . 

A,  having  a  niece  an  infant  about  the  age 
of  feventeen,  devifes  to  her  the  furplos 
of  his  perfonal  ellate,  payable  at  twen- 
ty-one, and  if  (he  die  before  twenty- 
one,  or  marriage,  the  furplus  to  go 
over ;  decreed  the  niece  (bould  have 
the  interell  paid  \itt  in  the  mean  time, 
tiie  devife  over  being  a  condition  fub- 
fequent.  419 

One  dcvifes  the  re(idue  of  his  perfonad 
cftate  to  y.  S.  provided  (he  marries 
with  the  confent  of  hb  two  executors; 
on  the  death  of  one  executor,  the  con- 
dition being  a  fubfequent  one  is  be- 
come impoflible,  and  (he  may  marry 
without  the  confent  of  the  furvivor.  626 


A  TaUi  of  the  Frincifal  Matters. 


^MtttXipt* 

The  defendant  is  in  contempt  to  a  (er- 
jeanc  at  arms  for  not  aniWering,  and 
then  puts  in  an  infufiicient  anivver  ; 
if  the  plaintiff's  clerk  in  court  accepts 
the  colls  it  purges  the  contempt,  and 

•  the  plaintiff  muft  begin  again  with  an 
attachment  the  firft  procefs ;  but  if  the 
co(b  be  not  accepted,  the  plaintiff  may 
go  on  in   his  proceis  for  contempt 

'  -  where  he  left  off,  for  a  further  anf- 
•     wer.  Fagi  ^Si 

Contingent  ttemotntierf.    Vide  Tm/- 

Ue$ for  frcjerving  contingent  rtmainders, 

Contie^ance.    See  IDeel). 


Coprl)Olt». 

A  copyhold  furrendered  to  the  ufc  of  a 
will  (hail  i^%S£  by  a  will  attcfted  by 
two  witnelfcs  or  one  only.  258 

But  a  trull  or  equity  of  redemption  of  a 
copyhold  cannot  pafs  by  a  will  unlefs 
atteftedby  three  witnefTes.  261 

Slu^ere  tamen,  for  the  contrary  has  been 
fince  determined. 

Equity  will  fupply  the  want  of  a  furren- 
der  of  a  copyhold,  in  cafe  it  be  devifed 
for  payment  of  debts,  or  a  wife,  or 
for  younger  children,  490 


Corporation. 

The  parfon  is  a  corporation  for  taking 
of  lands  for  the  benefit  of  the  church, 
as  the  church- wardens  are  for  per- 
fonal  things.  1 26 

Hud/on^ s  Bay  Company  and  other  corpo- 
rations, may  by  their  by-laws  make 
reilridions  upon  their  ftock,  (v/a.) 
that  it  ihall  £ril  be  liable  to  pay  the 
debts  due  to  themfelves  from  their 
own  members,  or  to  anfwer  the  calls  of 
the  company  upon  their  flock.       207 

So  a  by-law  of  a  company  to  feife  a 
member's  flock  for  a  debt  due  from 
the  member  to  the  company  is  good ; 


but  if  this  debt  be  not  due  to  the 
company  but  to   their  truflee,   then 
the  b/vlaw  will  not  extend  to  it.    Page 
\.  aoir 

A  corporation,  without  any  exprefs 
power  by  their  charter,,  may  of 
courfe  make  by- laws;  but  if  they 
have  a  particular  power  to  make  by- 
laws fcr  the  management  of  their 
trade,  they  cannot  make  by  .-laws  for 
carrying  on  projefts  foreign  to  the  af- 
fairs of  the  corporation.  ao^ 


Code  in  Sratn  anl)  dSquit^. 

Legatee  or  creditor  coming  in  before  x 
mailer  for  his  legacy  or  debt  fhall 
have  his  cofls,  and  why  zj 

In  cafe  of  an  iffue  out  of  chancery,  it  is 
proper  to  move  that  court  for  co(b  in 
not  going  on  to  trial,  or  to  move 
there  for  a  fpecial  jury.  68 

Governors  of  a  charity,  tho'  not  guilty 
of  corruption,  yet  if  extremely  negli- 
gent, to  pay  colls,  284 

In  a  bill  brought  by  a  devifee  againU  an 
heir  to  prove  a  will,  the  heir  crofs- 
examines  the  plaintiff's  witnefles,  and 
refufes  to  releafe  his  right ;  yet  ,the 
heir  fhall  have  his  cofls  given  him  on 
motion ;  otherwife  if  he  examines 
witneffes  of  his  own.  28  c 

An  infant  procbein  amy  brings  a  bill,  and 
never  ilirs  after  he  comes  of  age,  and 
the  bill  is  difmiffed :  the  infant  is 
liable  to  pay  cofb,  and  mufl  uke  his 
remedy  over  againll  the  procbiin  an^. 

At  law  an  infant  is  liable  tb  pay  cofls  if 
the  judgment  be  againil  him.  298 

On  a  bill  to  fettle  the  boundaries  of  a 
manor,  it  was  decreed  that  each  party 
ihould  give  to  the  other  a  note  of  their 
boundaries*  in  order  to  have  the  matter 
tried  in  a  feigned  iffue ;  and  the  iffue 
being  found  for  the  defendant  on  three 
trials,  he  was  not  only  allowed  the 
colls  of  all  the  trials  at  law,  but  alfo 
thofe  in  equity;  in  regard  the  de- 
fendant had  no  bill,  and  the  plaintiff 
might  have  tried  it  at  law  without 
coming  into  equity.  376 

On 
Rrs 


4  7^'A  ^f  i^  Principal  MrtUrs^ 


On  a  biff  of  ptrtltion  no  cods  on  either 
fide,  becaufe  ft  is  for  the  benefit  of 
both  partici*  JP^gi  576 

y^here  the  caafe  is  brought  on  only  on 
|>ill  and  anfwer,  if  the  bill  is  difmifled 
figainft  any  of  the  defen^ts,  there 
only  4^1,  cofts  ar^<tp  be  paid  i  but  if 
the  plaintiff  has  a  decree  againft  the 
defendant,  tho'  only  on  bill  and  anf- 
wcr,  'm  fad^  ^afc  <;ofU  qiuli  be  faxed. 

^  .witnefs  examined  at  a  commiflion 
fwears  refle^ng  words ;  yet  he  ought 
not  to  have  paid  coils,  it  being  the 
commiflioDefs  fai|l(  to  take  down'fuch 
depoiition.  406 

|f  an  amba/lkdor's  fervai^t  brings  a  bill, 
he  muft  give  fecurity  to  anfwef  cofls, 
as  being  a  perfon  privileged,  452 

^he  deiftridant  is  in  contempt  to  a  fer- 
jeant  at  arms  for  not  anfwering,  and 
then  put«  in  an  infuflicient  ahfwer ; 
if  the  plaintiff's  clerk  in  court  accepts 
the  coftf ,  it  purges  the  contempt,  and 
the  plaintiff  ma  ft  begin  again  with  an 
attachments  the  firft  procefs;  but  if 
the  cods  be  iiot  accepted,  the  plaintiff 
may  go  on  19  his  procefs  for  contempt 
'  wherf  \{t  left  off,  for  %  fa^ec  a^nfwer. 

Hiaron  and  (bme  bring  a  bill  to  redeem  a 
mortgage  1  the  dtirndants  plead  to 
$he  bill,  and  the  plea  being  over- 
ruled, coiU  are  given  to  the  plaintiff; 
baron  dies^  the  feme  by  (urYivoffhip 
(hall  have  the  coAs.  496 

Where  the  fuitor  has  paid  the  officer  his 
fee,  and  he  negledls  his  duty,  by  which 
means  the  iuitor's  procefs  becoipc^ 
irreguUr,  t^e  fuitor  is  to  pay  cofts  to 
%he  other  fide,  but  ihall  recgye^  them 
from  the  officer.  658 

And  though  the  officer  in  fuch  oafe  dies, 
his  executor  will  be  ordered  to  pay 
them  out  of  affets,  it  being  matter  of 
fontraft,  and  |heK|bfe  x^t  dyln^  with 
|he  pcffoq*       '  i^/V, 

*Wf|  S^fixitui^l.     Vide  jfrDir((q«t 


Court  of  Cbancerv. 

That  right  which  the  king  has  as  psfet 
piOriaf  to  take  care  of  his  fubjedt 
in  caies  of  charities,  idiots,  Innaticb 
und infants,  falls  onder  the  dirc^onof 
the  court  of  chanceryi^  wkich  in  con- 
fequence  thereof  has  afed  upon  ped- 
cion  only,  without  any  bill  or  decree, 
to  make  otdera  tooching  the  deter- 
mination of  foch  right.  i^#  1 18 

Court  of  chancery  has  cognizance  of 
ffau^  as  weU  as  the  common  law 
courts.  156 

The  court  of  chancery  in  EmgUmd  may 
grant  a  fequeffration  agninft  the  de- 
fendant in  Ireland,  but  it  m oft  be  after 
a  feqaedration  taken  out  heir,  and 
nulla  bona  returned.  2^ 

Qourt  of  chancery  will  oblige  all  to  take 
notice  of  its  Recites  as  much  as  of 
judgments*  48; 

Col)  ciui|it«  Vide  •ytecment. 


CmtcfB- 

TfMOMt  fy  tb$  Curtify. 

Tenant  by  the  curtefy  not  (b  much  ^« 
voured  in  law  as  dower*        705,  704^ 

Cu(tpms  Of  IronMt.    Vid^  iUoMt, 


IDefcto,  CnMto^  «n^  S>tbt^.    Vide 

alfo  TruftftT  Patwumt  of  Debts  updcf 
liile  %tm. 

ON E  feifed  {p  fee,  and  indebted  by 
bond  in  which  his  heirs  are  bound, 
devifes  his  lands  to  ji.  for  life,  remain- 
der to  l^s  ^ff,  e5<',  fon  in  tail,  re- 
mainder  oyer ;  in  a  bill  t>rought  by 
the  bon4  creditors^  the  court  will  not 
decree  the  deyifee  for  life  to  account 
for  the  profiu,  but  paly  to  keep  doun 
the  intereft ;  alfo  the  court  will  de- 
cree ^  faie  to  fatisf/  the  bonds,  though 

tiia 


A  TaMi  of  ihi  Principal  MaHiri. 


riie  lands  be  not  devifed  for  payment 
of  debts*  ^«^'234 

IDeme. 

pn  faggefUon  of  z  frofs  fraud,  the 
coart  will,  upon  an  original  bill»  oyer* 
rale  a  plea  of  a  decree,  and  a  report 
made  and  confirmed  thereon,  \i  the 
fuggeftion  of  firaad  be  not  ijpnied. 

73 

The  court  will  not  compel  a  purchaser 
under  a  decree  to  accept  a  doubtfAil 
dtfe.  201 

The  court  of  chancery  will  oblige  all  to 
take  notice  of  its  decrees  as  much  as 
of  judgments.  4S3 

One  allowed  the  beft  pnrchafer  under  a 
decree  b  ordered  to  piy  the  monev  j 
diis  not  a  debt  dot  b^  decree  bt^t  by 
order  of  ^urt*  611 

Where  there  is  a  decree  for  a  debt, 
and  the  defendant  dies,  fuch  decree 
does  not  bmd  the  legal  aAeu  defcend- 
cd  to  the  heir  as  a  J0dgi|^ent  does. 

'^he  only  way  upon  a  decree  for  a  debt 
CO  afiedk  land,  is  to  proceed  for  a 
contempt  to  a  fequeftration,  but  fuch 
fequeftration  abates  by  the  death  of 
the  party«  which  an  extent  does  not. 
'^  ibid. 

IDccM^  ContHftiicei  an)  99ktraitfe0, 

A  conveyance  by  a  weak  maq  for  a 
fmall  conilderation  fe't  aitde.  203 

A  different  confideration  from  what  is 
cxprefled  in  the  deed  not  to  be  aver- 
red ;  and  diough  the  confideration  of 
^lood  be  a  good  one,  yet  that  not  to 
be  regarded,  if  money,  or  the  grant 
of  an  annuity  be  expreiied  in  the 
deed ;  alfo  a  good  objedion  that  the 
grant  is  to  two  and  only  one  of  kin. 

204 

i^viflence  of  fraud,  when  no  proof  that 
any  inftruftions  were  given  for  pre- 
paring the  deed  by  the  grantor,  or 
^hen  the  deed  was  not  read  to  him. 

205 

A  deed  is  proved  in  the  caufe,  and  re- 
ferred to  ii^  the  defofitions  ;  yet  the 


court  will  not  order  that  the  oth^r  iide 
(hall  have  leave  to  infpcAit  before  the 
hearing,  as  this  would  enable  him  tq, 
pick  holes  in  it.  Pagi  41  o 

In  a  bill  purely  for  the  difcovery  of  a 
deed,  or  to  have  it  delivered  up, 
there  is  no  need  of  annexing  an  affida- 
vit that  the  deed  \%  loft  j  /attf  if  relief 
be  prayed  generally  as  to  recover  the 
money  on  a  bond.  j;  4 1 

Deid^  ohtaimi  by  Dureft,  Comfulfan,  Sec. 

There  is  4  di^erfi^  betjveen  a  deed,  and 
a  will  gained  from  a  weak  man,  and 
uppn  a  nufreprefentation ;  in  regard- 
equity  will  fet  afide  the  iormzr  bur 
not  the  latter,  270 

Deeds  loft  or  eoHceaJed. 

How  faf  courts  of  equity  have  gpne  \n 
cafe  of  fuppreifion  of  deeds*  744 

S)efcii^ttt0.    See  )9artie|f. 


Semtttrcr. 

The  defendapt  has  leave  to  plead,  ap/« 
wer  and  demur,  but  no;  to  demur 
alone;  the  defendant  de^purs,  ah 4 
apfwefsonly  by  denying  combination  ^ 
or  fome  fuch  trifling  matter;  demur- 
rer fet  afidct  286 

On  a  demurrer  to  a  bill,  if  the  demurrer 
be  allowed  the  plaintiff  may  amend 
his  bill.    ^  30^ 

On  time  given  to  anfwer,  the  defendauc 
cannot  put  in  a  demurrer.  464, 

S>e|^oat{on0*    See  4PMlietice. 

A  witnefs  examined  at  a  copimifTron 
{wears  refle^ing  words  ;  yet  he  oug:n 
not  to  have  paid  cofts,  it  being  tntr 
commifliouers  fault  to  takedown  luc/v 
depofition.  ;  406 

A  dcpofition  of  a  witnefs  amended  an* t 
publication^  646 


Rr4 


{^erc€^tl 


4  Tabli  tf  tbi  Prineifttl  Attiieri. 


IDcfccnt  atiT)  Untietiuncc. 

father  or  mother  may  be  coufin  to  their 
fon»  and  as  fuch,  take  by  defcent  not- 
withftandiog  the  relation  of  father, 

lie.  •  P^gi  613 

Lands  cannot  afcend  from  the  Ton  to  the 
father,  but  fhaJl  rather  cfcheat.     734 

Trull-eftatcs  are  to  be  governed  b>  the 
fame  rules  of  defcent  as  legal  eltates. 

7*3.736 

3DeMft.    See  title  CSttll. 

Dt^lfi  for  Pajment  of  Detts,  fee  Truft 
for    Paymen:    tf  Debts    under    title 

Ctutt. 


The  (Utote  Of  diftribntioii  made  in  favour 
of  the  pradtice  of  the  fpiritnal^cout. 

Pagi  441 

The  right  to  the  diftnbafive  (hare  under 
the  fUtute  veils  immediately  on  the 
inteftate's  death.  44t> 

fiat  not  ib  as  to  exclude  a  pofthamous 
child.  ■  446 

The  flatute  of  dUbib^cion  a€e£Vt  only 
the  perfonal  cibite  undifpofed  of,  in 
order  to  make  the  pro>ifion  for  each 
child  equafl,  but  takes  nothing  away 
which  has  been  ^yzvL  co   any  child.. 

443 


|D{Or{but(on,  w^  tobo  ^\\  be  pre« 
fitrcn  loftb  StcsatD  tbeteto. 

By  the  ftatute  1  fac.  2.  cap.  17.  if  after 
the  death  of  the  father,  any  of  his 
children  (hall  die  intellate  without 
wife  or  children,  t^^t'f  brother  and 
fitter  and  their  reprefcntativcs  fhall 
have  an  equal  ihare  with  the  mother, 
^e  cafe  was,  that  after  the  death  of 
the  father  the  fon  died  leaving  a  wife 
and  without  children,  but  leaving  a 
mother,  brothers  and  fitters,  and  two 
nieces,  (the  children  of  a  deceaied 
brother) ;  refolved  that  this  was  within 
the  ttatute ;  that  the  intettate's  wife 
ihould  have  but  one  moiety,  and  that 
as  to  the  other,  the  intettate's  brothers 
and  fitters,  tf  r.  (hould  come  in  for  an 
equal  (hare  thereof  with  the  mother. 

314 

If  the  mother  being  a  widow  advances  a 

child,  and  dies  intettate  leaving  many 

children,  the  child  advanced  ihail  not 

luring  what  he  received  from  his  mother 

into  hotchpot.  356 

The  ttatute  of  dittribution  grounded  on 

.the  cuftom  of  L^Wtfff.  358 

The  intent  of  the  ttatute  of  dittribution 

was  to  make  the  provifion  for  all  the 

children  equal,  and  do  what  a  juft 

and  impartial  father  ought  to  do  for 

them.  440 


JDolDcr  attH  t>%'mt  Sooner* 

Dowry  money  not  to  be  claimed  by  the 
widow  againft  debts*  79 

Where  there  was  a  mortgage  in  fee  made 
before  marriage,  the  widow  upon  her 
paying  the  mortgage  money,  or  keep- 
ing down  a  third  of  the  intereft,  held 
by  the  Matter  of  the  Rolls,  (Sir 
J9ftph  JekyL)  entitled  to  dower  of  the 
equity  of  redemption.  700 

Dower  a  moral  right,  and  more  favoured 
in  law,  having  more  privileges  annex- 
ed to  it,  than  tenant  by  the  curtefy. 

703.704 

A  dowreis  ihall  have  the  benefit  of  a 
trutt  term  againtt  an  heir  or  devi/ee, 
but  not  again  ft  a  purcha(er.  7*7 

In  cafe  of  a  tmft  of  an  inheritance  crea- 
ted by  the  hutt)and  himielf,  ihe  (hall 
not  have  dower ;  ficms  where  the  truft 
is  created  by  iuiother  peHbn,  or  the 
hulbahd's  ancettor.  708,  709 

A  doi^refs  iball  be  aided  in  equity  againtt 
a  trutt  term  attendant  on  the  inheri- 
tance. 714 

The  widow  of  a  tenant  in  tail  of  a  trutt, 
to  whom  the  legal  ettate  is  by  the  will 
of  the  donor  direded  to  be  conveyed 
at  his.  age  of  twenty-one,  and  he 
living  to  that  age,  held  entitled  to 
dower.  71  j 


CUStai. 
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^  .  :•  CUSton. 

y^  Bound  within  four  months  after  his 
marriage  to  fettle  land»  of  loo/. 
fer  atmrnn  on  his  wife,  or  clfc  to  leave 
her  200«/;  and  dies  within  the  four 
moi>tht9  after  which  the  four  months 
pafs;. his  executors  (hall  eled  either  to 
pay  the  lOoA  fer  Mnnum,  or  the  2000/. 

Pagt  617 

CSatc. 

EJIati  in  Fti-Jtmfli. 

Devife  of  $c/.  per  anmtm  to  A.  and  his 
heirs»  and  if  J.  dies  without  heirs^ 
then  to  a  charity;  this  remainder 
void«  the  former  eftate  being  a  fee- 
fimple,  and  it  will  not  be  helped 
though  A.  die  without  iiTue,  living 
the  teftator.  369 

jt.  devifes  all  his  lands  and  eflate  in  X>. 

to  y.  S.  decreed  a  fee-fimple  paiFed, 

thefe  words  carrying  not    only  the 

.  lands,  but  alfo  the  lector's  intereft 

therein.  523 

£/4Ui  in  Fit-tail. 

Ciftni  quetrnft  in  tall  brings  a  bill  againft 
>  his  trttflees»  to  the  intent  they  £ould 
join  in  a  recovery ;  this  not  proper, 
but  it  is  proper  to  pray  that  the  truf- 
tees  may  convey  the  premiflfes  to  ciftmi 
qmtruft  in  tail*  who  may  then  fuffer  a 
recovery ;  tho*  if  the  truftees  are  alfo 
truHees  for  any  annoities  fubfifting, 
they  are  not  compellable  to  part  with 
the  legal  e^te  out  of  them  to  the 
€iflui  fui.  truft  in  tail.  134 

4*  devifed  10,000/.  to  truHees,  in  truft 
to  be  laid  out  in  lands  and  fettled  on 
B.  lor  life,  without  wafte,  remainder 
to  truftees  and  their  heirs  for  the  life 
of  ^.  to  fupport  contingent  remain- 
ders, with  a  power  to  B.  to  make  a 
jointure,  remainder  to  the  heirs  of  the 
body  of  J?,  remainders  over ;  and  by 
the  fame  will  devifes  lands  to  B.  to 
the  fame  ufes,  ;tnd  dies  leaving  C.  ex- 
ecutor ;  B.  fues  C.  the  executor  for 
the  dfeds  relating  to  tha  lapds  that 


are  in  his  hands,  and  to  have  the 
money  1^  oat  in  lands  and  fettled  ; 
decreed  by  the  Mafier  of  the  Rolls, 
that  B.  had  but  an  eftate  for  lifs  iil. 
the  lands,  and  fo  not  entitled  <o  the. 
deeds ;  but  that  thjey  were  to  be 
brought  into  court,  and  that  the  lands 
to  be  bought  with  the  money  wire  to 
be  fettled  on  B»  for  his  life  OBly,.;ir* 
mainder  to  his  firft,  tfc.  foo.  But  by 
the  opinion  of  Lord  Chancellor  King, 
B.  was  held  to  have  an  eibte-t^il  ij^^ 
the  lands  devifed,  and  confe^ueatly  to' 
Be  entitled  to  the  deeds  relating  there- 
to ;  tho'  as  to  the  lands  to  be  pur- 
chafed,  that  being  executory,  and  in 
the  power  of  the  court,  B.  was  to  be 
but  tenant  for  life,  with  remainder  to 
his  firfl,  tff,  fon.  Page  471 

Articles  on  marriage  to  fettle  lands  on 
the  hufhand  and  wife  for  their  lives, 
remainder  to  the  firil,  i!/c.  fon  of  fJie 
marriage,  remainder  to  the  heirs  male 
of  the  body  of  the  hufband  by  any 
wife,  remainder  to  the  heirs  of  the 
body  of  the  hulband  by  the  £rll  wife, 
reminder  to  the  hufband  in  fee,  with 
proviiions  for  the  daughters  of  that 
marriage,  if  no  fon ;  hulbat^d  has  one 
daughter  by  the  firil  wife,  fu£ers  a  re- 
covery,  and  marries  a'fecond  wife, 
taking  notice  of  his  ErA  marriage  ar* 
tides  in  his  fecond  fettlement;  he 
being  tenant  in  tail  by  the  articles  was 
allowed  by  his  recovery  to  have  barred 
Us  daughter  by  the  firft  marriage. 

The  next  heir  inheritable  to  an  eftate- 
tail  entitled  to  the  writ  dk  vmin  in- 
fpiciindo.  553 

Eftatifor  Lifu  ^tt  ^{q  EJlaii'taih 

One  devifes  a  third  of  all  his  eftate 
whatfoever  to  his  wife,  and  two  thirdt 
of  all  his  real  and  perfonal  eftate  to 
his  fon  y.  S,  and  his  heirs ;  the  wile 
has  but  an  eftate  for  life  in  the  third 
part  of  the  reaUeftate,  the  word  efttug 
being  intended  to  defcribe  the  thing 
only,  and  not  the  inttreft  in  the  thine ; 
and  when  the  teftator  intends  to  pais  a 
fee,  he  adds  the  word  bein  to  the 
word  ifiatu  53^ 

*     E^M 


Ji  Taib  tfthi  Prifuip4  Mkurti 


Ejisti  pur  autre  vie« 

Aa  eftate  for  three  lives  granted  to  J. 
hit  executors  and  adminiftrators*  is  a 
jperfonal  elUte,  and  will  on  jf.*9  death 
.  be  liable  to  all  his  debts  by  fimple 
conm^i  as  a  )e^  for  years  would 
be.  P«r^38i 

XJfati  fir  tiars* 

|<effi>r  covenanted  to  renew  at  the  re- 
QUeftofthe  Icfke  withif)  the  tenu; 
I^ee  did  not  leqaeft^  but  his  eyecuton 
do  within  the  term ;  leiTor  is .  com* 
pellable  to  renew.  196 

IfptiiMtiiHS  •/  Tirms  fir  Tiors,  Monty  p 
&C. 

Pevife  of  a  perTcm^l  eilate  to  ^.  for  life, 
and  afterwards  for  her  children  |  the 
yearly  intereft  and  produce  to  be  for 
their  maintenance  until  the  fons  fliould 
be  twenty. one  and  the  daughters 
eighteen,  at  which  refpedive  ages  their 
refpedive  portions  to  oe  pud  to  tnem, 
and  for  w^t  of  fuch  iflue,  then  to  B. 
A.  dies  without  iflue ;  the  derife  over 
to  B.  good,  the  words  [for  want  of 
fuch  iifue]  being  th^  fame  as  jrfor  want 
of  fuch  childien.l  42 1 

A  jointrefs  defpifes  \tx  eftate  fbr  life  for 
ninety  nine  years,  if  (he  fo  long  live, 
in  truil  for  hcrfelf  during  her  widow- 
hood, and  after  her  marriage  in 
truftfbr  one  of  her  younger  fons,  an4 
the  heirs  of  his  body,  and  if  he  died 
without  i^e,  remainder  in  troft  for 
her  next  younger  fon ;  the  eldeft  fon 
dies  witl^ut  ^ue  apd  ^teflate  ;  whe- 
ther the  truft  of  this  term  ihail  go  to 
his  adminiftrator  or  to  the  next  vm  in 
remainder.  676 

One  pofleifed  of  a  term  deviies  it  to  A. 
for  life^  remainder  to  hi^  Mc^  tsc^ 
fon  in  tail  fucce^velv,  remainder  to 
his  daughter,  and  if  A.  (hall  have 
neither  fon  nor  daughter ;  then  to 
y,  S*  A,  dies  never  having  had  a 
fon  or  daughter,  the  devi(e  over  to  i 
7.^.  is  good.  '686 

The  common  courfe  pf  fettling  terms 
for  years,  ^jo ' 


€WUmtMbVtLfA€W^tmt.  Seeal% 

mitm(§* 

One  feifed  in  foe,  as  heir  of  hii'mothePs 
mother,  devifes  the  land  in'  tmft  to 
pay  feveral  annuities,  and  the  refidne 
to  go  to  the  right  heirs  of  his  mother's 
(ide  for  everi  parol  evidence  admitted 
to  prove  which  heir  was  intended, 
nnz.  whether  the  heir  of  the  mother's 
mother's  fide,  or  (he  heir  of  the 
fnother's  father's  £db  fagg  136 

One  makes  a  will,  and  an  executor, 
giving  a  legacy  of  500/.  to  the  exe- 
cutor, but  making  no  diipofition  of 
the  fnrplus  ;  parol  evidence  of  the  in- 
tention and  declaration  of  the  teftator 
touching  the  furplus  admitted.       aio 

A  witne(s  examined  on  a  commiSon 
fwears  receding  words ;  yet  he  ooght 
not  to  pay  c^,  it  being  the  com- 
miflioners  fault  to  take  down  fuch 
depo(ition«  406 

A  witnefs  examined  at  a  former  trial  of 
an  iiTue  between  the  fame  parties,  and 
who  had  been  examined  in  the  cauie, 
dies ;  not  only  his  depofitions  may  be 
read,  but  what  he  fwore  at  the  for- 
mer trial  may  be  given  in  evidence* 

^jaaaltitMon.  Vide  fupm  title  CUi 
tiencc,  S^q^ttoM  and  Cttltnefi. 


^fctftioM  to  4  i^^t*M  lUmib 

On  an  anfwer's  being  reported  not  fcaur 
dalous  or  impertinent,  if  the  plaintiff 
except  to  the  matter's  report,  he  moft 
(hew  fpedaliy  wherein  it  is  foandalous 
or  ippertinent.  181 

^^0n9  whethe^-  ^is  rule  do^  not  hold 
(ht)nger  where  exceptions  are  taken  to 
an  anfwer  for  infulEcieDcy,  and  the 
mader  reports  it  fuffident,  that  the 
plaintif  in  his  exception  Ihould  (hew 
wherein  the   anfwer   is    infuffident. 

Where  a  bill  or  anfwer  is  referred  for 
foandal,  and  reported  to  be  fcanda- 
lous ;  if  the  matter  has  once  expunged 
this  fcandiil,  ^  ^ art^  cannot  exc^t^ 

«a 


'4  VM^  tf  the  Principal  M^uh. 


%%  It  will  not  appear  on  record  what 
that  fcand^  was,  and  it  was  the  party's 
own  fault  that  he  d^4  I^PI  except  to 
the  report  fopner*  fagi  182 

f^fto^^n  of  a  f^otner.    Vidcpnder 


Ct^cum  9Mi  9Mi{niftrat0|.  Vi4oa]ro 

Where  there  were  feyeral  execntors> 
Tome  admitted  afTets ;  yet  an  apcount 
was  decreed  again  ft  the  reft.  145 

One  poflefled  of  a  term  devifes  it  to  A. 
makes  B^  his  executor,  and  dies  leav- 
ing fome  debts  \  if  the  executor  fells 
the  term,  the  purchafer  (hall  hold  it 
agalnft  the  devifeei  ficus  if  fold  at  an 
under  value^  or  if  the  purchafer  knew 
that  there  were  no  debts,  or  that  the 
debts  were  or  might  be  paid  w^thopt 
breaking  in  upon  this  fpeci%  legacy. 

148 

Pne  by  will  gives  an  annuity  out  of  his 
perfonfd  eftate;  if  the  executor  has 
mifbehaved  himfelf^  the  court  will  or- 
der part  of  the  perfonfd  eftate  to  be 
fet  afide  to  fecure  this  annuity,       163 

An  executor  pays  beyond  alTetSi  he  can- 
'  not  make  die'  legatees  refund.         296 

^n  executor  of  adminiftrator  may  retain 
out  of  afTets  as  ^ell  for  a  debt  due  in 
truft  for  himfelf,  as  for  ^  (let>t  due  to 
himfelf,     ^are  t(mefi.  298 

Pne  devifes,  that  (lis  executOFs  (hall  fell 
his  land,  and  (eaves  t^  executors, 
one  whereof  dies,  th«  other  renounces, 
imd  adininiftration  is  granted  to  ^. 
V^ho  brings  a  bill  againft  the  heir  tp 
compel  a  fale  \  whether  the  renoun- 
cing executor,  in  whom  this  power  of 
fale  collateral  to  the  executor/hip  was 
yefted.  ough^  not  to  be  made  a  party  ? 
*"  SO? 

pne  devifes,  that  his  executors  (hall  fell 
his  lands  and  inveft  the  money  in  pur- 
chafin?  an  annuity  for  7.  S.  to  whom 
he  gives  the  refidue  of  his  perfonal 
eilate ;  the  teftator  dies,  and  the  an- 
nuitant dies  three  months  after  the 
teftator ;  yet  the  adminiftrator  of  the 
annuitant  (ball  compel  a  fale,  and 


^  (ball  have  the  money  arifing  there- 
from, and  alfb  the  rents  and  profits 
till  fale,  Pagt  309 

Jf  an  executor  pays  one  legacy,  npon^a 
fappofition  that  there  are  tffftu  to  fij 
a)l  the  other  legacies,  and  afterwania 
there  is  si  de^dieiicy,  the  legatee  muft 


refund. 


447 


An  adminiftrator  pnufnti  Hu  touching 
a  will  may  maintain  actions  for  reop* 
vering  debts  due  to  the  deceafed.  576 

If  there  be  a  decree  |br  an  account,  to 
whi^  the  executor  is  party,  and  the 
executor  has  a  debt  whiah  he  does  not 
claim,  and  lies  by,  and  the  account  la 
taken  and  perfeded;  he  (hall  not 
bring  a  new  bill  for  his  debt,  and  put 
the  eftate  to  a  frefh  charge,  this  being 
contrary  to  the  truft  repofcd  in  him* 

733 

In  wb4t  Cmjis  an  Executor  Jbatt  §r  flndl 
not  he  §nly  a  Trnfiee, 

One  by  will  gives  his  executor  5/.  for 
his  care  in  performing  the  will,  and 
makes  no  difpofition  of  the  furplus ; 
but  parol  ppoof  made  of  the  intention 
and  diredion  of  the  teftator  to  the 
fq-ivener  that  the  executor  fhall  have 
the  furplns  j  yet  thp  furplua  decreed 
to  the  next  of  kin.  158 

One  makes  a  will,  and  an  executor, 
giving  a  legacy  of  500/.  to  the  cxe- 
cutor,  but  making  no  difpofition  of 
the  furplus  ^  parol  evidence  of  the  in- 
tention and  declaration  of  the  ttftator 
touching  the  furolus  admitted.      a  i  o 

Generalljr  fpcahing,  if  there  be  an  ex- 
prefs  legacy  to  the  executoi,  and  no. 
^evtfe  of  the  furplus,  the  executor 
(hail  not  have  the  furplus,  but  the  ' 
fame  fhall  be  diftribnublc  ?ux»rding 
totheftatute.  211 

The  teftatrix  faying,  that  (he  hoped  her 
execBtor  wonkl  not  take  it  ill  that  ihe 
gave  fo  much  from  him,  an  evidence 
that  the  furplus  was  intended  for  the 
executor.  214, 

Where  the  wife  has  been  executrix  and  at 
the  fame  time  has  had  an  expreis  le« 
gacy«  fhe  has  neverthelefs  under  fome 
circumftanccs  been  held  entitled  to  the 
furplus;  a/criieri  where  the  execntor 


4  7^  rf  th€  Print^  Matttrt. 


bears  the  tide  or  honour  of  the  fiftii- 
ly.  Pagi  21$^  %\6 

locaie  of  a  will,  where  an  exprefs  legacy 
"  .  is  given  to  the  executor,  if  a  legacy  bi 
ftl^  given  to  the  next  of  kin,  (his 
is  eqvaUy  a  bar  to  the  next  of  kin  as  to 
the  executor ;  and  therefore  if  the  fnr- 
plus  be  not  difpofcd  of  by  the  will, 
the  executor  ihail  have  it.  ^tutrt 
i^mn.  338 

CrecutO}^  Defeife. 

^;  ieifed  iti  fee  bat  two  foos  B.  and  C. 
.  both  fiiunarrkd,  and  devifes  his  lands 
to  trnftees  for  500  years,  in  trufl  to 
pay  50./*  ftr  amn.  to  his  eldell  fon  B, 
for.  Ufe,  with  power  of  diilrefs,  and 
on  (everal  othi^r  trulU,  feme  of  which 
are  remote,  remainder  to  the  firil  and 
every  other  fon  of  B,  in  tail,  remain- 
der to  C.  the  fecond  fon  for  life^  re- 
mainder over  ;.  by  the  better  opinion 
this  is  a  good  executory  devife  to  the 
irilibnof^.  28 


Cn^Hon  of  CSo^lMf.    See  alfo  miW 

One  makes  his  will  and  fays,  as  to  fuel 
ifiati  as  God  hath  blejftd  me  hjuitb  I  di- 
mifi  in  manner  following  ;  after  which 
he  gives  part  to  J.  S.  and  his  heirs, 
and  devifes  the  reft  of  his  eilate  to  his 

*  wife  in  fee  ;  this  palTes  a  trufl-edate. 

198 

One  has  an  houfe  in  which  he  lives  and 
houihold-goods,  he  has  alfo  an  houfe 
at  Gofpmrt  near  Port/mouth  for  invalid 
feamen^  with  a  vaft  number  of  beds, 
fhoets  and  houfhold-Uuff,  and  by  mar- 
riage articles  it  was  agreed  that  his 
wife  ihould  have  no  claim  on  his-per- 
fonal  eilate,  except  his  houfifold- goods 
and  houJhold'ftuff\  this  exception  to 
extend  only  to  the  goods  which  he 
had  in  the  houfe  in  which  he  lived, 
and  not  to  fifch  as  were  in  the  hofpital 
made  ufe  of  by  the  government.     302 

One  devifes  a  third  of  all  his  eilate  what- 
foever  to  his  wife,  and  two  thirds  of 
all  his  real  and  perfonal  eflate  to  his 
ion  y.  ^.  and  his  heirs ;  the  wife  has 


I  but  »n  eilate  for  life  in  the  third  part 
of  the  real  cflace,  the  word  eftatt  be- 
ing  intended  to  deicribe  the  thing 
only,  and  not  the  i/itereft  in  the  thing; 
and  when  the  teilator  intends  to  pafs 
9L  |ec«  be  adds  the  word  htirs  to  the 
word  eft  at  e^  Page  335 

Where  the  words  heirs  of  the  bodies  of  the 
hu/band  and  wife ^  and  the$r  heirs,  fhall 
be  co/kilrued  cbildrtm.  ,  342 

One  bequeaths  to  h^  grand-child  A, 
fome  of  her  bed  linen  ;  this  void  for 
uncertainty  ;  jet-  the  court  recom- 
mended it  to  the  executor  to  give  (bme 
of  the  bed  linen  to  the  legatee.       387 

A  bequeH  of  fuch  of  the  bell  linen  as  the 
executor  (hould  think  fit,  or  as  the 
legatee  (hould  chafe,  had  been  good. 

38g 

Plate  in  common  ufe  held  to  pafs  by  the 
devife  of  hou(ho1d-goods,  notwith- 
Jlanding  any  parol  proof  that  it  was 
not  intended  to  pafs*  420 

One  fetfed  in  fee,  and  pofTefTed  by  leafe 
for  twenty -one  years  of  lands  in  />. 
devifes  all  his  lands  whereof  he  is  fei* 
fed,  poflelfed,  or  any  ways  interefled 
in,  to  A*  for  life,  remainder  to  ^.  in  * 
tail,  remainder  to  C.  for  life,  with 
power  to  make  a  jointure,  remainder 
to  truflees  to  preferve  contingent  re- 
mainders, l^c.  decreed  the  leaiehold 
(hould  pafs  as  well  as  the  freehold* 

A.  devifes  all  his  land  and  eftaite  in  />. 
to  y.  .S.  decreed  a  fee  paHed,  thf  fe 
words  carrying  not  only  the  land, 
but  alfo  the  tellator's  intereil  therein. 

CjPtingntfbmtnt. 

Feme  gives  a  bond  to  her  intended  huf- 
band,  that  in  cafe  of  her  marriage 
ihe  will  convey  her  lands  to  him  in 
fee  ;  they  marry,  the  wife  dies  with- 

-  out  iffue,  and  then  the  hulband  diet ; 
the  bond  tho'  extinguifhed  at  law, 
yet  is  good  evidence  of  the  agreement 
in  equity,  and  the  heir  of  the  huf- 
band  fhall  compel  a  fpecific  perform- 
ance againfl  the  heir  of  the  wife.    243 

One 


4  TaUt  if  tbi  Principal  AiktUfi. 


One  having  a  fum  of  monty  charged 

upon  land  fee u red  by   a  term  in   a 

^  third  perfon,  levies  a  fine  of  the  land ; 

this  extinguiihes  his  right  to  the  charge ; 

fo  if  he  fuffers  a  recovery.      Pap  60^ 


Father  or  mother  may  be  coaiin  to 
__  their  fon,  and  as  foch  inherit  to 
him  DQtwithftanding  the  relation  of 
father,  W/i  613 


/inc. 

Haftand  feifed  in  right  of  his  wife  of  a 
ihare  in  the  Ne^^-Riv^r  water ;  the 
wife  cannot  be  barred  but  by  a 
fine;  and  where  they  both  without 
a  fine  mortgage  fuch  ihare,  the  wife's 
paying  intereft  after  the  haiband's 
death  will  not  affirm  fuch  moitgage. 

127 

A  trull  eftate  not  forfeited  by  a  fine.    1 46 

Vide  alfo  Cnit. 


:^o;Ccitttre. 

A  truft  eftate  not  forfeited  by  a  fine. 

146 

An  uninhabited  country  newly  found 
out  and  inhabited  by  the  Englijb,  to 
be  governed  by  the  la^vs  of  England. 

A  conquered  coiuiiry  to  be  governed  hy 
fuch  laws  ai  the  conquercn-  will  im- 
pofe  ;  but  unul  .the  conqueror  gives 
them  new  laws,  they  are  to  be  govern- 
ed by  their  qwn  laws,  anlefs  wherq 
thefc  laft  are  contrary  to  the  Jaws  of 
God,  or  totally  iilent..  ibU. 


Qfit  transfers  Souih-/e^  dock  by  a  forg^ 
letter  of  attorney  ;  the  transfer  ad- 
judged void,  and  the  right  owner  ii«t 
hurt,  and  the  dividends  received  un- 
der this  fofrged  letter  of  attorney  to  be 
taken  back  from  the  a£ignee  anct  re- 
Hored  to  the  right  owner.       Pagi  76 

ftvM*     See  alfo  title  VUAWMXt* 

On  fuggeflipn  of  a  grofs  fraud,  the 
court  will  upon  an  original  bill  over- 
rule a  plea  of  a  decree,  and.a  report 
made  and  confirmed  thereon,  if  the 
fuggeHion  of  fraud  be  not  denied*     7  3 

Ail  frauds  are  cognizable  in  equity  as 
well  as  at  law.  156,220 

A  conveyance  by  a  weak  man  for  a  (mall 
confideratioh  kt  afide.  .  203 

A  different  confideration  from  what  it 
exprefTed  in  the  deed  not  to  be  aver- 
red ;  and  though  the  confideration  of 
blood  be  a  good  one,  yet  that  not  to 
be  regarded,  if  money,  or  the  grant 
of  an  annuity,  be  expreiled  in  the 
deed  ;  alfo  a  good  objefUon  «that  the 
grant  is  to  two,  and  only  one  of  kin, 

204 

Evidence  of  fraud,  when  no  proof  that 
any  in^udlions  were  given  for  pre- 
paring the  deed  by  the  grantor,  or 
when  the  deed  was  not  read  to  him« 

205 

There  is  a  divcrfity  betwixt  a  deed  and 
a  will  jgained  from  a  weak  man,  and 
upon  a  mifreprefention ;  in  regard 
equity  will  fct  afide  the  btrntx,  but 
not  the  latter.  270 

Statute  of  Frauds ,  vide  under  title  Jgree-> 
ment  parol  under  Ssrcttueilt. 


druarDtan.    Vide  alfo  title  Unfant. 

WH  E  R  E  a  guardianfliip  is  devifed 
to  three,  witji'out  faying,  and  to 
the  furvivors  or  ij|rviYor  of  them,  yet 
the  furvivof  fhall  take'.  '  '"  *io2 

A 


J  tMi  i/ihi  PrintipiJ  UMhi 


A  gtiarditftlhip  t>eiiig^  til  tuthoritjr  coa^ 
pled  with  an  ifatefeft.     Page  id8,  its 

The  puniOimbnt  infli&ed  by  the  law  on 
fuch  ai  niaiti^d  a  ward  without  tke 
coniedt  of  the  gaahiiart*  1 1 1 

On  thli  coilrt*^  Committing  ttt^  citflody 
of  An  itifant  t6  the  cii«  of  any  one> 
fbch  coiiimitted  Ihntera  into  a  ivcog- 
nizandi  that  the  infant  (hall  n6t  marry 
without  leave  of  the  court.  ^   ^  ^  tit 

Where  the  right  of  guardianlhip  is  in  dif- 
^tit^,  dl^  cbutt  will  opoii  petition 
cnly,  without  bill  or  decree,  make 
orders  touching  the  determinativn 
thereofi  ,  ki8 

Though  ail  ihfaht  caftnot  bnitg  a  bill  for 
an  account  aeainft  his  guardian  until 
his  coming  of  age,  yet  a  third  perfon 
nay,  even  during  the  minority  of  the 
infant*  ii9 

Not  t  realbilable  fnSaatA,  tKat  the  next 
of  kin  to  whom  the  land  may  defcend 
fhan  Hot  be  guardian  in  focage.     262 

Where  an  eftate  in  mortgage  defcends  to 
an  inMt,  thci  guardian  ought  not  to 
permit  ih(t  iniereft  to  grow  in  arrears 
bnt  otit  t}f  the  profits  of  the  eftate  to 
keepitdowni    ^  279 

One  of  th6  guahliahs  of  iA  lAtafit  girl 
of  about  nine  years  old,  takes  her 
^m  a  boarding-fchool  and  marries 
Ker  to  his  own  fon  who  has  tio  eftate  1 
the  court  ordered  the  guardian  to 
produce  the  girii  in  court  and  then 
committed  her  to  the  other  guardian, 
ordering  an  information  to  be  brought 
againft  the  guardian  wht>  tnarrled  the 
ward  to  her  difparagements  but  held 
this  to  be  no  contempt,  the  ward  not 
being  under  the  immediate  care  of  the 
court*  561 

Where  an  inftnt  is  defendattti  the  {er- 
vice  of  i^t/uhp^ma  to  bear  judgment 
muft  be  on  the  guardian>  not  on  the 
infant.  643 

C^ant. 

One  feifed  in  fee  of  an  hundred^  tfld  of 
knds  in  the  hundred,  grants  the  hun- 
dred I  this  pafles  otily  the  franchife, 
and  n<n  tht  lahdi  in  the^  hundred. 

40a 


VeffanStttdld^ 

OKA  fidfed  III  fte  devifes  lands  M 
Kb  mndaughter  for  life,  remain* 
fo  to  his  ri|;ht  heirs  ntal^  (ot  eier/ 
and  dies,  leaving  his  grandibn  his  heir 
at  law^  and  a  deceafed  brother's  Ion 
kis  next  male  heir ;  die  cieviie  of  t£e 
remainder  is  void^  Pagt  t 

One  feifed  in  fbei  ai  lieii*  of  the  inother'i 
mother,  deviib  the  bnd  to  truftees  lA 
fee,  in  tmft  to  pay  (everal  nnftuitjes^ 
the  refidue  to  go  to  the  teftator's  right 
heirs  of  hb  mother's  fide  for  erer;  die 
heir  of  the  mother's  mother*!  fidten-> 
titled  to  the  eftate  and  furplos  of  the 
profiu  after  the  annuities  paidi      13  j 

A  will  not  tittered  al  the  ftatute  of  frauds 
requires,  (hall  not  'pais  any  eftate,  of 
which  the  heir,  as  heir^  would  odu/- 
wife  have  had  the  btfnefiti  238 

On  a  bill  brought  by  adeviibe  againft  an 
heir  to  prove  the  wilU  the  heir  cro& 
examines  the  plaibtiff's  witnefib,  and 
refttfes  to  releafe  his  rig^t»  yet  the 
heirfhall  have  his  cofts  given  him 
on  motion ;  otherwife  if  he  examines 
witnefTes  of  his  own*  20$ 

A  younger  brother  be^olul  fea  having 
contracted  to  buy  a  real  eftate  of  his 
elder  brother!  makes  his  will,  diarg- 
ing  his  eftate  with  great  legacies,  hot 
his  will  was  attefted  only  by  two  wit- 
hefles)  afterwirdi  the  tffialor  dik% 
without  iftuej  leaving  his  elder  brother 
his  executor  and  heir;  the  heir  may 
retain  out  of  the  aftets  the  whole  pur- 
chafe  money  though  entitled  again  to 
the  land  as  heir*  i^ 

A  provifion  made  by  a  fiuhef  of  land  for 
an  heir  is  not  to  be  brought  bto 
hotchpot*  4if 

A  father  of  mbtkef  fiay  t>4  tM^A  to  ae 
ion,  and  as  fuch  inherit  to  him,  noc* 
withftanding  the  relation  of  &ther^ 
b^r,  613 

Though  the  law  will  fl6t  alldW  i  bro- 
ther of  the  half  blood  to  be  heir,  hot 
prefers  the  uncle,  yet  there  b  no  hU 
reafon  for  it,  the  uncle  being  not  only 
more  remote,  but  having  only  hal^ 
the  blood,  vm*  only  the  blood  of  cW 
fathtri  ^3J 
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idatters  tontro'uerted  betnuem  the  Heir  and 
Exicuior. 

Where,  althoogh  by  a  volnntary  con- 
trad,  money  is  agreed  to  be  laid  out 
in  land>  the  coort  will  execute  fuch 
agreement  in  favour  of  the  heir.  P.  17 1 

ta  all  cafes  where  it  is  a  meafuring  call 
between,  an  execotor  and  an  heir,  the 
latter  fhall  in  equity  have  the  prefer- 
ence. 176 

One  articles  to  buy  lands,  and  dies  ;  his 
executor  fliall  pay  the  money,  bnt  his 
heir  fhall  have  the  lands.  63  2 


l^OtctVOt.  Vide  alfo  JtonHOtt. 

If  the  mother  being  a  widow  advances  a 
child,  and  dies  inteftate^  leaving  many 
children,  the  child  advanced  (hall  not 
bring  what  he  received  from  his  mo- 
ther into  hotchpot*  356 

J.  devifes  all  his  real  and  perfonal'eflate 
to  his  executors  and  their  heirs,  in 
truft  to  fell  and  j>ay  all  his  debts  ^ 
his  real  eftate  being  only  equitable 
affets,  and  the  teftator  leaving  debts 
by  bond  and  fimple  contrad,  if  the 
bond  creditors  are  paid  part  out  of  thcf 
perfonal  eftate>  ihey  fliall  bring  it 
back  again  into  hotchpot^  or  fhall  not 
have  any  thing  out  of  the  real  efUte. 

416 

Httfband  by  marriage  iettlement  fecures 
a  portion  for  daughters  of  the  mar- 

*  riage  in  default  of  iifue  male ;  there 
is  one  daughter  only,  the  hufband 
furvives  that  wife,  and  marrying 
again,  leaves  iflne  by  the  fecond  wife, 
and  dies  inteflate>  the  daughter  by  the 
£rft  marriage  being  an  infant,  and  her 
partion  not  then  due ;  if  the  daughter 
lives  till  the  portion  is  due,  it  is  an 
advancement /r^  tanu,  and  muft  be 
brought  into  hotchpot  as  to  the  other 
i/Tue.  435 

Provifion  for  a  child  by  the  will  of  the 
father  not  to  be  brought  into  hotch- 
pot, nor  a  provifion  of  land  for  an 
heir.  y  440 

One  fettles  a  rent  out  of  lands  upon  a 
younger  child ;   this- is  an  advance- 


ment/r9 /«iif9«  andmuft  be  brought 
into  hotchpot.  Pa^e  44I 

An  annuity  fettled  by  a  father  upon  a 
child  to  commence  after  the  fitther'a 
death,  is  an  advancement  fro  Oarttg 
and  muft  be  brought  into  hotchpot^ 
as  moft  a  contingent  provifion,  raen 
fuch  contingency  happens;  44^ 

The  rather  as  contingent  debts  are  with- 
in the  ilatut^  of  diftribution.  449 

A  provifion  made  for  a  child  either  by  a 
votnntary  fettlement  or  for  a  goo4 
confideration,  is  an  advancement  frd 
tMi09  and  muft  be  brought  into  hotdw 

pot-  444 

So  tho'  the  portion  be  not  paid,  yet  if 

fecured  to  the  child  m  tkt  fiither*« 

life-time,  altho'  not  payable  till  after 

the  father's  death.  44  j 

Maintenance  money  for  a  child  not  to  bef 

taken  as  an  advancement.  4^ 

A  father  advances  one  of  his  children  in 

part ;  the  child  dies,  after  which  the 

Esther  dies  inteflate;  the  ifine  of  the 

dead  child    claiming   a   difbibntive 

ihare  ihall  bring  into  hotchpot  what 

their  father  has  received.  .  560 

9oiiCboltu(VooDS,  an^  totftt  ^aflbi  be 
tbe  IDebiCe  t|^reo(»  vide  Cj^oStion 
of  OSto^na. 


One  feifed  in  fee  of  an  hundfedj  and  of 
lands  in  the  hundred*  granu  the  hun- 
dred; this  pafles  only  the  franchife 
and  not  the  lands  in  the  hundxed.  409 

3lnatiiib^ct*    Vide  ibtcmltUu. 


3nfant 

Though  an  infant  cannot  bring  a  bill 
for  an  account  againll  his  guardian 
until  his  coming  of  age,  yet  a  third 
perfbn  may,  even  during  the  minority 
oftheinflmt.  119 

A  feme  infant  fcifcd  in  fee,,  on  marriage 
with'  the  confent  of  her  guardians, 
covenants  in  coqfideration  of  a  fettle* 

ment 
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•nent  io^onre^r  her  inheritance  to  hir 
husband ;  if  tJus  is  done  in  con&deni- 
tion  of  a  competent  iettlementy  equity 
wUl  execnte  the  agreement,  thoagh  bo 
a&ion  would  lie  at  law  to  recover 
damages.  Piijv  244 

Where  an  eftate  in  mortgage  defcends  to 
an  infant,  the  guardian  ought  not  to 
permit  the  intereft  to  grow  in  arrear, 
but  out  of  the  profits  of  the  eftate  to 
keejpit  down*  170 

An  inrant  by  pfchtim  mmy  brings  a  bilC 
and  never  ftirs  in  it  after  he  comes  of 
age,  and  the  bill  is  diiinifled;  the  in* 
fant  and  procbein  amy  are  bodi  liable 
to- pay  cofts.  297 

At  law  an  infant  is  liable  to  pay  cofb  if 
the  jttdgafteat  be  againft  him.         20B 

Where  an  inifant  in  £s  bill,   by  miftake 

of  ius  guardian,  fnbmits  to  any  thing 

••  which  will  be  prejudicial  to  him,  this 

will  not  be  binding,   but  he  will  be 

allowed  to  amend.  387 

Upon  a  deopte  againft  an  infant  unlefi 
-cfauie  withui  fix  months  after  he  comes 
to  i^ej  eke  infant  may  anfwer,  make 
a  defence^  and  examine  witnefles  a- 
new.  401 

An  infant,  when  he  is  plaintiff  is  as 
abiicfa  bound  and  as  little  privileged  as. 
«nf4>f  full  age.  5^9 

The  court  will  not  on  motion  or  petition 
order  an  infant  truilee  to  convey,  un- 
lefs  the  truil  appear  in  writing ;  but 
in  fuch  caie  wUl  leave  the  ceflui  que 
trufi  to  get  a  decree  by  bill.  549 

Where  'an  infant  is  defendant  the  fervice 
oiHtit/ubpsena  to  hear  judgment  muft 
be  on  the  guardian,  not  on  the  in* 
fant.  .  643 

Where  one  has  been  in  pofTeflion  of  land 
bokmgiag  to  an  infant  if  the  infant 
when  of  age  makes  out  his  title,  he 
ihall  recover  the  profits  in  equity  from 
the  time  of  the  firft  accruing  of  his 
title,  and  not  from  the  filing  of  his  bill 
only.  645 


3ln;un&fos» 

InjunAion.granted  to  flay  the  ringing  of 
a  hell,  in  confequence  of  an  agree-* 


ment  made  for  a  valuable  confidera- 
tion.  Page  26% 

On  a  bill  brought  to  iet  afide  a  will  of  2 
peribnal  eftate  for  ft-aud,  the  coart 
wilt  deny  an  injundioD.  287 

Hazardous  to  grant  an  xnjondion  to  ftay 
the  working  of  a  coal-mine*  389 


3hiti  of  Coptt. 

A  bill  in  equity  will  not  lie  to  redeem 
a  mortage  of  chambers  in  an  inn  of 
court,  but  the  platntiiF  mnft  apply  to 
the  bench,  or  to  the  jodges  of  the  (0- 
ciety ;  /ecus  if  on  application  to  the 
bench  they  refer  the  plaintiff  to  his 
remedy'  in  equity*  511 


jKtettO.    See  alio  d^tgage. 

See  Wbiri  amdfrm  mfhmi  Time  a  Le- 
gacy fljoU  carry  Interefi  under  title 
a;egac?. 

If  one  by  will  duoge  hu  land  with  the 
payment  of  his  debts,  tbis  is  like  a 
mortgage  for  his  debts,  which  will 
make  Simple  contradt  debts  carry  in- 
tereft.  27 

Equity  apportions-  intereft  due  upon  a 
mortgage ;  ficus  of  rent.  .  176 

A  reveHion  expedant  on  an  eftate  for 
life  is  decreed  to  be  fold,  B.  is  con- 
firmed thie  boft  purchaier,  and  the 
order  made  abfolute  the  1  ft  fAJamuary 
1724;  on  the  ■  day  eA  January 
1726,  B.  Isordered  to  bnng  his  money 
into  the  bank;  the  life  drops;  as  if 
the  life  had  dropped  the  next  day 
after  the  report  of  BJ%  being  the  beft 
purchaier  made  abfolute«  the  purchafe 
muft  have  ftood,  and  as  ^m  that 
time  the  life  was  wearing,  fo  horn 
that  time  the  purchafer  ought  to  pay 
intereft.  410 


3ln(titaitfe. 

A  merchant  having  a  doubtful  accoaot 
of  his  ftiip,  infnres  it  without  ac- 
quainting .  the  infurers  what  danger 

ihc 
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Ike  was  in ;  this  held  to  be  a  fraadii« 
lent  infurance,  and  the  court  relieved 
agaiaft  the  policy.  Paii  170 

3loftitettane0  aM  Cei)ant0  in  Com* 
mon. 

A  gaardianfhip  devifed  to  three,  without 
faying,  ohJ  to  tbt  fur^ui'vors  and  fur* 
^i'UQr  of  tbim  I  yet  the  furvivor  fliall 
have  it.  102 

A  devife  of  lands  to  A.  and  B.  and  the 
furvivor  of  them  and  their  heirs,  e- 
qually  to  be  divided  betwixt  them 
£hare  and  (hare  alike  ;  J.  and  B,  are 
joiatenants  for  their  lives,  and  have 
feveral  inheritances*  280 

Devife  to  A.  and  B.  A.  dies  in  the  te/la- 
tor's  life-time;  B.  (hall  have  the 
whole.  331 

Devife  of  a  reftdue  of  a  perfonal  eftate  to 
three  is  a  joint  devife,  and  (hall  fur- 
vive.  547 

A*  makes  two  executors  B,  and  C.  ap- 
pointing them  reiiduary  legatees,  B. 
dies;  the  whole  (hall  furvive  to  C. 

One  by  will  made  in  England  devifes  an 
annuity  in  truft  for  hb  wife  out  of 
lands  in  Ireland^  the  teftator,  his  wife 
and  the  truftee  reiiding  in  England ; 
the  annuity  fhall  be  paid  in  England ^ 
and  in  Englijh  money,  and  the  efiate 
bear  the  charge  of  the  return,  88 

Soifone  in  £ir^/a«^gives  by  will  a  le- 
gacy out  of  lands  in  Ireland,  the  lega- 
cy (hall  be  paid  in  England,  and  in 
Englijb  money.  89 

The  court  of  chancery  in  England  may 
grant  a  fequeftration  againfl  the  de- 
fendant in  Ireland,  but  it  mufl  be  after 
fequeflration  taken  out  here,  and 


nulla  bona  returned. 


Jlffttc. 


261 


In  cafe  of  an  iiTue  our  of  chancery,  it  is 
proper  to  move  that  court  for  colls  for 


not  going  on  to  trial,  or  to  move  there 
for  a  fpecial  jury.  Page  6S 

31ttntmctit.  Videiftfatrftfef. 
31iirtoDiBtoti.    Set  Court* 

In  cafe  of  an  liTue  out  of  chancery,  it  is 
proper  to  move  that  court  for  a  fpe- 
cial jury,  6g 


Aing.  See  )d;ero{pieibe. 


Hapfe  of  Ciiiie. 

LAPSE  of  time  relieved  againft  by 
a  court  of  equity.  6j 

Sreafef  anD  Cobenanes  t|)etMn.  Se« 
alfo  EJiati  for  Lifi,  and  Ejiaii  J^ 
Tears. 

Leflbr  covenanted  to  renew  the  leafe  at 
the  requeft  of  the  lelTce  within  the 
term  ;  lefTee  did  not  requefl,  but  his 
executors  do  within  the  term ;  leffor 
is  compellable  to  renew.  196 

A  devife,  thtilMi  cofiui  que  vie  of  a  church 
leafe  wh'ch  the  teilator  had  fliould  die, 
the  tefUtor's  executors  (hould  purchafe 
the  premises  for  the  life  of  7,  5. 
the  teftator's  kinfman;  but  if  fuch 
purchafe  could  not  be  made,  then  the 
furplus  of  the  perfonal  eflate  to  go  to 
another;  the  purchafe  was  made  ac- 
cordingly; yet  7.  S.  held  to  take  no 
intereft  by  this  wilL  325 

Eegac?  ann  flegaece.  Vide  alfo  title 
dAticfifttOn,  alfo  Legacies  given  to 
marry  <wiib  con/ent.  Sec.  See  Refirainti 
on  Marriage  under  titJe  d^arria^e. 

One  having  a  wife  aod  three  danghters, 

devifes  900/.  to  his  three  daugliters 

S  s  equally 
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equally  payable  at  their  refpe^ivc  ages 
of  twenty,  one  or  mairiu^,  and  if  all 
die  brfore  their  legacies  are  payable, 
then  the  whole  to  the  tnocher ;  lif  two 
of  the  (iaiighiers  die  before  their  (hares 
become  due,  the  furviving  daughter  is 
entiUed  to  f  he  whole.  iVr/r  69 

If  a  creditor  by  bond^  or  other  creditor 
who  may  oosne  .apoq  the  land,  exhaull 
the  peribnal  eftate,  a  legatee  (hall 
fbrndia  hit  place  aad.be  paid  out  of 
the  real  aflets.  81 

Legatee's  both  chriltian  and  fornanie 
miAakea,  yet  the  legacy  good.       141 

One  by  will  giyes  feveral  legacies,  U 
inttr  aV^  to  fuch  of  his  creditors  with 
whom  he  had  formerly  compouoded 
their  debts ;  this  but  a  legacy,  and 
not  to  be  preferred  to  ether  legacies. 

296 

If  I  dcvife  100/.  to^.  payable  at  his  age 
of  twenty nooe^  A^  dic6  betorc  twenty- 
one;  h«  executors  Ihall  not  have  the 
|#*gacy  until  fuch  time  as  A.  Ihould 
have  come  to  twenty-one  if  he  had 
liveci.  336 

And  my  executor*  fhali  have  the  intereil 
ip  the  mean  time*  47^ 

But  if  1  give  a  legacy  to  A.  payable  at 
his  age  of  twenty-one,  and  if  he  dies 
•before,  then  to  B.  and  A,  dies  before 
tweniy-cne;  U,  lliall  have  the  legacy 
prelcntiy,  and  not  flay  till  fuch  time 
as  J.  fhould  have  come  to  twenty-one. 

A    by  will  devi(es    500A  to  his  infant 

gnindfon,     without    appciinticg    any 

time  for  payment,  with  pit>viib   '\i  he 

dies  before  twenty-one,  then  the  lega- 

.cy  to  go  over  to  H.  the  grandfon  Ihail 

have  the  Interell  of  the  legacy  during 

'.  his  infancy.  504 

Tlie  coiu-t  of  chancery  in  cafe  of  legacies 

determines  according  to  ihc  rules  of 

-  the  conimon,  not  of  the  civil  l;;w;  as 

where  1  uevile  to  my  daughter  icco  /. 

on  coiidition   that   Ihc  1;  arry  with  htr 

ttK)th'»r's  confent,  with  a  devife  over  in 

tiiie   iLe    does   nut    ix^^yrvj    wirh  Inch 

.ccnient ;  W  ilie  daughter  marries  with 

out  her  mother's  conient,  a  court   oi 

e»^uiiy    lictcrniincs     the    devil'e    over, 

and  uondiiion  to  be  good,  though  the 


dvil  law  f»ys  they  are  both  void,  and 
that    tmaritAgium    AeSa    eft    ii^mk. 

P^g4   531 

If  a  legacy  be  aflented  to  by  the  e)cecs« 
tor,  it  from  thenceforth  becomes  a 
legal  property,  ,i/^ 

One  gives  a  legacy  to  a  daughter  at 
twenty-one,  provifo  that  if  the  daugh- 
ter marries  without  the  confent  of  the 
cxccutort  the  legacy  to  go  over ;  this 
condidcn,  though  general,  mu£t  yet  be 
underfbod  if  ihe  marry  under  twenty^ 
oae  without  fuch  confent,  and  on  the 
daughter's  coming  to  twenty. one,  the 
court  will  decree  her  the  legacy.   547 


&€gac^4 
AtlimpiUu  c/m  Legacy. 

One  placed  500/.  in  a  goldfmith's  hands 
on  his  note,  and  ^terwards  orden 
part  out  again^  and  then  deviies  500/. 
in  the  goldfmith's  hands  to  J.  S.  this 
good  for  the  whole  ^qoJ,  Jecau  if  the 
teftator  had  after  the  making  the  niU 
drawn  out  part  of  this^moncy;  for 
this  had  been  an  ademption  pro  lante. 

164 

A  having  a  debt  due  to  him  from  J.  S. 
devifes  500/.  of  it  to  B.  and  the  re- 
fidueofit  to  C.  but  does  not  mcn- 

I  tion  what  the  debt  is  which  is  ouing 
from 7.^.  ^.receives  the  whole  debt 
in  hL*  life-time ;  B.  dies  before  the 
tellator;  the  teilator's  receiving  in 
the  debt  in  his  own  life-time  is  an 
ademption  of  the  legacy,  as  to  the  de- 
yilc  of  the  refiJuum  of  the  debt ;  but 
it  might  have  been  otherwife  as  to  the 
certain  legacy  given  to  B.  if  he  had 
furvivcd  the  teflator.  .^q 

One  by  will  ^\^&  100/.  due  to  the  tcf- 
taior  i(^r  rtnt  from  if.  and  now  in 
if.'s  hcind^ ;  afterwards  xht  teih- 
tor  fues  /?.  for  the  rent,  and  recovcn 
it;  yet  this  no  ademption  of  the  le- 
gacy, fince  the  teliatcr's  fuing  kr 
it  nii^ht  be  occafioned  by  his  thinking 
the  debt  iu  danger.  j^ 
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J»  mAdiCafi  a  Legaey  Jhall  or  Jhall  not  bt 
a  Satisfaaion  of  a  Debt  or  other  Dt- 
mand  on  the  TeftatorU  Eftate^     Vide 

il>atf0faftion. 

Ifgachtp  Abatement  and  kefundiHg^    Ste 
title  C()aritt. 

One  by  will  gives  feveral  legacies^  and 
afterwards  in  the  fame  will,  appre- 
hending that  there  will  bfc  a  fur- 
plus,  therefore  gives  farther  legacies ; 
the  legacies  ih  me  foi-mer  paf  t  of  the 
will  (hall  have  preference  in  cafe  of  a 
deficiency  of  aflcts.  Page  23 

One  makes  a  will,  then  a  codicil*  and 
gives  legacies  by  both  ;  on  a  deficiency 
of  aiiels  they  ftiall  come  into  aver- 


age. 


ibid. 


In  cafe  of  a  dtfici^cy*  charity  legacies 
as  well  as  others  ftiall  abate  in  pro- 
J>ortjon ;  but  a  legacy  of  3  /.  to  the 
poor  of  the  parifh,  to  be  taken  as  part 
of  funerals,  and  fo  no  abatement.     »5 

Sixty  pounds  legacy  to  an  executor  for 
care  and  pains,  in  cafe  of  a  deficiency 
to  Abate  in  proportion.  ibid. 

If  an  executor  pays  a  legacy  on  a  fup- 
pofition  that  there  are  alTcts  to  pay  all 
other  legacies,  and  afterwards  there  is 
a  deficiency,  the  legatee  muft  refund. 

44? 

l,ezacie$  or  Portiom  f*ej!ed,  la f fed  or  ex-^ 
tinguijhed<, 

A  father  gives  a  legacy  to  an  infant 
child  payable  at  twenty- one,  in  what 
cafe  and  in  what  manner,  tlic  court, 
will  allow  maintenance  to  the  in- 
fant out  Qi  the  legacy  before  it  is  duj. 

21 

4.  dcvifes  500/.  legacy  to  the  fecond 
fon  of  J.  S,  and  dcviics  Other  legacies 
to  the  other  fons  of  I,S.  declaring 
that  if  any  of  the  younger  fons  of 
7  5.  Ihall  die  before  they  are  capable 
of  receiving  their  lliArcj,  the  fliarc  or 
legacy  of  him  fo  dying  Ihould  go  to 
the  furvivor ;  tlic  fecond  fon  dies  in 
the  tellator*s  life-time,  this  500/. 
given  to  the  fecond  Ion  Ihall  not  lur* 
vive.  33^ 


J*  having  a  niece  an  infant  about  the 
age  of  feventeen,  devifes  to  her  the 
furplus  of  his  pcrforiat  efbce,  payablf 
at  twenty-one,  and  if  (he  die  beh  re 
twenty-one,  or  marriage*  then  tht 
furplus  to  go  over  ;  decreed  the  niece 
(hould  have  the  intereit  paid  her  in 
the  m^aai  time>  the  devifc  over  be« 
ing  a  condition  fubfequent»   Page^ig 

J,  devifes  the  furplus  of  his  perfonU 
cftate  to  fix  perfons,  to  each  a  fixth 
part ;  one  of  them  dies  in  the  life  of 
the  tcftator,  this  fixth  part  (hali  be 
taken  as  undifpofed  of  by  the  wiU, 
and  go  to  the  teilator's  pexc  of  kin. 

Secus  had  it  been  a  joint  devife»  for  men 

'  it  fliould  have  gone  to  the  furviving 

legatees.  ihid. 

By  a  marriage-fettlententatcrmforyeari 
is  created  to  raife  5000/.  for  daugh* 
ters  payable  at  their  age  of  twenty- 
one  or  marriage  ;  provifo,  that  if  an/ 
of  the  daughters  attain  their  age  o( 
twenty-one,  or  marry  in  the  father's 
life-time,  then  the  portion  to  be  paid 
within  a  year  after  the  father's  death ; 
alfo  if  any  of  the  daughters  die  before 
her  portion  is  payable,  or  before  her 
age  of  twenty-one,  or  marriage,  her 
fhare  to  go  to  the  furvivori  or  fttrvi- 
vor ;  theie  was  iifue  a  fon  and  three 
daughters,  the  firll  of  whom  married 
and  received  her  portion,  the  fecond 
attained  twenty  one,  married  and  difd 
wi'hout  iifue,  and  her  huiband  td* 
niinillered  ;  the  third  daughter  iur- 
vi«'ed  both  her  fillers;  relblved  the 
huiband,  as  adminillrator  of  the  fe- 
cond daughter,  was  entitled  to  her 
ihare  of  the  5000/.  flie  having  lived  to 
twenty-one,  lb  that  the  right  vefted 
in  her,  and  the  payment  was  oniy 
fufpcndcd  till  her  father'i  death.     513 

A  legacy  out  of  a  pciionnl  efta:c,  p.  j> 
able  to  an  inhoit  at  t^vcnty  cne  ;  if 
the  infant  dies  before  twcni^.c.:.^-^ 
his  aJminilirators  may  h?-vc  v  ;  /rrw 
if  the  legacy  is  charcej  upon  a  r^al 
ca.'.te.  6^^ 

Neither  is  there  any  diierfity  whc;c  a 
portion  or  ic^acv  is  caargej  by  wi.l 
upon  land,  and  where  by  a  deed  p.iv 

aoie 


S  s  a 
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able  to  2n  infant  at  twenty-one;  for 
in  both  cafes  where  the  infant  dies  be- 
fore tweatj.one,  it  ilnks  into  land. 

Pa^e  610 

Whin  amiffm  ivhat  Time  a  Legacy  Jball 
tarry  ItUereft. 

If  a  legacy  be  eiven  out  of  land,  it  car- 
ries intereil  from  the  death  of  the  tef- 
tator,  thoogh  no  time  of  payment  be 
mentioned  in  the  will,  becaufe  land 
yields  pcofits.  26 

If  out  of  perfonal  ellate  lying  dead,  ic 
yields  intereft  from  a  year  after  the 
Ceftator's  death  ;  but  if  a  time  of  pay- 
snent  be  mentioned,  then  intereH  from 
that  time.  ioiJ. 

If  a  legacy  be  given  only  out  of  a  re - 
verfion  or  remainder,  ic  fhall  not  yield 
intereft  but  from  the  end  of  the  year. 

ihiii. 

If  out  of  a  perfonal  efbte  confi/ling  of 
mortgages  or  funds  carrying  intercfl, 
and  no  time  be  mentioned  for  p;iy- 
ment,  it  (hall  carry  intered  from  the 
death  of  the  tedator.  27 

If  a  legac>'  be  brought  into  court,  the 
legatee  (hall  lofe  the  interc/l  while  it 
remains  in  court ;  but  if  placed  out 
by  the  court  at  intercll,  legatee  to 
hare  fuch  intereft.  ihid, 

A  legatee  or  creditor  coming  in  bclbre 
a  Mailer  for  his  legacy  or  debt,  and 
not  party  to  the  caufc,  fhall  have  his 
cofts  ;  for  it  was  in  his  power  to  have 
brought  a  bill  for  his  legacy  or  debt, 

'  which  would  have  put  the  ellate  to 
further  charge,  2*7 

Spicific  Legacies, 

Thbngh  Bona  paraphernalia  be  not  to  be 
allowed  to  the  widow  where  there  are 
not  aifcts  at  the  death  of  her  hulband, 
notwiihftanding  contingent  allcts  af- 
tcnvards  fall  m,  yet  under  luch  cir-. 
cumllanccs  Ihe  ihali  have  a  fpecific 
legacy.  79 

One  poilbficd  of  a  term  devices  it  to  J 
and  makes  B.  his  executor,  and  dies 
ler.ving  fome  debts ;  if  the  executor 
feils  tnc  icini,  the  purchal'cr  fhall  hold 


it  againft  the  dcvifee ;  ficm  if  fold  at 
an  under  value,  or  if  the  porchafer 
knew  that  there  were  no  debts,  or  that 
the  debts  were  or  could  be  paid  with- 
out breaking  in  upon  this  fpecific 
legacy.  Page  14S 


Statmii  •/  lAmtatUus*. 

Feme  covert  having  a  ieparate  cAate 
borrows  money  on  bond  ;  the  (epante 
ellate  liable ;  and  tho'  fix  years  pa^ 
the  demand  not  barred  by  the  ftatute 
of  limitations.  144 

A  truft  not  within  the  ibitute  of  limiu- 
tions.  145, 374 

One  owing  a  debt  by  iimple  cootrad 
barred  by  the  fiatutc  of  limitations, 
devifes  lands  in  truH  to  pay  his  debts ; 
Q^  whether  this  debt  be  revived  by 
the  will,  373 

Xi%  |)CnDen0.      Vide  under  title  SfiU 

siondon  and  t^c  Cnitows  tl^reof* 

Though  it  may  be  a  qucftion,  whetlier 
the  child  of  a  freeman  of  Louden^  upon 
receiving  a  fuitable  portion,  may  rc- 
leale  to  the  father  the  orphanage  part, 
yet  if  the  child,  or  the  hu<band  uf  fuch 
child,  covenants  to  releaie  to  the  exe* 
cutors  after  the  freeman's  death,  this 
good,  and  equity  will  execute  the 
covenant.  27a 

Any  lands  of -^inheritance  fettled  by  a 
freeman  on  his  child  no  advancement; 
Jenu  of  a  Icafe  for  years ;  but  if  lands 
of  inheritance  are  given  as  an  ad* 
vancement,  and  in  bar  of  the  cuftom, 
and  accepted  as  fuch,  this  will  bind 
in  equity.  274 

A  father  bequeaths  to  his  younger  daugh- 
ter 3500/.  the  fon  fwears  by  his  an- 
.  fwer,  that  his  father  on  his  death- bed 
recommended  it  to  him  to  let  his 
filter  have  an  annuity  for  her  portion ; 
the  daughter  has  alio  a  right  to  her 
orphanage  part  by  the  cuflom  ;  the  fon 
being  the  father's  executor  agrees  with 

his 
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his  fifter,  then  forty  years  old,  to  give, 
and  does  fettle  an  annuity  of  250/. 
fer  annum  on  his  fifter  in  lieu  of  her 
portion  ;  the  other  fifter  is  witnefs  to 
the  deed,  and  the  agreement  made  by 
the  confent  of  the  relations ;  bill 
brought  by  the  other  fitter's  huftjand 
to  fct  afide  this  agreement,  difmifled 
with  cofts.  Pagi  2j^ 

The  perfonal  eftate  of  a  freeman  ihall  be 
applied  to  pay  off  mortgages  prefer- 
ably to  the  cuftomary  or  orphanage 
part;  fo  again  ft  a  refiduary  legatee; 
but  not  againft  a  pecuniary  or  fpecific 
legatee.  335 

The  ttatute  of  diftribution  is  grounded 
on  the  cuftom  of  ton//on.  358 

A  freeman  of  London  having  but  one 
child  advances  that  child  in  part  only ; 
the  child  ftiall  take  a  full  (hare  without 
bringing  what  (he  had  before  received 
into  hotchpot;  for  the  only  meaning 
of  bringing  the  child's  (hare  into 
hotchpot  is,  to  make  an  equality 
among  the  children.  526 

If  a  freeman  has  feveral  children,  or  but 
one  child,  and  has  in  his  life-time 
fully  advanced  that  one  child,  or  all 
his  children,  he  may  difpofe  of  his 
eftate  as  if  there  were  none ;  fo  if  the 
freeman  compounds  with  his  wife  be- 
fore marriage  for  her  cuftomary  part, 
it  is  the  fame  as  if  no  wife.  527 

If  a  freeman  has  advanced  his  child  on 
marriage,  and  the  certainty  of  that 
advancement  does  not  appear  under 
the  freeman's  hand,  this  i«  to  be  taken 
as  a  full  advancement;  bat  the  free- 
man's declaration  alone  in  his  will 
that  he  has  fully  advanced  his  child,  is 
not  of  it  felf  fufficient  evidence.     5  27 

A  freeman  by  his  will  gives  35  /•  to  his 
daughter,  provided  that  if  flic  rcfufe 
to  give  a  releafc,  or  put'  the  executors 
to  any  trouble,  then  her  legacy  of 
^r  /.  to  go  over  to  her  fitter's  children  ; 
the  daughter  claims  her  orphanage 
part,  and  the  huiband  joins  in  the 
claim,  and  does  not  clainrthe  35.* 
legacy  ;  decreed  the  daughter  and  hci 
huft)and*s  claiming  the  orphanage  part 
was  a  forfeiture,  and  that  the  35/. 


being    vefted    in   flie    devifee    over, 
equity  will  not  dcvcft  it,         Page.^zt 

ilonatfck*    See  alfo  Conrt  of  CtKiR* 

A  Innatick  is  never  to  be  looked  on  cs 
defperate.  265 

No  objeaion,  that  the  committee  of  the 
Junatick's  perfon  is  the  next  of  kin, 
and  will  on  his  death  come  in  for  a 
Ihare  by  the  ftatute  of  diftribution  ;  it 
being  for  the  intereft  of  the  next  of 
kin  to  prolong  the  lunatick's  life, 
whereby  the  perfonal  eftate  will  be 
increafed.  5^,  6j8 

Father  or  uncle  deviies  the  cuftody  of  a 
lunatick's  ion  or  nephew,  who  is 
above  twenty-one;   tfiis  is  void.    638 

The  court  will  not  grant  the  cuftody  of 
the  lunatick's  pcrion  to  the  next  heir; 
but  the  being  entitled  to  a  ftiare  of  the 
perfonal  eftate  by  the  ftatate  of  diftri- 
bution  is  no  objeftion.  ibid. 

Inconvenient  to  grant  the  cuftody  of  the 
lunatick  to  two.  ihtJ. 


A    Father  gives  a  legacy  to  an  infant 

-^^  child  payable  at  twenty-one ;  in 
what  cajc  and  in  what  manner  the 
court  will  allow  maintenance  to  the 
infant  out  of  the  legacy  before  it  it 
due.  J, 

Ulual  for  the  court,  where  younger 
chiliren  arc  left  deftitute,  to  make 
fuch  a  liberal  allowance  to  the  guar- 
dian of  the  cldeft.  as  that  he  may 
thereout  be  enabled  to  maintain  all 
the  children.  2% 

So  where  a  legacy  has  been  devifed  over 
in  cafe  of  the  legatee's  dying  before 
twenty-one,  the  infant  legatee  has 
been  allowed  a  maintenance  out  of 
the  intereft.  ,-^,y. 

A  reverfionary  term  for  raifing  mainte- 
nance   and    portions    for    daughters 

S  3  i  flliJl 
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(SuH,  in  cafe  of  neceffity,  be  mort- 
gagee} to  pay  eifher,  and  when  fallen 
into  pod'einon,  fhall  pay  all  the  arrears 
of  maintenance  incurred  before  it 
came  into  poirciRon.  Page  179 

Maintenance  money  for  a  child  not  to 
be  taken  as  an  advancement,  449 

By  a  roarri^e  fettlemeqt  maintenance 
for  daughters  is  made  payable  half- 
yearly  at  hady-Jay  and  Mkbatlmast 
until  the  portions  become  payable, 
which  is  at  eighteen  or  marriage ;  a 
daughter  attained  her  age  of  eighteen 
the  i6ih  oi  Angufl ;  decreed  to  have 
her  maintenance  pro  rata  from  the 
lall  ladyday,  till  the  time  of  her  at- 
taining eighteen*  501 

^^xxitSff.  Sec  alfo  under  title  9aron 
anT^  JPtntf ,  Agreements  on  Marric^e, 
fee  under  Ssvc^mcitt. 

jRtJIraittts  cm  Marriagf. 

One  devifes  tKe  refidue  of  Iijs  pcrfonal 
cftato  to  y.  .V,  provided  (he  marries 
with  the  confent  of  his  two  executors  5 
on  the  death  of  one  executor,  the 
condition  being  a  fubfequent  one  is 
become  impoflible,  and  (lie  may  marry 
without  the  confent  of  the  fiirvivor.  626 

Where  there  is  a  condition,  that  a  fcmt 
ihail  marry  with  the  confent  of  two 
executors,  and  one,  without  reafon, 
is  again ll  th'*  match,  the  court  will 
difpenie  with  his  confent.  628 


after  auT^  ^erbant. 


Father,  On  binding  his  fon  apprentice, 
gives  bond  in  1000/.  for  his  fonV 
fidelity  J  the  fon  imbczils  200/.  which 
the  father  pays,  but  defires  the  mafter 
not  to  truit  his  Ion  any  more  with  the 
c#ni ;  the  mnftcr  docs  iruft  the  ap- 
prentice ag.iin  with  his  cafli,  and  i^ 
negligent  in  calling  him  to  account; 
the  ion  imbcr.ils  1000/.  more;  the 
tittner  is  iiabl'.\  but  not  to  anfwcr 
more  in  the  whole  than  looc/.  in- 
cluding the  lirft  200/.  2SS 


Sufficient  if  a  matter's  report  is  filed  b^ 
fore  any  proceedings  had  thereon« 
iho*  not  wubin  four  days  after  it  was 
made.  f^g' ^^7 

Not  ufual  to  have  reports  of  receiver's 


accountis  confirmed. 


S^VCiltX. 


1^9 


Where  loo/.  is  charged  upon  a  real 
eftate,  which  eflateitfelf  comes  to  the 
perfon  entitled  to  the  money,  if 
in  fee,  the  charge  is  merged ;  but 
where  the  loo/.  charged  is  fccured 
by  a  terra  or  other  legal  eftaie  in  a 
third  perfon,  there  the  charge  is  not 
merged  j  nor  if  the  ettate  which 
comes  to  the  perfon  entitled  to  the 
money,  be  only  an  cftate-tail.        604 

i^cCrcnscr.    Vide  Id^o^cfs. 

Court  will  not  relieve  on  a  matter  purely 
of  mifplcading,        '  -d 

One  felfed  in  fee  conveys  the  lands,  and 
all  trees  and  mines,  to  truttees  in  fee, 
to  the  uft  of  J.  for  life,  rcmaindcn 
over ;  J.  cannot  open    the  mines  or 

*    cut  down  the  trees.  2^% 

Tenant  for  life  of  coaNnoines  may  opca 
new  pits  or  fliafts  for  the  working  cf 
the  old  vein  of  coals.  ;33 

Hazardous  to  grant  an  injun6lion  to  Iby 
the  working  of  a  coal-mine.*  JS9 

One  feifed  o?  lands  whercia  there  arc 
coal  mines  not  opened,  fettles  the  pre« 
milfes  on  J.  in  tail,  remaiixd'^r  to  B* 
for  life  9  jf.  opens  the  mines  mi 
wotks  them  and  dies  udthout  iflne;  B. 
may  continue  working  in  all  mine* 
li.v>  fully  opened.  ///./ 

:^OtU0.     Vide  Kit\)tii. 


A  Tahk  rf  ibi  Prindpal  MotUru 


One  by  will  made  in  England  drvifes  an 
annuity  in  truft  for  his  wife  out  of 
lands  in  Irelnnd,  the  teftator,  his  wife 
and  the  truilee  refiding  in  England ; 
the  annuity  (hall  be  paid  in  England ; 
and  in  Rnglijh  money >  and  the  eftate 
bear  the  charge  of  the  return.  Fagi  88 

So  if  one  in  England  ^\vc%  by  will  a  le- 
gacy out  of  lands  in  Ireland,  the  le- 
gacy (hall  be  paid  in  Englojtd  and  in 
Englifo  money.  89 

Monoy  has  no  ^ar-mark,  and  if  invefted 
in  lands  and  other  things,  cannot  be 
purfued ;  wherefore  if  a  receiver  of 
rents,  or  an  executor  in  truft,  lays 
out  t^e  rents  or  aiTets  in  a  punch afe  of 
lands  in.  fee,  and  dies  infolvent,  the 
purchafc  will  not  be  Hablej  but  if  fuch 
receiver  or  executor  in  trutl  does  by 
writing  own  that  fuch  purchafe  was 
made  with  the  truft  prioney  ;  this  is  a 
fufHcient  declaration  of  truft  to  bind 
the  eftate.  415 

Jdoney  agreed  to  he  laid  tut  in  Land.  See 
title  Bgrceine^r,  and  Matters  centra- 
vtrtfd  hftiveett  tht  Heir  and  Executor ^ 
under  ticte  l^efr. 


S^oj^aaje.    Vide  ^ntereft,   and  alfo 
^ccurttie0. 

Xidentption  and  ForecUfwre. 

A  bill  in  •quity  will  not  He  to  redeem  a 
mortgage  of  chambers  in  the  inns  of 
court,  but  the  plaintiff  muft  apply  to 
the  bench,  or  to  the  judges  of  the 
fociety  ;  fecu^  if  on  application  to  the 
bench  they  refer  the  plaintiff  to  his 
remedy  in  equity.  511 

Qne  pofleifed  of  a  renewable  term  mort- 
gages it  to  J.  $.  who  gains  a  new 
term  from  the  original  landlord  to 
commence  after  the  old  one ;  this  new 
term  ftiall  be  fubjed  to  the  old  equity 
pf  redemption.  iiid. 


Mortgagi    aud    Tender    §f    Money    due 
tbereoHt' 

As  to  ?i  tender  of  mortgage  money,  there 
ought  to  be  rcafonable  notice  of  pay- 
ing it  in  ;  and  if  the  tender  be  inlifted 
on  to  ftop  interefty  the  money  muft 
be  kept  dead  from  that  time,  becauie 
the  party  is  to  be  mnore frifi.  Six 
montns  notice  is  given  to  paym  tl  c 
mortgage  money  at  Lincoln's  Inn  Hall ; 
tho*  this  he  not  the  place  mentioned  in 
.the  proviib  of  the  deed,  yet  wher«y^* 
money  was  lent  in  town,  and  no  ob- 
jedioD  made  to  the  notice,  no  reaibn 
{or  a  perfonal  tender,  or  to  make  a 
man  carr>'  a  great  fum  to  a  perfon  in 
the  country.  Fage  378 

jfs  to  huying  in  of  Incumhrancest  and  *whai 
Vft  may  he  made  thereof ^  vide  under 
title  fi^curttieo. 


HUft)and  f<Hf*4  in  nght  of  his  wife 
of  a  ftiare  in  the  A^w  River  Wa- 
ter; the  wife  cannot  be  barred  with- 
out a  (ine,  and  where  they  both  with- 
out a  fine  mortgage  fuch  (hare,  the 
wife's  paying  intereft  after  the  huf- 
band's  death  will  not  affirm  fuch 
mortgage.  1 27 


iiiotice.      Vide  alfo  d^oitgnge    ann 
CenDer  of  ^oncu  Hue  i^Ktcon. 

Hufband  by  marriage  articles,  in  con- 
fideration  of  the  marriage  and  of  a 
portion,  covenants  to  fecure  by  a  term, 
out  of  particular  lands,  portions  for 
daughters  ;  there  is  ifTue  by  the  mar- 
riage a  daughter,  ai»d  the  wife  dies, 
after  which  the  huftjand  on  a  fecond 
marriage  fettles  part  of  thcie  lands  in- 
cluded in  the  term  ;  fuch  fettlement, 
if  without  notice  of  the  fonaaer  anides, 
will  take  place  tliereof.  431 

S  «  4  A  ^UT' 
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A    porchafe  fenJinti  lite,  tho'  without 
notice,  and  for  a  valuable  confldera 
tion>  yet  (hall  be  fet  afide.        P,  482 

There  feems  not  to  be  the  fame  reafon 
for  obliging  people  to  take  notice  of 
the  filing  ofa  bill  as  of  a  decree.    483 


CMigatfon,    See  Motst. 
Oflke  atiD  4>fice]r. 

WHERE  the  fuitor  has  paid  the 
officer  his  fee,  and  he  negledts 
hii  duty,  by  which  the  fuitor's  pro- 
ceis  bea>ines  irregular,  the  fuitor  is 
to  pay  the  cofts  to  the  other  fide,  but 
ihali  recover  them  again  from  the 
officer.  .     657 

And  though  the  officer  in  fuch  cafe  dies, 
his  executor  will  be  ordered  to  pay  the 
cods  out  of  a/Tets,  it  being  matter  of 
contraft,  and  therefore  not  dying  with 
the  perfon.  iiid. 

D^pt^tt.    See  IrOtmott. 


Outlatnrt* 

J.  b  indebted  to  B.  who  out-laws  J.  and 
C,  having  goods  of  ^,  in  his  hands, 
B*  brings  a  bill  againU  C  to  difcover 
what  goods  of  ^.  C.  has  ;  C  may 
demur  for  that  B,  makes  no  title  to 
the  goods  J  as  having  no  grant  from  the 
-crown ;  alfo  for  that  the  attorney  gc- 
neral  on^ht  to  be  made  a  party,     269* 


^apift. 

By  the  (latutc  of  11  £sf  12  U\  3. 
cmf.  4.  a  papiil  is  difabled  not  only 
from  purchaiing  lands  himfelf,  but 
alfo  from  taking  lands  either  by  devife 
•r  ftctlemcfit,  the  word  furcbajt  being 

2 


nfod  in  contradiftinfium  to  die  word 
de/ant.  Fagt  5,  361 

So  if  lands  are  deriied  to  be  (bid  in  truft 
in  the  firft  place  to  pay  debts  and 
legacies,  and  to  pay  the  fnrplns  to 
J.  S.  a  paptft;  J.  S.  is  rendered  in- 
capable of  taking  the  furplus,  fbraf- 
mnch  as  it  is  a  profit  ariiiAg  cat  of 
land,  and  fuch  drrtlee  by  laying  down 
the  money  may  prevent  the  iale.       5 

A  papift  conforming  at  eighteen  incapa- 
ble of  taking  lands  devi&d  to  liim  on* 
der  that  age.    ^gan.  6 

S$cu4  where  at  the  time  of  the  devife  fuch 
perfon  is  ib  young  as  not  to  be  able  to 
chafe  or  oncUrftand  any  religion.     6, 

Devift  of  lands  to  truftees  in  truft,  if  the 
eldeft  fon  oi  J.  turn  proteftant,  then 
to  fuch  eldeft  fon ;  this  a  good  devife, 
not  to  a  papift,  but  to  a  proteftant. 

132 

Devife  to  J.  z  proteftant  for  life,  ro- 
mainder  to  ^.  a  papift  for  life,  re- 
mainder  to  C.  a  proteftant ;  J.  dies, 
B.  being' a  papift  is  difabled  to  take, 
and  C.  ihall  take  prefently  in  the  fame 
manner  as  if  the  remainder  had  been 
to  a  monk.  36s 

Deviie  of  lands  to  A.  for  life,  remain- 
der to  B.  X  papift  for  life,  remainder 
to  trnftees  for  the  life  of  B.  in  truft 
to  let  i?.  take  the  profits,  and  to  pre- 
{ent  the  contingent  remainders ;  the 
truft  to  let  B.  the  papift  uke  the  pn>- 
fits  is  void,  but  the  truft  to  preiervt 
the  contingent  remainders  good  ;  and 
in  this  cafe  the  grantor  and  his  heirs 
being  proteftanu  fliall  have  tne  profits 
during  the  life  of  the"  papift,  after 
whofe  death  they  ihall  go  to  j^.'s  fon, 
being  a  proteftant.  ihi4. 

li  a  papift  was  above  the  age  of  eighteen 
and  fix  months  when  the  ftatute  of 
11  tf  12  ^.3.  agaiaft  papifts  was 
made,  he  is  out  of  the  former  daufe 
of  that  ftatute.  JO4 

Idarap^rnalia. 

BoHa  farafbernali^  not  to  be  allowed  to 
the    widow   where     there    are    not 

a/Tcu 
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tffcts  It  Ac  death  of  hf:r  hafband, 
tho'  contiagcnt  aflcts  aftfrwards  fall 
in ;  A*' Ota  fpecific  legacy.  Pa^  79 
Xiable  only  in  favour  of  creditors,  n6t  of 
the  heir,  nor  confcqucntly  of  a  dejJifee 
who  ftands  in  the  place  of  the  heir,  ^'if^, 

fdarol  3(reement.     Vide  J^nfi^ent 

Parol. 

fdatol  CUDence.    Vide  CW^nu. 

fftatfoit. 

The  paWbn  is  a  corporation  for  taking 
of  lands  for  the  benefit  of  the  church, 
as  the  churchwardens  are  for  perfonal 
things.  126 

^rtie0. 

jf.  is  indebted  to  B.  who  out-laws  J,  and 
C-  having  goods  of  ^.*s  in  his  hands, 
B,  brings  a  bill  againft  C.  to  difcover 
what  thefc  goods  arc  ;  the  attorney 
general  ought  to  be  a  party.  269 

One  devifes  that  his  executors  Ihould  fell 
his  lands,  and  leaves  two  executors 
one  whereof  dies,  and  the  other  re- 
nounces, and  adminiilration  is  grant- 
ed to  ji,  who  brings  a  bill  againll  the 
heir  to  compel  a  fale ;  whether  the 
renouncing  executor,  in  whom  the 
power  of  fale  collateral  to  the  exe- 
cutorihip  was  vcltcd,  ought  not  to  be 
made  a  party.  308 

Two  obligors  in  a  bond  bound  jointly  and 
feverally,  and  one  dies,  the  executors 
of  the  deceafed  obligor  may  be  fucd  in 
equity  for  the  debt,  without  making 
the  furviving  obligor  a  party.         3 1 3 

An  old  mortgage  is  made  to  B.  for 
350/.  who  m  1705  makes  an  under- 
uiortgage  to  C.  for  300/.  C.  brings 
a  bill  to  foreck)fej  B.  the  original 
mortgagee,  or  in  cafe  of  his  death  his 
repreientatives,  ought  to  be  made 
parties  643 


partners  anD  )dartnet({){p. 

It  is  a  refolution  of  convenience,  that 
im  cafe  of  joint  tradert  becoming  bank- 


rupts, tlie  joint  crediton  fhall  be  paid 
out  of  the  partnerihip  effe6ls,  and  the 
feparate  creditors  o|it  of  the  feparaie 
etfeds ;  and  if  a^y  furplus  of  the 
partnerihip  effedf^^  after  all  the  part* 
nerihip  debts  J^d,  the  feparate  ere* 

"^idhors  to  eeme  in  ;  and  fo  nnee  nftrJH 
the  partnerfhip  creditors  to  come  in  oa 
a  furplus  of  the  feparate  eilate.  P»  500 

Two  joint  traders  becoming  bankrupti» 
firft  diere  is  a  joint  commiflion»  anA 
the  commiffioners  affign;  afterwards 
feparate  commiffioni  and  aflignmenti 
under  them  |  the  court  held  that  the 
alignment  under  the  firft  commiffioa 
conveyed  all  the  bankrupt's  e^te,  both 
joint  and  feveral,  and  coniequentlf 
that  the  conveyance  under  the  fq)a- 
rate  commiifion  wa«  void.  509 


f^artftiott* 

On  a  bill  to  fettle  the  boundaries  of  a 
manor,  it  was  decreed  that  each  partjf 
fhould  give  to  the  other  a  note  of  their 
boundaries,  in  order  to  have  the  matter 
tried  in  a  feigned  i/Tue ;  and  the  iifee 
being  found  lor  the  defendant  on  three 
trials,  he  was  not  only  allowed  the 
coils  of  all  the  trials  at  law^  but  alio 
thofe  in  equity  ;  in  regard  the  defen* 
dant  had  no  bill,  and  the  plaintif 
might  have  tried  ic  at  law«  without 
coming  into  equity.  .376 

On  a  bill  of  partition  no  cods  of  either 
fide,  becaufe  ic  is  for  the  benefit  of 
both  parties.  iHJ^ 

Lands  are  conveyed  in  truft,  as  to  one 
moiety  to  J.  an  infant  in  tail,  as  ,to 
the  other  to  B.  who  11  of  age  in 
tail ;  A,  the  infant  brings  a  bill  for 
a  partition ;  whereupon  the  court  de^ 
creed  a  partition,  but  that  the  trufteet 
Ihould  not  convey  till  the  infant  was 
of  age,  that  he  might  join  in  con- 
Erming  the  partition.  51^ 


Stoppage  no  payment  at  law  nor  in  e». 
quity,   unlcfs  under  fpecial  circum- 
ftances,  and  in  cafe  lof  matual  de- 
Bands, 
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'     |iiaads>  where  the  ballanccr  onty  is  rhcl 

A  l«ceipt  indorfed  figned  by  the  feller 
for  tite  porchafe  money,  if  the  mone^y 
be  not  really  paid»  u  oif  no  avail.    29^ 

/^jHaM/  ^  a  legacjtf  vide  l^Cjiacp  aut> 
Iregatee. 


dmrml  Pt^mntt^  h<w  itfeall  ht  afplUd. 

Ib  a  biU  to  compel  a  performance  of  ^n 
agreement  to  transfer  York-Buildings 
Hock*  the  bill  a)ledged»  that  the  phiin- 
tiS*  paid  6^.  as  earned,  and  the  plr^ 
^id  the  defendant  did  not  receive  ar 
accept  it  as  earncft  1  the  ptea  ill,  it 
|IQt  being  material  bow  or  in  ^hat 
manner  the  defendant  received  or  iic- 
ceptrd  it,  but  how  the  other  paid 
it  ;  for  €ukqvid  folviiur  /^vitur  ^d 
mtditm/olvituU.  30S 


A  p<^er  dtfinherited  by  his  anceftor  h  '^n- 
titled  to  the  favour  of  the  court,  and 
on  bill  and  anf^^er,  to  have  the  famuy 
deeds  brought  before  the  Mailer ^  \n 
order  to  fee  whether  any  thing  can  be 
difcovcre'd  to  his  advantage,  177 

Ingratitude  to  the  crown  for  a  peer  to  de- 
%ifc  away  the  cftate  from  the  honour. 

A  fcqueftratJon  »//f  is  the  fird  pre  ceJ^ 
againft  a  peer  or  member  of  the  houu 
of  commons  ;  but  if  there  be  a  fecjui:^ 
tration  titfi  again II  a  peer  for  want  of  an 
anfwer,  and  the  peer  puts  in  an  anfwcr 

'  which  is  infufficicnt,  yet  ihe  order  for  a 
(equeftration  (hall  not  be  abfolute,  but 
a  new  fequeflration  niji   fhall  iiTLie*, 

fderpctnftt*  See  alfo  limitations  ef 
Terms  for  Tears  under  title  ^ftatc 


A  perpetuity  defined. 


688 


f^etfonal  CSaee* 

moTf  a  per/onal  EftaH  paM  hi  apfliei  H 
txoturaU  the  Reit,  vide  Keai  CCatC. 

One  deviies  lands  to  truflecs  {n  iee,  in 
truft  to  appty  the  profits  thereof  i>ntfl 
fale  for  the  benefit  of  all  his  four 
children*  and  the  furvivors  apd  fur- 
vivor  of  them  equally,  and  on  fcthcr 
truH,  that  as  foon  as  the  trnftees  ihall 
fee  neceiTary  they  ihall  fell  the  pre- 
mifies,  and  apply  the  money  for  the 
benefit  of  his  four  childjRcn  eqaally,  to 
be  paid  at  twenty-one  or  marriage  ;  J, 
the  eldeft  of  the  four  children  attains 
twenty-one»  marries,  dies  without 
iflue  inteftate.  atni  leaving  a  wife ;  de- 
creed that  the  lands  being  in  ail 
events  devifed  to  be  fold,  tho*  the  time 
for  fale  was  left  to  the  executors,  was 
perfonal  edate,  and  jf.*s  widow  maft 
have  a  moiety  of  his  fhare,  and  that 
the  profits  of  the  land  until  fale  moft 
go  as  the  money  ari^ng  upon  fal^ 
would.  PageiiQ 

An  cftate  for  three  Jives  granted  to  /, 
his  executors  and  admiiiifbators,  is  a 
parfonal  eftate,  and  wil)  on  A.  's  death 
be  liable  to  his  debts  by  fimple  con^ 
tra^«  as  a  )eafe  for  years   would  be, 

plantations. 

When  an  application  is  made  for  a  fe« 
qucftration  to  the  foreign  plantations, 
it  ought  to  be  to  the  king  in  council. 

So  an  appeal  from  ^^crees  made  in  the 
plantations  lies  only  (Q  the  king  in 
councU-  ikid. 

I^Ute. 

Bj'wat  Words  it  JhtJl  pafs  fee  C^^ffoSf 
tion  of  CUo)li0. 

Oil  a  fqggeftion  of  |jrofs  (hiDd,  the  conrt 
will  vpon  an  original  bill  over-rule  a 

plea 
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plea  of  a  decree  and  a  report  made  and 
confirmed  thereon,  if  the  faggeftion 
of  fraud  be  not  denied.  Page  7  3 

Where  the  defendant  infifts  on  the  benefit 
of  the  ftatute  of  limitations  by  way  of 
anfwer,  he  (hall  at  the  hearing  have 
the  like  benefit  as  if  he  had  pleaded 
it.  145 

On  tim*  given  to  anfwer,  a  defendant 
may  put  in  a  plea,  for  that  is  as  an 
anfwer,  and  on  oatht  464. 


Vide  ^Maintenance ;  vide  Legacies  or 
Portions  vefied  under  title  itt^Ot'^ ; 
vide  Trufl  for  laifing  Portions  and 
Payment  of  Debts  under  title  Ctuft. 

One  has  feveral  daughters,  and  bein^ 
feifed  in  fee  charges  his  lands  witn 
1 000 A  a^ piece  to  his  daughters,  pay- 
able at  twenty- two  or  marriage,  and 
it  any  die,  then  to  the  furvivors,  but 
no  time  limited  when  the  additional 
portion  ihall  be  paid  to  the  furviving 
daughters  ;  if  one  dies  unmarried  be- 
fore twenty-two,  the  additional  por- 
tion (hall  not  be  paid  to  the  furviving 
daughters  until  the  dcccafed  daughter 
(hi^'Uld  have  come  to  twenty-two.    27 1 

If  I  fecure  a  portion  to  a  child  b^  deed 
payable  at  twenty. one,  out  of  land, 
and  the  child  dies  before  twenty-one, 
the  portion  (hal|  fink  into  the  land, 
and  not  go  to  the  executors;  fo  if  I 
devife  a  portion  to  a  child  oat  of  land, 
payable  at  twenty-one,  and  the  child 
dies  before  twenty  one,  the  pordon 
(hall  fmk  ;  alfo  it  ihall  fink  as  well  for 
the  benefit  of  the  b^neffa&ui  as  of 
the  b^ref  natus  |  fo  tho'  the  money 
given  to  the  child  be  not  faid  to  be 
for  a  portion,  if  it  appears  to  be  fo  in 
faft.  If  by  the  will  the  portion  be 
given  out  of  the  real  and  pcrfoual 
cfrate,  payable  to  the  child  at  twenty- 
oue,  and  the  child  dies  before  that 
time,  then  fp  much  as  will  arife  out 
of  the  perfonal  eilate  (hall  go  to  the 
executors  or  admini  lira  tors,  but  what 
would  arife  out  of  the  land  muil  fink. 

176 


Where  there  is  a  provi(b  In  a  will,  that 
in  cafe  what  is  left  to  one  daufhter 
ihall  exceed  in  value  what  is  given  to 
another,  the  former  (ball  refund  ft^ 
tanto ;  what  it  given  to  any  of  tht 
daughter's  children  is  to  be  looked 
upon  aa  given  to  the  daughter  lier* 

fclf-  fWSAl 

Hulband  by  marriage  (ettlement  iecnret 
a  portion  for  daughters  of  the  marriage 
in  default  of  iflite  raale;  there  is  one 
daughter  only;  the  iiuiband. furvives 
that  wife,  marries  again,  leaves  ilTiie 
by  his  fecond  wife,  and  dies  intcIUte^ 
the  daughter  by  the  6r(l  marriage  bo» 
ing  an  infant,  and  iier  portion  not 
then  due  ;  if  the  daughter  lives  till 
the  portion  is  due,  it  it  an  advance* 
ment  ^r0 /ii«/o,  and  m  aft  be  brought 
into  hotchpot  as  to  the  other  ilTue* 

Portions  fecurcd  by  fettlement  out  of 
land,  or  articled  fo  to  be,  are  not  to 
be  paid  out  of  the  perfonal  eftate,  437 

Provifion  i'or  a  child  by  a  fatl^er  by  will 
not  to  be  brought  into  hotchpot,  nor 
a  provifion  of  land  for  an  heir,       44^ 

Ufual  at  the  time  of  making  the  fiatoce 
of  diftribution  to  provide  for  children 
by  icttlementj  for  which  reafon  a 
provifion  by  fettleiiicut  i^  to  be  taJc^ 
as  an  advancement  /#«  tmmto.  44S 


)9o8ib(tttp« 

Two  article,  that  whatever  J.  S.  Iball 
by  his  will  leave  to  either  of  them 
(hould  be  equally  divided  betwixt 
both ;  foch  agreement  good,  and  (ball 
be  cai  ricd  into  execution  by  this  court  • 
alfo  .1  utter  this  one  of  them  cong-ives 
that  y.  5.  fnall  leave  part  of  his  eftate 
to  a  third  pcrfon  in  trull  for  him,  this 
is  wiiliin  me  articles.  ig^ 

Poifibilit)'  is  aflignable  in  equity  for  a 
valuable  coniideration*  6oi 


fvOfiM 


4  TaUi  rf  tie  Princtfal  MoHtn. 


•     lAaads,  where  the  ballanccr  onfy  is  ehcl 

A  l«ceipt  indorfed  figned  by  the  feller ' 
lor  tite  pDrchafe  money,  if  the  money 
be  not  really  paid»  u  oif  no  avail.    395 

faa^muU  of  a  Legacjt,  ride  Xtg/U^  auD 
Iregaree. 


Ib  a  biU  to  compel  a  performance  of  ^n 
agreement  to  transfer  Tork'BtHUings 
ibck»  the  bill  aHedged»  that  the  plain- 
tiS*  p^id  6^.  as  eame(V»  and  the  plea 
^id  the  defendant  did  not  receive  or 
accept  it  as  earncft ;  the  ptea  ill.  it 
|IQt  being  material  bow  or  in  what 
SHanner  the  defendant  received  or  a<:~ 
cepted  it,  but  how  the  other  p;iid 
it  5    for  ^MHfuU  fil'^tur  J^vitur   aJ 


A  p<^er  dtfinherited  by  his  anceftor  is  in- 
titled  to  the  favour  of  the  court,  and  ] 
on  bill  and  anfwer,  to  have  the  family 
deeds  brought  before  the  Mailer,  in 
order  to  fee  whether  any  thing  can  be 
difcovere'd  to  his  advantage,  177 

Ingratitude  to  the  crown  for  a  peer  to  de- 
%ife  away  the  cAate  from  the  honour, 

17S 

A  fcqueftratipn  »iji  is  the  (ird  procef* 
againft  a  peer  or  member  of  the  houfe 
of  commons  ;  but  if  there  be  a  fequcf- 
tration  niji  againll  a  peer  for  want  of  aii 
anfwer,  and  the  peer  puts  in  an  anlVcr 

■  which  is  infufficicnt,  yet  ihe  order  fgr  .1 
(equefbation  (hall  not  be  abfolute,  but 
a  new  fequcftration  niji   fhall  iiTue. 

fderpetnftt*  See  alfj  Imitations  cf 
Terms  for  Tears  under  title  ^ftatC 


A  perpetuity  defined. 


6S8 


f^etfonal  CSate* 

mort  a  perfMoi  Eftatf  paU  h  oppiieiH 
txomiwat$  the  Redt  vide  Keai  ^Satf . 

One  devifes  lands  to  tmflets  in  iee,  in 
truft  to  apply  the  profits  thereof  i>ntfl 
fate  for  the  benefit  of  all  his  four 
children,  and  the  furrivors  ajnd  fur- 
vivor  of  them  equally,  and  on  firthcr 
truH,  that  as  foon  as  the  trn flees  fhall 
fee  neceiTary  they  fhall  fcll  the  pre- 
miffes,  and  apply  the  qnon^y  for  the 
benefit  of  his  four  childj^n  eqdally,  to 
be  paid  at  twenty-one  or  marriage  ;  J, 
the  eldeft  of  the  four  children  attains 
twenty-one,  marries,  dies  without 
iiTue  inteflate.  atni  leaving  a  wife ;  de- 
creed that  the  lancU  being  in  all 
events  devifed  to  be  fold,  tho*  the  tiroe 
for  fale  was  left  to  the  executors,  was 
perfonal  edate,  and  J.*s  widow  maft 
have  a  moiety  of  his  fhare,  and  that 
the  profits  of  the  land  until  fale  muft 
go  as  the  money  ari^ng  upon  faic 
would.  Page  iiQ 

An  edate  for  three  lives  granted  to  A^ 
his  executors  and  admiiiiftrators,  is  a 
parfonal  cftate,  and  will  on  A-  's  death 
be  liable  to  his  debts  by  fimple  con* 
tra^«  as  a  leafe  for  years   would  be^ 

^iaittattonfl. 

When  an  application  is  made  for  a  fc* 
qneftration  to  the  foreign  plantations, 
it  ought  to  be  to  the  king  in  council. 

So  an  appeal  from  decrees  made  in  the 
plantations  lies  only  (q  ^e  king  in 
councU.  ikid* 

I^Ute. 

Bj'wat  Words  it  Jhall  p^fs  fee  C^^yoSf 

tion  of  CUo^ns. 

Oil  a  fqggeftioi^  of  p-ofs  f^a^d,  the  conrt 
will  i^pon  an  original  bill  over-rule  4 

plea 


plea  of  a  decree  and  a  report  made  and  |  Where  there  is  a  provifo  In  a  will,  that 


confirmed  thereon,  if  the  foggeftion 
of  fraud  be  not  denied,  P^i'71  \ 

Where  the  defendant  infills  on  the  benefit 
of  the  ftatute  of  limitations  by  way  of 
anfwer,  he  (hall  at  the  hearing  have 
the  like  benefit  as  if  he  had  pleaded 
it.  H5 

On  tini*  given  to  anfwer,  a  defendant 
may  put  in  a  plea,  for  that  is  as  an 
anfwer^  and  00  oatht  4^4 


Vide  ^Maintenance ;  vide  Legaaes  or 
Portions  Vified  under  title  Itegacp ; 
vide  Truji  /or  taijing  Portions  and 
Pajmint  of  Dthts  under  title  CtuQ. 

One  has  feveral  daughters,  and  being 
feifed  in  fee  charges  his  lands  witii 
1 000/.  a- piece  to  his  daughters,  pay- 
able at  twenty-  two  or  marriage,  and 
il  any  die,  then  to  the  furvivors,  but 
no  time  limited  when  the  additional 
portion  (hall  be  paid  to  the  furviving 
daughters ;  if  one  dies  unmarried  be- 
fore twenty-two,  the  additional  por- 
tion (ball  not  be  paid  to  the  furviving 
daughters  until  the  dcceafed  daughter 
(hi»uld  have  come  to  twenty- two.    271 

If  I  fecurc  a  portion  to  a  child  hy  deed 
payable  at  twenty. one,  out  ot  land> 
and  the  child  dies  before  twenty-one, 
the  portion  (hal|  fink  into  the  land, 
and  not  go  to  the  executors ;  To  if  I 
devife  a  portion  to  a  child  out  of  land, 
payable  at  twenty-one,  and  the  child 
dies  before  twenty  one,  the  portion 
(hall  fink  ;  alfo  it  (hall  fink  as  well  for 
the  benefit  of  the  b^resfa&us  as  of 
the  hi^res  natus  \  fo  tho*  the  money 
given  to  the  child  be  not  faid  to  be 
for  a  portion,  if  it  appears  to  be  fo  in 
faft.  If  by  the  will  the  portion  be 
given  out  of  the  real  and  perfoual 
clrate,  payable  to  the  child  at  twenty- 
owe,  and  the  child  dies  before  that 
time,  then  fp  much  as  will  arife  out 
of  the  perfonal  eilate  (hall  go  to  the 
executors  or  admini  lira  tors,  but  what 
would  arife  out  of  the  land  muft  fink. 

•7^ 


in  cafe  what  is  left  to  one  daughter 
fhall  exceed  in  value  what  is  given  to 
another,  the  former  (hall  refund  ft^ 
tanto ;  what  is  given  to  any  of  the 
daughter's  children  i$  to  be  looked 
upon  ai  given  to  the  daughter  hat* 

feif.  fnn^i 

Hulband  by  marriage  Settlement  iecuret 
a  portion  for  daughters  of  the  marriage 
in  default  of  ifiite  male;  there  is  one 
daughter  only;  the  liufl»and  ftirvii^es 
that  wife,  marries  again*  leaves  ilToe 
by  his  fecond  wife,  add  dies  inteilate^ 
the  daughter  by  the  firft  marriage  be* 
ing  an  infant,  and  her  portion  not 
then  due  ;  if  the  daughter  lives  till 
the  portion  is  due,  it  is  an  advance* 
mcnt  fro  Unto,  and  m  aft  be  brought 
into  hotchpot  as  to  the  other  iflue. 

41f 

Portions  fecurcd  by  fettJement  out  of 
land,  or  articled  fo  to  be,  are  not  to 
be  paid  out  of  the  perfonal  eftate,  437 

Provifion  for  a  child  by  a  father  by  will 
not  to  be  brought  into  hotchpot,  nor 
a  provifion  of  land  for  an  heir*       440 

Ufual  at  the  time  of  making  the  ftatute 
of  diftribution  to  provide  for  childreii 
by  fcttlementj  for  which  reafon  a 
provifion  by  fettleuicnt  id  to  be  talc^ 
as  an  advancement  j^to  /mato,         448 


Two  article,  that  whatever  y.  S,  (hall . 
by  his  will  leave  to  either  of  them 
(hould  be  equally  divided  betwixt 
both  ;  fuch  agreement  good,  and  fliall 
be  cai  ricd  into  execution  by  this  oourt ; 
alfo  if  a^cer  this  one  of  them  cong-ives 
that/.  S.  fnall  leave  part  of  his  eftate 
to  a  third  pcrfon  in  trull  for  him,  this 
is  wiiliin  tHe  articles.  13^ 

Polfibility  is  a(rignable  in  equity  for  a 
val  uable  conficUrauon*  60S 


f90]D6t 


■4  r«te  <  tht  Printipil  Mutiru 


^toer  anft  Crecotion  ttetetf. 

« 

b  mhat  Cafit  Equity   wiit  J^p  a  Jeftc- 
tivf  Extiution  •faPo^tr. 

Tnitttt  for  life  with  power  to  make  a 
jmatore, -remainder  over,  tenant  for 
life  corenants  to  make  a  jointure  to  a 
wifc  in  confideration  of  marriage  by 
virtue  of  his  power  or  otherwife,  of 
joc/.  fir  amum^  and  diet  before 
Bialnng  the  jointure;  equity  will 
Biake  it  good.  Fagi  212 

Hviband  having  a  powrr  to  make  a  join- 
ture to  his  wife  by  deed,  does  it  by 
will,  and  (he  has  no  other  provifion ; 
equity  wiil  make  this  good.  489 

Being  only  a  defective  execution  of  a 
power}  ftcms  of  a  non-execution.  490 

Baron  and  feme  feifcd  in  fee  in  right  of 
the  itxnt^  by  deed  and  fine  fettled  the 
premilTes  to  the  ufe  of  the  baron  and 
frme  for  their  lives,  remainder  to  their 
irk,  &C*  ion  in  tail,  remainders  to 
the  daughters  in  tail,  remainder  to 
the  huA>and  and  wife  and  their  heirs, 
with  power  to  the  baron  during  the 
joint  lives  of  him  and  his  wife,  by  his 
laft  will,  or  any  writing  purporting  to 
be  hit  lad  will  under  hand  and  (eal, 
attelled  by  three  witnefles,  if  baron 
dies  before  his  wife,  to  charge  the 
premises  with  2000/.  The  like 
power,  mMtmiis  muttmdis^  to  the  wife, 
if  Ibe  die  firft,  to  charge  the  premiffes 
with  the  like  fum  ;  hufband  by  will 
under  hit  hand  attciled  by  three  wit- 
nefles,  but  not  fealed.  charged  the 
premises  with  2000  /•  held  void,  be. 
inc  without  a  feal.  506 

Equity  aids  a  defe^ive  execution  of  a 
power,  if  for  a  raluable  confideration, 
and  this  againft  a  remainder-man,  or 
one  not  claiming  under  the  power. 

623 

Teoant  for  life  with  power  to  make  a 
jointure  of  lOo/.  ptr  annua,  for  tvcry 
1000/.  which  he  has  with  his  wife, 
covenantf  00  marriage  to  make  a  join- 
ture accordingly,  and  alio  to  tnake  an 
additional  jointure  OR  receiving  or  be- 
comieg  intitkd  to  any  further  money 


in  right  of  the  wife ;  after  tlie  deatk 
of  the  hufband  the  wife  becomes  in- 
titled  to  an  additional  fortune;  flie 
fhall  not  compel  the  remainder-man 
to  make  an  additional  jointure  on  her 
on  this  account  $  but  on  the  other 
hand  the  httiband's  creditort  (hall  not 
take  from  the  wife  this  additional 
fortune*  Fa^t  64S 


cation. 


See  Sf  M« 


fBietOfttiDe  of  tfie  Crobm. 

When  an  application  if  made  for  a  fe- 
queftration  to  the  foreign  plantations, 
it  ought  to  be  to  the  king  in  council. 

26a 

So  an  appeal  from  a  decree  made  in  the 
plantations  lies  only  to  the  king  in 
council.  fi/V. 

ut.  is  indebted  to  B*  who  outlaws  J^ 
and  C.  having  goods  of  ^f.'t  in  his 
hands,  B.  brings  a  bill  againft  C.  for 
a  difcovery  thereof ;  he  ought  ^t9l  to 
have  a  grant  of  thefe  goods  from  the 
crown,  which  it  not  dtjwrt^  bnt/ar 
gratii.  269,  270 


fdjefentatfoti  to  a  Clm^  n  C(K4d« 

If  an  advowfon  only  be  mortgaged,  and 
becomes  void,  it  (eems  the  mortgagee 
is  to  prefent,  efpecially  if  in  the  deed 
the  agreement  be  that  he  (hall  pre* 
fent;  but  where  one  mortgages  t 
manor  with  ao  advowfon  appendant, 
and  the  church  becomes  void,  the 
mortgagee,  though  in  poffeflion,  /hall 
not  prelent  until  the  mortgage  is  lore- 
clofed.  404 

Mortgagee  of  an  advowfon  prefents ; 
the  bill  brought  by  the  mortgagor 
mud  be  within  fix  months,  in  the 
fame  manner  as  a  fuan  mftdit.    ^05 


If  an  ambaflador't  fervant  brings  a  bill, 
he  mqft  give  fecurity  to  anfwer  cots, 
as  being  a  perfon  privileged.         49  a 

l^^octCi 


A  Table  of  ihi  Principal  MittifSw 


l^^oceDl.    See  more  under  Contempt. 


Stttpmxa. 

Where  an  infant  is  defendant,  the  fervice 
of  the /mtpofHa  to  hear  judgment  muA 
be  on  the  guardian,  not  on  the  in- 
fant. Fa^i  643 

Stquiftratitn. 

The  coart  of  chancery  in  $ngland  may 
grant  a  fequeftration  againll  the  de- 
fendant in  IrelanJ^  but  it  muft  be  after 
a  fequeilration  taken  out  here,  and 
nulla  homa  returned*  *      %6i 

When  an  application  is  made  for  a  fe- 
queilration to  the  foreign  plantations, 
it  ought  to  be  to  the  king  in  council. 

262 

Where  the  fherif  has  the  amerciaments, 
a^  in  LomditH^  the  courfe  was  to  grant 
a  meiTenger  to  bring  in  the  body  on  a 
cepi  corpus  re'turn^ ;  but  now  the 
pradice  is  to  deny  a  melTcnger,  and 
order  the  flieriff  to  bring  in  the  body, 
elfe  the  (heriff  to  pay  the  plaintitf  all 
the  cods,  301 

A  fequeftration  nifi  is  the  firft  procefs 
againft  a  peer,  or  member  of  the  houfe 
of  commons ;  but  if  there  be  a  fequef- 
tration nifi  againft  a  peer  for  want  of 
an  anfwer,  and  the  peer  puts  in  an 
anfwer,  i^ich  is  infufficient,  yet  the 
order  for  a  fequeftration  (hall  not  be 
abfolute,  but  a  new  fequeftration  nifi 
ftiall  iffue.  385 

Latterly  the  pradUce  has  been,  that  if 
the  defendant  appears  to  a  bill,  and 
ftands  out  in  contempt  to  a  fequeftra- 
tion, the  caufe  is  fet  down  to  be 
heard,  and  the  record  of  the  bill  pro- 
duced, and  taken  pro  confiffo  ;  but  if 
time  be  given  to  a  defendant  to  anfwer, 
though  after  fequeltration,  and  tho' 
the  anfwer  be  reported  infulHcient,  yet 
tJie  bill  ftiall  not  be  t<iken  pro  confejjh, 

556 

The  only  way  upon  a  decree  for  a  debt 
CO  afted  land,  is  to  proceed  for  a  con- 
tempt  to  a   fcqueftratiuD  i    but  fuch 


fequeftration  abatet  by  the  death  of 
the  party,   which  an  extent  does  not* 

Attachmint% 

The  attachments,  on  which  an  order  for 
a  ferjeant  at  arms  is  grounded,  majft 
be  entered  in  the  regifter's  office,  elft 
it  is  ir/egular.  6jj 

f^loStS*    See  Trufifor  raifing  J>WighmM 
Portions  under  title  Cni0. 

fdcoctK^n  9nsF«    Vide  Jlnftnt. 


)durcbaCt  and  ^lO^Ut^  and  |Bito 
€t)a(t  S^QTXtlt^     See  alfo  Lis  ftndem. 

One  (eifed  in  fee  devifes  lands  to  hii 
grandaughter  for  life,  remainder  to 
his  right  heirs  male  for  ever,  and  dies* 
leaving  his  grandaughter  his  brir  aC 
law,  and  a  deceafed  brother's  fon  hia 
next  heir  male ;  the  devife  of  the  re* 
mainder  is  void,  it  being  neceft^arf 
that  he  who  claims  as  heir  male  by 
purchafe,  muft  be  heir  as  well  as  heir 
male,  i 

By  the  ftatutc  of  1 1  (^  12  ^.  j.  cap.  4.. 
a  papift  is  difabled  not  only  from  pur* 
chafmg  lands  himfelf,  but  alio  fronji 
taking  lands  either  by  devife  or  fettle* 
ment,  the  vjoxA  pur^biift  being  ufed  in 
coutradiftinction  to  the  word  de/ccni.  3 

One  poftefFed  of  a  term  devifes  it  to  A. 
and  makes  B.  his  executor,  and  dies« 

-  leaving  feme  debts ;  if  the  executor 
fells  the  term,  the  purchafer  ftiall  hold 
it  again  ft  the  devifee ;  yrr«/ if  fold,  at, 
an  under  value,  or  if  the  purchafer 
knew  that  there  were  no  debts,  or 
thit  the  debts  were  or  could  be  paid 
without  breaking  in  upon  this  fpecific 
legacy.  »  148 

The  court  will  not  compel  a  purchafer 
under  a  decree  to  accept  a  doubtful 
title.  201 

A  receipt  indorfed  ftgned  by  the  feller 
for  the  purchase  money,  if  the  mo* 
ney  be  not  really  paid^  is  of  no 
avail.  ^        29J 


A  TM  ofihi  Pfinsipal  MoHifU 


A  reverfion  cxpc6lant  on  an  eftatc  foi  life 
is  decreed  to  be  fold  ;  j&.  is  confirmed 
the  befrpurchafer,  and  the  order  made 
abfoldtc  the  ill  of  Januarf  17 24;  on 
the  — —  day  oi  January  1716^  B.  is 
ordered  to  bring  his  money  into  the 
b%nk  s  the  life  drops ;  as,  if  the  life 
kad  dropped  the  next  day  after  the  re- 
port of  J^/s  being  the  bcft  purchafcr 
WOAt  abfolutc>  the  purchafe  mud  have 
flood,  and  as  from  that  time  the  life 
Upas  wearing,  fo  from  that  time  the  pu^- 
chafer  ought  to  pay  intereil.  Page  410 

A  widow  of  a  freeman  of  London ^  who 
kfl  children  and  died  intelhite,  was 
entitled  to  four  ninths  of  his  perfonal 
eftate,  and  having  by  deed  aiTigned 
Ifever  her  four  ninths  for  her  feparate 
lAft  in  cafe  of  marriage,  to  fuch  per- 
iuis  as  fhe  fhould  appoint,  and  for 
want  of  fuch  appointment,  then  t(S 
her  children  |  the  widow  intending  to 
ttarry  t  (^ond  hufband,  by  another 
deed,  to.  which  the  hufband'  was 
party,  in  confideration  of  the  intend'^ 
ed  marriage,,  and  of  a  fettlement  made 
OQ  her  by  him,  recites,  that  if  (he  did 
Bot  difpofe  of  her  four  ninths>  the 
kufband*  would  be  entitled  thereto  j 
Mid  then  afiiens  it  over  to  trullces,  in 
truft  for  the  intended  hufband  during 
their  joint  lives,  fubjedl  to  her  control 
and  difpofal  by  writing,  after  which 
flie  dies  without  difpofing  of  it ;  de- 
creed the  fecond  huiband  is  as  a  pur- 
chafer,  and  the  recital,  that  he  would 
be  entitled  to  it  if  the  wife  fhouJd  not 
difpofe  of  it,  was  a  gift.  533 


Ideal  Cfttte.  See  Matters  contro<vtrted 
het'sK^in  the  Heir  and  Executor,  under 

Qeir,  alfo  Ssrecmenc. 

When  and  *where  not  the  perfonal  Ejlate 
ft>all  or  Jball  not  he  a pf^ lied  in  Exenera- 
ration  of  the  real  Eflate. 

ONE  feifed  in  fee  of  a  real  and 
poflcfled  of  a  perfonal  eltate,  by 
will  directs  that  his  legacies  be  paid 
out  of  his  real  cftate,  and  devifes  his 
pcrlbnal  eiiaie  to  his  children  ;    his 


children  fhall  have  the  perfonal  eftati 
free  from  the  legacies,  but  charged 
with  the  debts,  and  the  real  c^te  only 
(hall  be  charged    with  the   legacies* 

Page  366 

Portions  fecured  by  fettlement  out  of 

land,  or  articled  fo  to  be,  are  not  to 

be  paid  out  of  the    perfonal  eftate* 

437 
If  a  mortgagor  borrows  money,  though 
there  be  no  covenant  in  the  mortga* 
gee's  deed  to  pay  it,  yet  his  executed 
will  be  decreed  to  pay  the  money  in 
difcharge  of  the  land  defcended  to  th^ 
heir.  ^^j 

If  one  mortgaged  lands  and  dies,  hi« 
perfonal  ellatc  (hall  go  in  eafe  of  the 
real  j  tut  if  J.  feifed  in  fee  mortga- 
ges his  land,  leaving  B.  his  fon  and 
heir,  and  B.  dies  leaving  C.  his  heir| 
B\  perfonal  elbite  (hall  not  be  ap- 
plied to  pay  this  mortgage,  becaufe 
it  was  not  ^.'s  debt ;  fo  chough  the 
mortgage  being  transferred  in  B.'% 
time,  B.  covenants  to  pay  the  money, 
yet  the  debt  not  being  originally  the 
debt  oi  B.  his  covenant  is  only  as 
furety,  and  the  land  the  original 
debtor,  which  C.  (hall  therefore  take 
cum  onere,  55^ 

IRecognftance.    Vide  under  title  f^u 
caruifg. 

Cefui  que  truft  in  tail  brings  a  bill  again! 
his  truflees,  to  the  intent  they  ihould 
join  in  a  recovery ;  this  not  proper, 
but  it  is  proper  to  pray  that  the  trultcci 
may  convey  the  preraifies  to  cefui  que 
truft  in  tail,  who  may  then  fufter  a  le- 
covery ;  tho*  if  the  trullees  are  alfp 
trullees  for  arty  annuities  fublifting, 
they  are  not  (;ompellablc  to  part  wirJi 
the  legal  eflate  out  of  them  to  the 
ceftki  que  truft  in  X^A*  134 

Sclcare. 

Where  one  by  will  gives  a  debt  which  XJ 
owing  to  him,  this  cannot  in  llrittneli 
operate  as  a  reieaie.  ^jz 

ikts 


A  Table  cf  the  Principal  Moterth 


A  cbmmitoon  of  review  to  reverfe  a  fcn- 
icnce  given  by  the  court  of  delegates 
is  matter  of  difcrctioii,  not  rf  right; 
and  if  it  be  a  hard  cafe,  the  chancellor 
will  advifc   the    crowa    to    deny  it. 

Pa^e  199 

Sctidcatloo.    iK^bocatioti  oC  a  Chilli 

Uilder  title  tZlHU 

Where  in  a  truft  term  Co  raifc  portions 
there  is  a  power  for  the  hu(b  md,  with 
confent  of  tru flees,  to  revoke  the  ufes 
In  the  fettlement;  this  fufpends  the 
vcftitlg  of  the  portion .  '      *  ?  * 

If  one  has  made  himfelf  tenant  for  life 
of  lauds  in  Dale,  with  a  power  by  any 
writing,  tiff,  to  revoke  thefe  ufes  and 
limii  new  ones ;  and  he  afterwards  by 
will  dcvifes  all  his  lands  in  Dale.  i^c. 
to  J*^S,  having  no  other  lands  in 
Dale,  itxcept  thefe ;'  thef  fliall  pafs, 
if  the  will  be  circum  danced  as  the 
power  requires,  though  no  ineAtiuii  be 
ni^dc  of  the  power.  41 5 


ibatlsfaSion.    See  alfo  title  iLegacB* 


A  Legacy  given  to  7.  S.  fhall  not  be 
taken  to  be  a  fatisfadion  of  a  fub- 
fequentdcbt.      •  ^  343 

Httfband  by  will  gives  an  annuity  of 
10/.  per  annum y  to  his  niece  A.  an 
annuity  of  \oL  per eumum,  to  his  niece 
B,  and  makes  his  wife  executrix ;  the 
wife  by  her  will  gives  10  A  per  annum,  to 
the  r«iid  A,  and  10/.  per  annum,  to  the 
faid  fl.  to  take  cffeft  upon  the  con- 
tingencies of  their  furviving  their  re- 
fpcdive  mothers;  thefe  mult  be  in- 
tended additional  annuities,  and  not 
in  iatisfiiClion  of  thofe  given  by  her 
hulband**;  will ;  fj  though  not  given 
upon  iuch  conringencica,  and  greater 
in  point  of  duration,  yet  if  not  ex- 
prcdi^d  by  the  wife  to  be  in  futi&fadion 


of  the  anniitties  giv^n  tiy  the  httflMHid* 
the  court  will  allow  them  the  annuities 
givert  by  both  wills*    .  Pa^  55 J 

On4^  gt<es  a  bond  on  his  marriage^  either 
within  four  months  to  fettle  lands  of 
100  /.  per  annum,  on  his  wife»  or  tkut 
his  heirs,  execators,  ^r.  ihall  pay  her 
2000  A  within  four  months  after  Ut 
death;  hulband  after  this  deviies  C9 
his  wife  lands  of  88/.  fer  eutnuMy  thii 
ihall  not  be  taken  in  part  of  the  lOoJL 
per  wmum^  but  only  at  a  beaevoleace* 

Money  and  land  beitig  things  of  a  dit^ 
ferent  kind,  the  one  though  of  greater 
value,  (hail  never  be  takeii  in  ^ 
tisfa^ion  of  the  other^  unlefs  fo  ex> 
prell'ed*  616 


On  an  anfwer*s  being  reported  not  Icaii- 
dalous  or  impertinent,  if  Che  plaintiff 
except  to  the  Mailer's  icport,  he  invft 
(hew  fpeciaily  wheretn  it  is  fcandalpw 
or  impertinent^  '    iSl 

Where  a  bill  or  anfwer  is  referred  for 
fcandal  and  reported  to  be  fcandalouH 
if  the  Maiier  hai  once  expui^ed  this 
fcandal,  the  party  cannot  except,  as 
it  will  not  appear  on  record  what  that 
fcandal  was  ;  and  it  was  the  party's 
own  fault  that  he  did  not  except  to 
the  report  fooner.  iSx 

I  The  defendant  having  anfwered  the  bilj* 
cannot  aiterwaxds  rexer  it  for  fcandal. 

3ti 


dc()(M>l  and  dc^oU£9^1tcri. 

The  king  founds  a  fchool  and  endows  it, 
appointing  governors  who  have  the 
legal  eilatc  0/  this  endowment  veiled 
in  them»  but  there  are  no  exprtfs 
word^  appointing  them  vilitors ;  re* 
folved  a  commiliicn  may  iifue  to  viHc 
and  call  to  an  account  thefe  governors. 

i&cotlani^. 

A  copyholder  in  fee  by  will  charges  his 
land^  with  his  dcbtj  -,  the  land&  being 
i:i  England,  and  the  heir  an  inf4nt  in 

^(.•tland. 


jtTMi  rfihi  Principal  Matters* 


ScgfUauit  the  creditors  bring  a  bill  to 
have  their  debts  ^aid  out  of  the  copy- 
hold ptemifes ;  whereupon  the  heir 
appears*  and  there  is  an  attachment 
for  want  of  an  anfwer;  bat  the  heir 
being  an  infant,  the  next  ftep  is  to 
bring  up  the  b«dy  ;  the  heir  being  in 
Si^tuinJp  and  out  of  the  reach  of  the 
procefs  of  the  court,  the  plaintiff  can- 
■aot  brinp  up  the  body ;  the  infant  ihall 
anfwer  by  a  certain  time,  or  (hew 
caafe  why  a  receiver  ihould  not  be 
.appointed.  ^  Page  ^og 

Whether  a  leasehold  eftate  in  Scotland 
caa  be  valued  here  as  peribnal  aiTets, 
«t  a  leafehold  in  Ireland  may.         622 

jbetutfttation.    Vide  under  IDectee. 

SbittaxMtn  and  3ncttmbr«nct0,  3uDg< 
tnent0,  jkumtcianl)  iftecosni^ance. 

Wheiv  the  oognizee  of  a  fUtute  extends 
lands  in  one  county,  which  extent  is 
afterward!  returned  and  filed,  yet  all 
the  lands  of  the  cognizor,  though  in 
other  counties,  fhul  be  made  liable 
upon  an  application  in  chancery.       9 1 

Third  mortgagee  buys  in  the  firil,  tho' 
pending  a  bill  brought  by  the  fecond 
a^ortgagee  to  redeem  the  firft,  yet  the 
third  loiortgagee  ihall  tack  the  firft  to 
kis  third  mortgage.  491 

If  a  creditor  by  judgnjent,  ftatute  or  re- 
cognisance, buys  in  the  firft  mortgage, 
he  ihall  not  tack  it  to  his  judgment, 
becaufe  he  did  not  lend  his  money  on 
the  credit  of  the  land,  has  no  prefent 
right  therein,  nor  can  be  called  a  pur- 
chafer.  ^  ibid* 

If  ^  puifne  mortgagee  buys  in  a  judg- 
ment or  ftatute,  being  the  firil  incum- 
brance, be  ihall  hold  until  by  law  he 
Gttibeevi^ed.  493 

The  i^t^  mortgagee  lends  a  further  fum 
to  the  mortgagor  upon  a  ftatute  or 
judgment  ;  he  ihall  retain  againft 
mefne  mortgagees  till  the  ftatute  or 
judgment  is  paid.  494 

If  a  puifne  mortgagee  buys  in  a  prior 
judgment  extended  on  an  elegit  at  an 
under  value,  he  ft^all  hold  the  extent 
till  evi^d  at  law.  ibid. 


But  in  all  thefe  cafes  there  muil  not  be 
notice  of  the  mefne  incumbrance  whea 
the  money  is  lent.  Pagi  49J 

If  a  puifne  incumbrancer  buys  in  a  prior 
mortgaip,  and  the  legal  title  be  in 
a  truftee,  or  in  any  third  peribn,  the 
buying  in  fuch  mortgage  will  not 
avail ;  but  in  all  cafes  where  the  legal 
eibte  15  ftanding  out,  the  incnm* 
brances  muft  be  p^d  according  to 
their  priority.  ibid. 


On  a  fliip's  being  repaired  in  the  river 
Thmmap  and  fitted  out  there  mth  iiaW 
rigging  and  apparel,  the  ihip  herielf 
is  not  liable,  but  the  owners ;  /uus 
if  repaired  or  fitted  out  at  fea,  where 
the  mafter  alone  may  hypothecate  the 
ihip.  ^6-j 

JbtXitiXtn-    Vide  9ttO|net« 


ifrmittMi^ca  0^  ot^r  ^tocb. 

One  transfers  Soutb-fea  ftock  by  virtue  of 
a  forged  letter  of  attorney ;  the  tranf- 
itr  adjudged  void,  and  the  right  owner 
not  hurt,  and  the  dividends  receive>i 
under  this  forged  letter  of  attorney 
to  be  taken  back  from  the  aiEgnee  and 
reftorcd  to  the  right  owner.  76 

A  goldimith,  without  any  orders  from 
the  proprietors,  fubfcribing  lottery 
orders  into  the  Soaib'/ea,  iadepinified 
by  ad  of  parliament..  166 

In  a  bill  to  compel  a  performance  of  an 
agreement  for  transferring  gooo/.iVir 
buildings  ftock  at  7  /.  5  x.  /#r  cent,  de- 
fendant  demurred,  but  demurrer  over- 
ruled, for  the  cafe  may  be  attended 
with  fuch  circumftances  as  may  make 
it  juft  to  decree  a  fpecific  performance 
of  the  parties  own  agreement,  or  at 
leaft  to  pay  the  dilFerence.  304 

The  judges  equally  divided  on  this  quef- 
tion,  whether  a  cohtradl  for  ftock  be 
within  the  ftatute  of  frauds,  which 
n>entions  goods^  wares  and  roerchan- 
dizesj  fo  ai  to  require  the  contrad  to 


A  Tahlf  ^f  ih  Principat  MttUfh 


fed  U  ^tUg,  or  earneft-motiey  to  be 
paid,  ,    .  Page  308 

buying  and  felling  of  ftock  will  not  make 
6ne  a  bankrupt.  ibhl. 

A»  who  is  a  truftee  for  B.  of  1000/. 
^•uth'fea  ftocki  at  the  defire  of  B. 
borrows  4000/.  on  thb  ilock  of  the 
company ;  and  B.  receives  the  money  ; 
jf«  pays  the  10/.  fer  cent,  upon  the 
late  a«^  of  7  Geo.  1 .  to  be  difcharg- 
ed  of  the  loan ;  though  B.  had  for* 
bid  the  payment^    yet  he  is  liable. 

453 

Affeeidt  3l>ebfre  0^  iUt^ti.     See  un- 
der title  Itesac^  ann  &cgatte. 

jibpedfic  1dcrfo;mancc.  See  Agreenmn 
^hen  to  be  ptrfarmed  in  Specie,  and 
njifbtn  not,  under  title   3grecmeni. 


iDpiritual  Court* 

Theflatute  of  diftribution  made  in  fkvobl^ 
of  the  pra^ice  of  the  fpiritual  court. 

44 » 

j^tattlte  of  ]LimitaUOtt0v    See  %,imk 
latiotii.  f 


ji^tattttei  Vide  ^iiuxititd* 
• 
Where  the  cognizee  of  a  ftatute  extends 
lands  in  one  county,  which  extent  is 
afterwards  returned  and  fiied>  yet  all 
the  lands  of  the  cognizor>  though  in 
other  counties,  fhali  be  made  liable 
Upon  an  application  in  chancery.     91 

gtvkfQ$M*     Vide  (^OCCff* 

The  court  teuder  of  difchafging  ay«/H 
fiica^it.  2Q2 

jbuxui* 


A.  afterwards  jointilrts  his  Wift  In 
fome  lands,  without  notice,  either 
to  the  wife  or  hei-  friends,  of  this  re* 
cognizance^  and  devifes  his  real  abd 
|>crfonal  eftate  to  B.  one  of  his  fu^. 
ties,  and  dies ;  firft  the  perfonal  c* 
flate  of  A.  the  principal  (hall  b«  ap* 
plied  towards  fatisfying  this  rfccpgni- 
zancei  then  his  lands  devlfed)  thft 
devifee  being  a  volunteer  \  titxt  the 
faraphtrnalia  of  the  wife  of  A,  the 
principal,  and  laftly  the  kWo  fttr«ties 
(hall  contribute  to  makt  op  the  de- 
ficiency. Ptf^^  jj^g 

i&tttWboj.    VidcalfojWtlletwintd* 

A  guardianfliip  is  dcVifcd  to  thi^,  with- 
out faying  to  eke /ttr<ui*0ors  er/mrvi'v^f 
rf  them  I  yet  the  furvivor  (hail  have  It. 

ida 

Baron  and  feme  bring  a  bill  to  fedMmi 
defendartts  pleads  and  the  plea  beihg 
bver-ruled  5  A  cofts  are  given  to  iJle 
plaintiffs,  baron  dies  |  the  ftme  B/ 
ibrvivorihip  ihall  have  the  cofts.     496 

Where  a  bond  is  given  to  a  battJtt  and 
feme  during  the  coverture,  it  (hall  on 
the  death  of  the  baron  furvive  to  the 
wifci  .^^ 

A.  makes  two  executors,  M^  and  C*  ap* 
pointing  them  refiduary  legatees^  B% 
dies  I  the  whole  fhail  furvive  to  C* 

$29 

Where  a  bare  authority  is  given  to  twO| 
it  ihall  not  furvive  wichout  exprels 
words  for  that  purpoft.  6a9 


Cenanuf  in  Cotnmoti.    Vi4e  Hotin 
tenant0« 

Ccni^ct  of  id^oitep.    Vide  j^o/tgagi^ 

CcftnCo^yearf.  y\ittfiai$/orrtmf. 

Tern  attindani  $ie  tit  tntirffnmi. 


jH  *oixeiie< 
A*  is  principal  in  a  recognifcaftCe  for         '  ^/fl^i-^^r/ afterwardt  purckofet'iiilJ 
JoOoV.  and  b.  and  C.  are  furetics^  I  ^fee-finipk  in  ^.'t  oaQie^  aod  devik^ 


Vol.  U. 


^  PoflHTed  of  a  tfrin  for  500  yeati  ia 

dnrikt 
'Am- 


T  I 


A  Tibii  rf  the  Principal  Matters. 


BUtk'Ocre  to  J,  S.  in  fee,  bat  the 
uill  Is  not  attclted  by  three  witnefTes  ; 
tj.c  icrm  fh^ill  not  pafii,  bccaufe  at- 
tendant on  and  part  of  the  inherit- 
ance. Page  236 

Cimber. 

if.  tenant  for  life,  with  rem:undcr  to  his 
Arlt,  i^c.  fon  in  tail,  remainder  to 
£,  for  life,  remainder  to  his  hrft,  (jTt. 
fon  in  tail,  remainder  to  C  in  tail  ; 
^.  cuts  down  timber;  J,  and  £. 
having  no  fnn  born,  C.  is  entitled  to 
the  timber  both  in   law   and  equity. 

240 

A.  feifed    in  fee  of  lands  dcmifcd  the 

prcmifTes  to  truftces  J5  C.  and  D.  for 

'  500  years,  in  truH  to  pay  debts,  and 
for  a  charity  ;  £.  one  of  the  tru flees 

.  being  in  pofleffion,  and  as  a  receiver 
appointed  by  the  court,  cuts  down 
looo/.  worth  of  timber,  D,  one  of 
the  other  trullces  confcniing ;  B.  the 
truftee  for  the  charity,  or  as  receiver, 
ought  not  to  take  advantage  of  his 
having  poiTefficn,  without  which  he 
coald  not  cut  down  the  timber ;  yet 
the  timber  mull  be  valued  according 
to  uhat  it  would  be  worth  at  the  end 
of  the  term.  397 

A  truiiec  of  a  term  of  years  for  a  charity 
purchafes  the  revcrfion  in  fee ;  he  ihall 
not  cut  down  the  timber  ;  if  he  doe.s, 
he  muH  make  fatLsfadion  to  the  chari- 
ty- .         39^ 

In  a  purchafe,  .where  pmber  is  agreed 
to  be  valued,  the  cuilom  of  the  coun- 
try makes  thofc  trees  timbtr  which  in 
flicir' nature  arc  not  fo  ;  as  birch, 
beech  and  pcllard  trcL's,  if  the  bodies 
^are  found,  to  be  valued  as  timber.  606 

Walnut-trees,  where  of  confiderable  va- 
lue,  to  be  ellimated  as  timber.     ///V. 

Where  trees  arc  cf  value,  and  the  par- 
ties ccumot  agree  in  the  valuation 
.i>f  tlwm  as  timber ;  the  couft  will  fend 

'  it  to  be  tried,  v/hether  by  the  cuftom 
cf  the  country  .-aiy,  and  which,  of  ihcf:^ 
trec5  arc  timber.  606 


Cftt)e0, 

A  ma/ius  fcr  tithes  of  com  for  the  in- 
habitants of  fuch  a  tenement,  or 
the  lands  therewith  ofaaily  enjoyed, 
void  for  the  uncertainty ;  in  regard 
the  tenement  may  be  uninhabited, 
and  the  land  often  Ihifted  and  let  with 
other  farms.  Page ^62 

Turkies  tithable ;  but  if  tithe  be  paid  of 
the  eggs,  then  no  tithe  to  be  paid  for 
the  chicken.  ihiJ, 

Mills  are  tithable,  but  to  be  paid  only 
as  a  perfonal  tithe  of  the  clear  gains» 
after  all  manner  of  clvarges  deducted. 

463 

In  a  bill  for  tithes  in  the  exchequer,  that 
court  never  decrees  the  payment  of 
tithes  for  the  future,  bat  only  to  the 
time  of  the  bill  filed ;  but  chancery, 
to  tlie  time  of  the  decree.  thai, 

A  taodusy  that  in  condderation  the  pa- 
rifhioners  made  the  tithe-grafs  into 
hay,  therefore  the  paiiihioner>,  in- 
habitants within  the  piiriih,  were  to 
pay  no  lithe  for  the  herbage  of  dry 
and  unprofitable  cattle;  and  though 
proved,  that  the  parifliioners  time 
out  of  mind  had  paid  no  tithe  of  this 
herbage,  yet  the  court  hcJd  it  to  be  a 
material  objection  to. the  modus ^  that 
foreigners  living  out  of  the  pariih  made 
the  tithe-gral<  into  hay,  uvA  ncvcrrhc- 
lefs  paid  tithe-herbage.  520 

A  void  modus y  that  the  making  the  tithe- 
gr.^fs  into  hay  fliould  not  only  excufe 
tiiat  ground  from  paying  tithe  for 
herbage,  but  that"  perhaps  a  fmall 
quantity  of  meadow-ground,  by  mak- 
ing the  grafs  thereof  into  hay,  lliould 
excule  the  greater  part  of  that  pariih 
from  paying  tithe-herbage.  521 

A  modus  in  relation  to  the  tithe  'due  to 
the  paribn,  may  be  a  good  bj.r  to  ti:e 
payment  of  a  imall  tithe  due  to  the  vi- 
•car ;  becaufe  all  the  tithes  did  at  rril 
belong  to  the  parlon,  during  which 
time  he  might  agree  to   fuch  modus, 

PanOiioncrs  only  bound  to  cut  the  grai>' 
and  to  lay  it  into  heapj*  or  cocks,  but 
not  to  make  it  into  hay.  5:3 


a***  - 
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A  modus y  that  every  occupier  of  land 
within  the  parifli  of  J.  livinj^  out  of 
.  the  parilh,  Ihall  pay  id.per  a.re  fjr 
all  pailure  land:>  within  the  parilh  ; 
but  if  he  lives  within  the  p;iri;li,  to  p.iv 
tithcj  in  kind ;  a  gooU  modus.  F.  565 
Every  modus  mull  be  certain,  clfe  it  is 
void,  and  no  leiig'h  of  time  will  make 
it  good  ;  thus  a  tuodus  to  pay  1  d.  per 
ann.  or  thereabouts,  for  every  acre,  is 
void;  but  a  f/iodus  to  pay  izd,  per 
acre  for  every  acre  of  up- land,  and 
6d,  for  every  acre  oi*  marihland,  good. 

572 

A  modus  need  not  be  the  fame  every  year, 

as  while  the  religious  houfcs  held  the 

lands  in  their  own  hands.  ibid* 

Not  necefTary   to   fticw  a   modus  had  a 

reafonablc  coraracnccment,for  it  might 

at  tirll  be  fo,  and  yet  not  be  capable 

of  being  Ihevvn  at  this  great  uiilance  of 

time.  573 

Sufacient  that   the  parfon,    patron  und 

crdiiKiry,  might  at  firil  make  this  a- 

grecment,    and   bind  the   fuccceding 

p.u-fons  ;  and  though   the  inftrumcnt 

of  the  agreement  be  loll,  yet  tiic  modus 

will  be  good.  573 

Cte€0    See  timber. 


In  cafe  of  an  ifTue  out  of  chancery,  it  is 
proper  to  move  f hat  court  for  colh  in 
not  going  on  to  trial.  68 

The  court  rcfufcd  to  grant  a  new  trial 
after  a  trial  at  bar,  where  the  iflne 
tried  related  only  to  the  intention  of 
the  party,  not  to  any  legal  title,  and 
where  the  qucllion  might  have  been 
determined  at  the  hcriag,  without 
ever  fending  it  to  a  trial.      5O4,  565 


^ijo   when  and  hovf  t:§  bt  charged  and 
difcharged. 

Ccjiui  ^ue  truft  in  tail  brings  a  bill  again fl 
his   tfuilecs   to  the   intent  thai  diey 


iiiould  join  in  a  recovery ;  thb  not 
proper,  but  it  ia  proper  to  pniy  that 
the  trullecs  may  convey  the  premiiTes 
to  ceftui  qm  truft  in  tail,  who  may 
then  iutfer  a.reco/ery  ;  though  if  the 
trull':es  are  alfo  trullees  for  anv  an- 
nuity fubfiiling,  they  are  not  com- 
pellable to  part  with  the  legal  cftute 
out  of  tiiem  to  the  ceftui  que>  truft  in 
tail.  Page  134. 

A  trull  not  within  the  ftatute  of  limita- 
tions. H5»374 
On    a  marriage   fettlement   lands  were 
conveyed    in   truft  to   the  ufe  of  the 
trullees  and   their   heirs,    to  the   ufe 
of  the    hulband    for    life,    remain- 
der   to    the    ufe  of  the  wife  for  life, 
remainder  to  .the  ufe  of  the  firft,  ISc. 
fon  of  the  marriage  in  tail  male ;  thefe 
limitations  to  the  ufe  of  the  huftand 
for  life,  l£c.  are  trulls  only,  nor  ufes  ; 
and  when  the  hulband  and  wife  levied 
a  fine  to  a  mortgagee  to  raife  money, 
though   the   fine   would  have  been  a 
forfeiture  of  the  wife's  cftate  for 'life, 
had  ihe  had   the   legal  ellatc,  again-i 
which  equity  would  not  relieve,*  yet 
decreed  that  a  trull-ellate  was  nor  for- 
feited by  a  fine.  '146 
By   a   devife  of  all  the  reft  of  his  real 
eflate,  an  eilate  of  which  the  tellatcr 
was  but  a  trullee  paffes.  198 
Though  where  a  copyhold  is  furrcndered 
to  the  ufe  of  a  will,  there  rteed  not  be 
three  witncfies  to  fuch    will ;  yet  the 
trull  of  a  copyhold  c:mnot  pafs  but  by 
a  will  atcelled  by  three  witnelTcs.    261 
^are  autem,  and  fee  in  the  note  a  latter 

refolution  to  the  contrary. 

One    buys  an  eflate'  in  the  name  of  a 

truftee,  who  gives  a  bond  in  200  /,  pe- 

.  nalty  to  aflign  tho  eilate  as  the  ceftui 

que  truft  or  his  executor  Ciould  dired ; 

ceftui  que  truft  dies,  and   his  executor 

brings  debt   on   the    bond,    recovers 

judgment,  and  has  the   money  paid 

him  ;  after  which  he  brings  a  bill  to 

have    the   conveyance  of  the  eftatc; 

.  truftee  decreed  to  convey  to  the  plafn- 

tifF,    and  -to  account  for  the  profits, 

but  to  difcount,  and   be  allowed  the 

200 /. 

Tt2 
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90^1,    and  intc^Il  which  he  paid. 

Ptf^f  314 

^.  (ofifd  in  foe  of  lands,  demifed  the 
premi'Tes  to  truUccs.  B*  C.  and  D.  for 
cOQvyeafSt  in  truil  to  pay  debts»  and 
tux  a  cl\a||;ity  ;  f.  one  of  the  truftees^ 
))eing  in  pofleflioq,  and  as  a  receiver 
appointed  by  the  court,  cats  down 
IQOC/.  wofth  of  tintbcfy  J)>  one  of  the 
other  '  truiiees  confentii^g  ;  £.  the 
trttftee  fof  the  chanty,  or  as  receiver, 
ought  not  to  take  advantage  of  his 
(laving  polfelTion,  without  which  he 
po^ild  not  cut  down  the  timber  |  yet 
th^  timber  mtid  be  valued  according  to 
what  it  wt)ulJ  be  worth  at  ti^e  ond.of 
the  term.  397 

If  a  r<^tciver  of  rents,  or  executor  in 
truft,  lays  put  the  rents  or  the  afTets 
in  a  purchafe  of  lands  in  fee,  and  die^ 

^  Jnfdvent,   tl\e  purchafe  w^ll   not  be 

'  ]jable  i  bvit  where  >/,  receives  a  fum 
of  money  I  which  he  covenants  to  lay 
C\xt  it)  laqd   to  be  icttUd  to  certain 

.'  oiW,  and  afterwards  purchafes  an 
eilate,  which  he  d«>es  not  fettle^  but 
does  by  writing  own  that  this  pur* 
^haib  was  tP^de  with  the  truft-money, 
the  fftme  is  a  declaration  of  txuft  fuffi- 
qeiit  tP  }^\f^d  the  eflate.  41 1 

/.  who  }s  a  trulloe  for  B.  of  1000/. 
South'/ea  flock,  at  the  defire  ot  B, 
jticrfowii  4000  /.  on  this  ftock  of  the 
compii^y,  and  B,  receives  the  money  \ 
J^.  pays  the.  19/.  pfr  ifnt.  upon  the 
*  late  ad  7  Gto,  1 .  to  be  difcharged  of 
the  loan  ;  tl^p'  J?,  had  forbid  the  pay- 
ijn^n^,  yet  he  is  liable,  453 

The  court  wi|l  not  pn  niotion  or  petition 
prdef  9fk  infant  truilee  to  convey  pur- 
fua^t  to  J  jifif$.  cap.  19.  unlefs  the 
'  tr.nft  appear  in  writing,  but  in  fuch 
cafe  will  leave  the  cefiiu  fui  (ru/i  to 
get  a  decree  by  bill^  549 

Truft-eftates  are  to  be  governed  by  th^ 
tupe  riiles  pf  defccnt  ^  legal  ettatcj^, 

7«3*  736 

Jn  ivh0t  C^fes  g»  EjficuUr  JhalL  SeonJj  a 
Tr^ftfXt    vid«  under  4^):C(tttO|« 


Truftfor  raifing  Panghitrs  Fmr^^m-  tfi^ 
FaymtMi  •fOtits.     See   alfo  i^tfr/im 

tf  in  a  truft«teroi  lor  railing  daughters 
portions  a  particular  method  of  railing 
them  be  direded,  this  implies  a  nega^ 
live  that  they  ihall  not  be  railed  any 
other  way ;  as  where  it  was  to  raiie 
the  portions  out  of  rents,  i/Ioes  and 
profits,  as  well  by  leaiing  for  three 
\xyc%  Of  twenty*one  years,  at  the  old 
rent ;  it  was  held  to  extend  only  to 
raife  the  portions  (>/  ^nnaal  profits,  or 
by  leafingt  and  not  by  mortgage  or 
fale ;  and  if  the  trullee  mortgages 
for  tKe  portion!  the  mortgage  is  void, 
when  the  portion  inight  have  been 
raifed  by  the  profits.  Page  14 

Xho  natural  meaning  of  the  word  pfpfits 
when  nfed  in  proviiton  for  child  rens 
portions,  and  upon  what  occafion  the 
fenfe  has  been  enlarged.  1^ 

Where  a  portiqn  is  10  be  faifed  by  ar.- 
i^ua)  profits  or  fines,  if  no  time  be 
i^ppointed,  the  portion  is  not  due  till 
fuch  time  as  it  might  be  raifed.        20 

The  trufl  of  a  term  was  for  railing  of  a 
portion  for  a  daughter  in  default  of 
ifiue  male,  payable  at  eighteen  or  mar- 
riage, or  as  fopn  afterw^s  as  the  lame, 
mi^ht  conveniently  be  raifed;  the 
mother  died  leaving  no  fon,  and  only 
pne  daughter;  the  court  was  of 
qpinion  that  the  portion  could  not  be 
conveniently  raifed  by  f^  of  the  r;- 
verfion«  93 

Where  there  is  a  power  in  tl\?  trqft-term 
to  raife  portions,  for  .the  hulband, 
with  confent  of  the  trui^ees,  to  revoke 
all  the  Mfes,  tliis  fufpends  the  veiling 
of  the  portion.  101 

In  a  m triage  fettlement  a  term  for  yeari 
for  fecuring  younger  childrens  per- 
(ions  is  by  miilake  made  fobieouent 
to  the  clUte-tail  limited  to  Xhfi  fons ; 
this  helped  in  equity.  151 

A  yeverfionary  term  for  nofing  mainte- 
nance and  portions  iat  daughters  Ihall, 
in  cafe  of  nece^ty  be  mortgaged  to 
pay  either,  and  when  fallen  into  pof. 
fe^on  Ihall  pa^  all  the  arrears  of 
maintenance 
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maintenance  incuired  be'fore  it  came 
Into  ppffeffioft.  Page  179 

One  devifes  lands  to  tru^ees  in  fee,  in 
trull  to  apply  the  profits  theffcof  until 
fale  for  the  benefit  of  ^U  his  four 
children,  and  the  furvivors  and  fur* 
vivor  of  them  equally,  and  on  fal'ther 
truil,  that  as  fodn  as  the  trufleess  (hall 
fee  neceffary  they  (hall  fell  the  p^^- 
tniffes,  and  apply  the  money  for  the 
bcneiic  of  bis  four  <;hildrcn  equr.lly, 
to  be  paid  at  twenty-one  or  marriage ; 
A.  the  cldeft  of  the  four  children  at- 
tains twenty«oiie,  marries,  dies  with- 
out ifTue  intelbite^  and  leaving  a  wife  2 
decreed  that  the  lands  being  in  all 
ci'ents  Sevifed  to  be  fold,  tho*  the 
time  for  fale  was  left  to  the  executors, 
was  perfonai  ellate^  and  ^.'s  widow 
muft  have  a  moiety  of  his  (hare,  and 
that  the  profits  of  the  land  until  fale 
mufi  go  as  the  money  arifmg  upon 
fale  would.  320 

One  owing  a  debt  by  ilmple  contract 
barred  by  the  ftatute  of  limitations, 
devifes  lands  in  truft  for  payn^ent  of 
his  debts ;  this  debt,  tho'  barred  by 
the  ftarute,  is  revive^  by  the  will.  373 

One  deviie^  l^is  laf^ds  it^  />.  to  4-  his 
coufm  an  inAmt,  at  her  age  of  tvyenty- 
one,  fubje<fl  to  the  incumbrances  there- 
upon," the  rents  durii^g  the  infancy  tq 
be  paid  to  her  father,  and  devifes  all 
his  otl^er  land^  (o  trultees  to  pay  his 
debts,  the  lands  in  /).  being  mort- 
gaged; this  mortgage  fhall  be  dif- 
charged  by  monies  arifing  from  the 
fale  of  the  otjier  Igi nds  386 

Jf  a  dev;fe  \^  to  ^^ecutors  of  an  equity 
of  redemptv)n  only  for  p^men^  of 
debts,  this  is  b^t  equitable  aflets,  and 
to  be  applied  to  pay  ail  fofts  of  Cre- 
ditors equally.  416 

4'  devifes  <^1  hi^  real  and  perfonai  eilate 
to  his  executors  and  their  heir«,  in 
trull  to  fell  and  pay  all  his  debts  ;  his 
real  ellate  being  only  equitable  alTets, 
^nd  the  tedator  leaving  debts  by  bond 
and  /imple  contra<il,  if  the  bond  cre- 
ditors are  paid  part  out  of  the  perfonai 
f  ilate,  they  ihall  bring  it  back  ag;dn 
Into  hotchpot,  or  fhall  not  hayc  (my 
^lin^  ont  of  the  real  ell^te«  ^\6 


The  teftator's  heir  at  law  wIq  oppolWl 
the  will  as  to  part  of  the  lai^d  devif^il 
thereby,  yet  being  a  creditor  tKfas  |tt 
in  to  the  reiidue  of  the  fund  crcato4 
by  tho  will  for  payment,  fifr.  f-.  ^\t 

Hulband  by  marriage  fettlenent  fecttrei 
a  portion  for  daughters  of  the  ma^* 
riage  in  default  ,of  ifTue  piale;  tliet^ 
is  one  daughter  only,  the  halband  fur* 
vives  that  vi(Vt^  and  marrying  again^ 
Ipaves  iffue  by  the  fecond  wife,  and 
dies  intellnte,  t}\e  daughter  by  the  &rft 
marriage  being  an  infant,  and  her 
portion  not  then  due  j  if  the  daughtef 
lives  till  the  portion  is  due,  it  {s  an  ad* 
%'ancemcnt  pro  t^nto,  ;^nd  muft  be 
brought  into  hotchpot  as  to  i;]|e  other 


iOue. 


43J 


Portions  fecured  by  fettlement  out  of 
land,  or  articled  fo  to  be,  are  not  to 
be  paid  out  of  the  perfonai  eftate.  457 

Upon  a  marriage  fettlement  lands  are 
limited  to  the  ufe  of  the  hoAand  and 
wife  far  their  lives,  remainder  to  tlieir 
firft  and  every  other  fon  in  tail,  and 
in  default  of  iffue  male  of  the  maiv 
riage,  to  raife  2500/.  for  daughters 
payable  at  twenty-one  or  marriage, 
which  fliould  firft  happen,  4nd  out  of 
the  profits  to  pay  100/.  ptr  annum  (or 
^laifttcnancc  ;  the  firft  payment  of  thc 
m;iin:eqan<;e  to  commence  after  the 
f  Aate  of  the  trullees  fhall  have  come 
jnto  poffeffion ;  hufband  dies^  witI\ou( 
iflue  male,  leaving  a  daughter  and  i^ 
wife,  who  is  jointured  in  the  premifle«  5 
the  portion  iall  not  be  raifed  in  the 
mother's  life-time,  becaufc  the  main^ 
tenance  which  ia  naturally  to  prece4(r 
the  portion  is  not  to  be  paid  till  the 
truflees  arc  in  poireflion.  4^^ 

Where  there  is  a  dcvife  of  lands  to  c.xc* 
cntori,  to  pay  debts  and  legacies^  the 
debti  to  be  preferred ;  for  this  being 
legal  afTets,  payment  muft  be  in  a 
courfc  of  adminiilration  ;  jicus  in  cafe 
of  a  bare  truft  to  1^,1^  dcbi^  and  lega- 
cies, ,  rjQ 

^4tretamen.  '    '      . 

'A  term  of  jod  }fars  is  created  tb  riiie 
portions  for  daughters,  in  failure  of 
iffue  male,  as  foon  as  conveniently 
may  be  after  the  father's  de^th,  but  no 
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•  msintenance,  nor  any  c.vprcfs  time 
mentioned  when  the  pcrtions  arc  pay- 
able; there  are  three  daughters,  and 
the  eldeil  but  eight  years  old;  ihe 
f;ajier  it  dead,  but  the  mother  who 
has  jijoiplurc  on  the  ellatc,  is  livinv; ; 
the  court  will  not  raii'e  the  portions 
for  the  daughters  fo  young  out  of  the 
reverfionary    term.  Pare  659 

Portions  fccurcd  by  a  trpfj-trrni  payable 
•     to'<^ughtcrs,  to  be  n-.I/t-d  by  rents  and 
'    -pro6ts,  ai^d  no  tinu-  Ii'miicd  for  pay- 
,nKnt>  fliall  carry   no  intereA,  and  be 
raifcd  only  by  perception  of  profits, 
not  by  fale  or  morti;;ige.  666 

The  word  portion  doeb  not    ex  i:i  teryiini 
'  imply  a  fum  in  groiS,  and  to  be  paid 
all  at  once.  669 

Ti^/Iiis  for  prcffrving     contingent     Ri- 

maindcvi^ 

lOn  Jiiarrlagr  lands  are  fettled  on  A>  for 
\    njncty-uinc  years,  if  he  fo  long  live, 
.     rcnuiinder  to  E,  and  his  Tieirs,  during 
Ihfe  liif  of  A,   to  fupport  contingent 
remainders,  remainder    to    the    {\x^, 
df'c^  rpn  of  A.  who  has  iflue  two  fons 
C.  and  /).  A,  the  father  having  mort- 
.  gaged  the  premi/Tcs,  lie  and  his  fon  C. 
au'ehant  to  fuffer  a   recc\ery^  and  to 
procure  the    truftrc  to  join,  who  by 
anfyvcr   fubmits    to  the  court;   court 
wi-11  not  compel    the  trufiec  to  join, 
nnlefs'P.  the  fccond  fon  of  the  mar- 
riage" will  confent.  379 
T/uRecs  for  Supporting   contingent  re-. 
mainders  joining  to  Jrilroy  ihcm  are 
guilty  of  a  brc^xcii  of  iruit ;  and  no. 
diverfity,  whether    the   iettlemcnt  be 
voluntary  or  for  a  valuable  confidera- 
'    tion,  or  by  will  cnly,                       67^; 
And  in  fuch  cafe,  if  the  perfons  clainilng 
under  the  brcrxh  cf  iri-il    li.ivc  notice 
of  it,  they  arc  ful^tdt    to    the  fame 
truft;  fo  if  the  conveyance  bq  volun- 
tary, rr  without  a  valuable  confidera-- 
tion,"  but  if  fcr  a  valuable  conlidera- 
tion,  and  without  notice,  thcpuichafcr- 
will  hold   the  lands  diichargrd,  and 
the  truilccs  muH  buy  and  Utile  other 
kiids  to  the  liimc  uies.                    68 1- 


aicrDiSf. 

TN  fome  cafes  equity  relieves  after  a 
-■-  yeruid  at  law,  and  where  the  pkin- 
titfin  equity  might  properly  have  de- 
fended himfelf;  as  where  a  receipt 
from  the  plaintiff  at  law  i^  found  after 
the  verdidr.  Pa^g  j^2& 


ClliOto?  anl>  mtatatoiial  ^oJ»f|. 

Where  the  king  is  founder,  in  that  cafe 
his  majelly  and  his  fucccffors  are  vifi- 
tcrs;  but  where  a  private  perfon  is 
.founder,  there  fuch  private  perfon  and 
his  heirs  arc  by  implication  of  law 
vifitors.  -25 

But  though  in  the  latter  cafe  the  vifitato- 
rial  power  refultj  to  the  founder  and 
his  heirs,  yet  it  may  be  by  him  veiled 
or  fubilituted  in    any  other    perfon. 

526 

Where  governors  or  vifitors  are  faid  not 
to  be  accountable,  it  mull  be  intended 

.  where  fuch  governors  have  the  power 
of  government  only,  and  not  where 
they  have  the  legal  eftate,  and  are  in- 
trulled  with  the  receipt  of  the  rents 
and  promts.  y^y. 

l*hc  word  goveruor  dees  not  of  itfelfC3^ 
ex  <vi  iermitti  imply  vilitor,  327 

tBife.    Vide  alfo  Ctuft- 

One  fcifcd  in  fee  as  heir  of  the  mother's 
fide  levies  a  fine,  and  declares  theufe 
thtieof  to  himfelf  in  fee;  this  is  the 
old  ufe,  and  no  diverfity  betwixt  an 
exprefs  declaration  of  an  ufe,  and  one 
implied.  135 


©oluntart.    Sec  JFraulj. 

Where  money  is  agreed  to  be  laid  out  in 
land,  tho'  the  contrafl  be  voluntary, 
eauity  will  enforce  an  execution  there- 
of in  favour  of  the  heir.  1 7 1 

A,  fcifed  in  fee,  on  his  marriage  cove- 
nants to  fettle  the  prcmifTes  on  himfclf 
and  hii  wife,  and  theiffuc  of  them  ar- 

liugf , 
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riage,  remainder  on  his  nephew  in 
fee  ;  the  reminder  is  voluntar)', 
and  not  fapportcd  by  tl\2  confidera- 
tion  of  that  marriage,  or  of  the  mar- 
riage portion.  Pa^e  255 

A.  the  father  and  B,  th?  fon,  on  the 
marriage  of  B,   artidc  to  fettle  lands 

•  on  S.  and  his  wife  tor  t!;:ir  lives,  re- 
mainder to  their  ifi'iie,  remainder  to 
the  nephew  in  fee ;  if  J,  had  the  foie 
intereft,  the  limitation  to  the  nephew 
is  voluntar)';  yTriz/  if  the  farhir  and 
fon  had  each  fomc  intcrefl.  256 

If  a  parent  makes  a  voluntary  convey- 
ance in  trull  for  his  children,  and 
keeps  it  in  his  own  power,  or  in  the 
hands  of  his  agent,  and  this  is  got 
from  him,  it  ought  not  to  bind  him  ; 
but  where  a  feme  having  ifTae  by  her 
iirft  hufband,  makes  a  fuitable  provi- 
fion  for  them  before  her  treaty  for  a 
fecond  marriage  ;  this  is  good,  and 
not  liable  to  be  avoided  by  a  fecond 
hulband,  358,  674 

Feme  feifed  of  a  copyhold,  on  marriage 
of  her  daughter  to  J,  S.  furrenders  it 
to  the  ufc  of  y,  S  iir.d  his  intended 
wife,  and  the  heirs  of  their  bodies, 
remainder  to  y.  S^  in  f^'e ;  the  mar- 
riage takes  cfic:>,  the  hulband  C^ns 
a  Vv'riting,  whereby  he  owns  thut  the 
limitation  of  the  remainder  in  fee  to 
him  v/as  a  miftake,  being  intended  for 
the  wife,  and  accordingly  covenants  to 
Hand  feifed  of  this  remainder  in  trull 
for  the  wife  in  fee ;  this  not  a  mere 
voluntary  covenant,  and  equity  will 
compel  the  performance  of  it.         464 


maxn.    S»e   ©uarDian. 
CGafte.    See  ^fmbcr. 


cam  ant)  ^dicmcnt.    See  alfo  Cr^ 
poOtfou  of  moiXifi. 

ONE  dBvifes  500  /.  to  the  church  tf 
St.  Helen,  London ;  this   is    good, 
and  4>cloRg3   to  the   church- war  decs 


to  be  imployed  in  the  repairing  and 
adorning  the  church.  Page  izz 

A  will  fays  in  the  beginning,  after  tejla^ 
tor^i  debti  and  liguiici  pailiy  and  tlien 
gives  fcveral  Ic^aci.s  and  portions  to 
the  telhuor's  daughters,  and  then  fays, 
that  afur  Icga.  ies  paid  the  furplus  of 
the  perional  c^'lare  lliall  go  to  the  fon  ; 
after  which  follows  a  devife  of  lands. t<> 
the  fon,  but  if  he  dies  without  iffuc  in 
the  life  of  any  of  the  daughters,  tien 
to  the  daughters  ;  there  is  out  of  the 
perfonal  eilate  fufficient  to  pay  a  great 
part,  though  not  all  of  the  legacies ; 
in  fuch  cafe  the  deficiency  u  not 
chargeable  upon  the  land,  1 87 

J.  pofTelfed  of  a  term  for  500  years  in 
Bla.k-a.re,  afterwards  purchaies  the 
fee-fiiiipic  in  B,'s  name,  and  devifci 
Bia:kacre  to  V.  S,  in  fee,  but  the  will 
ii  not  atteiicJ  by  three  witneiTes  ;  the 
term  ihall  not  pafs,  becaufe  attendant 
on  and  part  of  the  inheritance,      ^36 

There  is  a  diverfity  betwixt  a  deed  and  a 
will  gained  from  a  weak  man,  and 
upon  a  mifreprefentation,  in  regard 
equity  will  fct  afide  the  former,  but 
not  the  latter.  270 

In  the  cxpofiticn  of  wills  every  word 
flu;ll  have  j:s  CiTcJl  and  not  be  re- 
je«fled,  if  by  any  conllrudtion  it  can 
have  its  efied,  282 

On  a  bill  brought  to  fct  afide  a  will  of  a 
perfonal  eilate  ictt  fraud,  the  court 
will  deny  an  injunction.  287 

Where  one  gives  by  will  a  debt  which  is 
owing  to  Jiim,  this  cannot  in  llridnefs 
operate  as  a  rcJeafc.  .  2^2 

A  devife  of  the  refiduc  of  a  pcrfoniil 
eilate  to  three  is  a  joint  dcviie,  and 
Ihall  furvive.  - .^ 

One  having  had  five  children  A.  B.C.  d). 
and  £.  B,  is  dead  leaving  feveral 
children,  and  by  will  the  ;cllator  de- 
vifes  the  refidue  of  his  perfonal  eilate 
to  his  ion  A.  and  to  5.'s  children,  and 
to  his  daughter  C.  and  D.\  children, 
and  to  his  daughter  if.  D  is  livin^ 
and  has  children  ;  decreed  the  children 
of  i*.  and  tiic  children  of  Z>,  (lull, 
take/^;-  capita,  and  not  ^er  Jlirpes^  as 
if  all  hacTb'een'naracd.  ^^^ 

One  (eilcd  in  fee,  an  J  poire/Tt-d  ^y  leafc  for 
twenty-one  years  of  landi   in  Z),  dc- 

\iies 
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Viies  til  his  tlincts  whereof  he  is  felfed, 
jpofTefled,  iir  anyways  inlcrefted  in,  to 
J^  for  life,  remain  J  er  to  A.  in  tail, 
remainder  to  C  for  life,  with  power 
to  make  t  jointure,  remainder  to 
truHeiis  to  prcfcrve  contingent  re- 
maindeh,  &c.  decreed  the  leafehold 
IhooU  paft  as  well  as  the   freehold. 

Page  ^^6 

Whatever  is  given  by  in  will  is  prima  fa- 
riir  to  bfc  intended  a  benevolence.    6 1 6 

In  a  will,  where  the  intention  is  plain, 
that  ought  to  control  the  legal  opera- 
tion of  &  words.  741 

Hrwfrr  parol  Proof  mtr^  it  admitted  to 
ixplain  a  Will^  vide  title  CMOetlCf  • 


Rt^dcatUn  of  a  Witt, 

if.  hdS  two  daughters  B,  and  C.  and 
devifes  one  moiety  of  his  real  <fllate  to 
ifi  the  other  moiety  to  C.  after  which, 
in  confideration  of  maftiage,  he  cove- 
nants to-  fettle  a  moiety  of  his  real 
elktc  upon  the  hufband'of  i9.  this  co* 
venant  being  for  a  valuable  cotifidera* 
ticn  is  in  equity  a  revocation  of  the 
will,  fo  that  the  hufband  fhall  have  one 
moiety  of  the  real  ellatc  by  the  fettle- 
ment,  and  the  w}fe  a  moiety  of  the 
other  moiety  by  the  will.       332,  62^^ 

One  makes  his  will  of  land,  and  after- 
wards by  deed  and  fine  mortgages ; 
this  a  revocation  pro  tanto  only.      334. 

Vft'tje,  De*vi/a,  vide  Trvji  for  raifing 
Portions  and  Payment  of  Debts  under 
title  Cni0. 

y.  5.  after  a  devlfe  of  feveral  parts  gf 
his  real  and  perfonal  eftate  to  feveral 
perfons,  devifes  the  intercfl  and  pro- 
duce of  the  furplus  of  hi5  real  and  per- 
Ibnal  eAateto  his  grandchildren,  until 
their  ages  of  twenty  one  ;  this  wi/l  pafs 
the  ablolote  right  and  property  of  the 
real  and  perfonal  eilaie  to  the  grand" 
children  after  that  age.  19^ 

9y  a  denie  of  all  the  reit  of  his  real  eflate, 
.  an  e^te  of  which  the  teSator  was  but 
a  tf  vidce  f  ad^s.  198 


A  trttft  of  lands  is  limited  to  A*  hisheiri 
and  afligns,  and  to  fach  at  he  (hall 
appoint;  A.  devifes  thefe  lands  by  a 
will  attested  but  by  two  witnefres,  the 
will  void^  and  fhall  not  operate  as  an 
appoiil  tment  •  Pnge  258 

Oevifb  that  M  cifisu  fat  wit  of  a  church 
i^afe  which  the  teftator  had  ihould 
di^,  the  teftator's  executors  (hoold 
pui-chafe  the  premifles  for  the  life 
of  ^.  ^.  the  teilator*s  kinfman;  bat 
if  fuch  purchafe  could  not  be  made, 
then  the  furplus  of  th^  perfonal  e« 
ilate  to  go  to  another ;  the  purchafe 
was  made  accordingly,  yet  J.  B.  held 
to  take  no  iritefeft  by  this  will.       ^23 

Where  a  devlfe  is  to  A.  for  life,  remain- 
def  to  B^  and  A,  dies  in  the  teflator's 
life-timtii  and  then  the  teilator  diesi 
J?,  (hall  take  prefently.  331 

If  the  devife  had  been  fo  Ai  and  £.  and 

A.  had  died  in  the  teflator's  life-tiroe^ 

B.  fhould  have  taken  the  whole,  ibid. 
One  devifes  to  bis  wife  fix  mefTuages  for 

her  life,  the  reft  of  his  real  cflatc  c- 
qually  to  His  two  daughters  in  fee,  after 
which  on  the  marriage  of  his  cldefl 
daughter,  he  covenants  to  fettle  on^ 
moiety  on  her  and  her  hufbaUd;  the 
devife  of  the  fix  houfes  /hall  be  good, 
and  fubfifl  out  of  the  remaining  moi- 

*^y-  535 

Devife  to  A.  a  pjt)teftant  for  life,  remain- 
der to  Ji.  a  papift  for  life,  remaindf  r 
to  Ci  a  proteftant ;  A,  dies,  B.  being 
a  papifl  is  difabled  to  take,  and  C. 
fhall  take  prefently  in  the  fame  man- 
ner as  if  the  remainder  had  been  to  a 
monk.  36a 

Devife  of  lands  to  A,  for  lifej  remainder 
to  B.  a  papill  for  life,  remainder  to 
truftee«  for  the  iife  of  B,  in  trull  to  let 
B,  take  the  profits,  and  to  preferve  the 
contingent  remainders ;  ih^  trufl  to 
let  B.  the  papilt  take  the  prohu  is  void^. 
but  that  to  preferve  the  contingent  re- 
mainders good ;  and  in  this  cafe  tlie 
grantor  and  his  heirs  being  protcitants 
itiall  have  the  profits  during  the  hfe  of 
the  papil!,  after  whofe  death  they  fhall 
go  (9  B*h  fon^   being  a  jK^ote^nt« 

36J 
ikviM 
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Devife  of  tool,  in  money,  and  $oL  fer^ 
ann.  to  J.   and  his  heirs>  and  if  J. 
die  without  heirs,  then  to  a  charity  ; 

A.  dies  without  iiTue,  living  the  tef- 
Utor  ;  the  will  void  as  to  the  whole, 
and  the  charity  cannot  take.  Page  369 

A.  feifed  in  fee  has  a  Ton  B.  and  a  fiiier 
C.  and  devifes  his  lands  to  his  Ton  B, 
in  uil  general,  and  if  his  fon  B. 
fliould  die  without  ifTue,  and  his  wife 
fhould  (orvivf  him,  then  the  wile  to 
have  the  premifTes  for  life,  and  after 
her  dcces^c  to  the  teftator's  fiftcr  for 
life^  and  after  her  deceafe,  the  te^a- 
tor's  fon  hiing  dead  twithpui  ijpie  as 
aforefmdt  remainder  to  C.  in  fee  ;  B» 
the  fon  dies  without  iflue,  but  the  tef- 
tator's  wife  diea  before  him  ;  C  is 
not  entitled  to  (he  remainder  in  fee, 
becaufe  the  contingency  of  the  tefta- 
tor's  fon  dying  without  iflue  in  the 
life- time  of  the  wife,  is  annexed  to 
all  the  devifes  over.  390 

If  a  devife  be  to  executors  of  an  equity 
of  redemption  only  for  payment  of 
debts,  this  is  but  equitable  aifcts,  and 
to  be  applied  to  pay  all  forts  of  cre- 
ditors equally.  416 

J.  devifed  10,000/.  to  truftees,  in  truft 
to  be  laid  out  in  lands  and  fettled  on 

B.  for  life,  without  wafte,  remainder 
to  truftees  and  their  heirs  for  the  life 
of  S.  to  fupport  contingent  remain- 
der, with  a  power  to  ^.  to  make  a 
jointuie^  cemainder  to  the  heirs  of 
the  body  of  B.  remainders  over ;  and 
by  the  fame  will  devifed  lands  to  B.  to 
the  fame  ufes,  and  died  leaving  C. 
executor ;  B,  fues  C  the  executor  for 
the  deeds  relating  to  the  lands  that  are 
in  his  hands,  and  to  have  the  money 
laid  out  in  lands  and  fettled  ;  decreed 
by  the  Mafier  of  the  Rolls^  that  B.  had 
but  an  eftate  for  life  in  the  lands,  and 
fo  not  entitled  to  the  deeds  ;  but  that 
they  were  to  be  brought  into  court, 
and  that  the  lands  to  be  bought  with 
the  money  were  to  be  fettled  on  B. 
fpr  his  life  OQly^j-ema^nderJo  )iift  fi£ft> 
bff,  fon.  But  by  ehe- opinion  of  Lord 
Chancellor  KUg,  B.  was  held  to  have 
an  eftate-tail  in  the  lands  devifed,  and 
confequently  to  be  entitled  to    the 


deeds  felating  thereto ;  tho*  as  to  the 
landfi  to  be  purchafed,  that  being  exe- 
cutory, and  in  the  power  of  the  court, 
B.  was  to  be:  but  tenant  for  life,  with 
remainder  to  his  firft.  t^c.  fon.  P.  47 1 
One  articles  to  buy  certain  lands,  >  he 
thereby  becomes  feifed  of  them  in 
equity  ;  but  where  J.  devifed  alldiis 
real  and  perfonal  eftate,  and  after- 
wards articled  to  purchafe  lands,  arid' 
theu  died ;  the  heir  at  law  was  hdd 
to  be  entitled  to  this  eftate,  as  not 
pafljng  by  the  will  ;  fecut  had  the 
articles  for  a  parchafe  been  "before  the 
will,  for  then  the  eftate  would  have 
pafTed.  629 

fTitne/i  to  a  miL     Vide  alfo  CIlfDeilCC, 
and  JDqioatiotu 

The  ftatute  of  frauds  and  perjuries, 
which  requires  that  a  will  of  land 
Oiould  bo  fubfcribed  by  three  witneifes 
in  the  teftator's  prefence,  not  binding 
in  Barbadoes,  *  nz 

A  bill  to  perpetuate  the  teftimony  of 
witnefles  to  a  will,  if  brought  to  hear- 
ing, to  be  difmifted  with  cofts  ;  noc- 
withftanding  which  the  plaintiff  may 
at  law  have  the  benefit  of  the  depofi- 
tions.  162,  163 

A  truft  of  lands  is  limited  to  J,  his 
heirs  and  affigns,  or  to  fuch  as  he  ftiall 
appoint;^,  devifes  theie  lands -by 
will  attefted  but  by  two  witnefles ;  the 
will  is  void,  and  Ihall  not  operate  as 
an  appointment.  258 

A  copyhold  furrendercd  to  the  ufe  of  a 
will,  ftiall  pafs  by  a  will  attefted  by  two 
witnefles,  or  by  one  only.  iSid. 

But  a  truft  or  equity  of  redemption  of  a 
copyhold  cannot  pafs  by  a  will,  unlefs 
attefted  by  three  witnefles.  261 

^itre  auieniy  and  fee  in  the  note  a  lat- 
ter refolution  to  the  contrary. 

Wills  made  beyond  fcaof  laiuls  in  Eng- 
land muft  be  attefted  by  three  wit- 
nefles, ,       ,    .    •  293 

Where  there  are  three  witneflA  to-a  will 

of  lands,  two  whereof  fwear  that  the 

will  was  figned  by  the  teftator  in  the 

prefence  of  all  the  three  witnefles,  but 

Uu  the 
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the  third  fwears,  that  th<e  teftttor 
having  written  and  iigned  hb  will  be- 
fore, called  for  the  witnefles,  and  de- 
clared the  writing  to  be  hit  laft  will, 
*  and  chat  all  the  three  wtcnefles  were 
then  prefent,  and  fuiircribed  their 
names  in  hit  prefence ;  9u.  Whether 
fhit  will  be  good  (o  pah  the  land } 
Pag€  509,  5io# 

fO0|M.    See  eirpoOdon  H  IDpi^; 

mxit     See  ^;actC0, 

j}^  Ventre  J^n/fUienJo^ 

The  efTcdl  of  this  writ  decreed  upon  a 
biU  in  equity,  where  a  fum  of  money 
y/as  4evil(;d  CO  a  charity  on  the  d^;it^ 


of/i  without  iflne;  A'.  Aed  leavhiff 
a  widow  of  ill  fam^^  who  preteg^de^ 
to  be  with  child.  Fa  e  ^91 

Held  to  be  a  writ  of  common  right,  be* 
ing  to  fecure  the  next  heir  from  A 
fraudulent  and  fuppofititious  birth,  and . 
to  lie  for  a  tenant  in  tail  (iie^aufe  at  the , 
time  when  it  was  firil  allowed,  aa 
^ftate-tail  was  a  fee-fimple  conditional. 

593 
A  widow  being  admitted  to  be  with 
child,'  the  court  will  fis^  9  place  agree- 
able to  both  parties,  vybere  ihe  fhall 
be  till  deliv^ed,  and  where  the  heir 
nay  fiom  lime  to  time,  at  proper 
fea^s  and  on  notice,  fisnd  woibcn  to 
fee  her,  and  to  be  pref|pt  whien  tho 
child  is  bom  ;  in  which  cafe  no  need 
to  execute  the  writ  in  a  ^i€l  manner. 

55(4 


„.U.„i_l  l,.^.i..i' 


Th«    end    o»   ths    second    VOtUMB. 


